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FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  112 
[Notice  1993-01] 

Federal  Elections 

agency:  Federal  Election  Commission. 
ACTION:  Revision  to  advisory  opinion 
comment  procedure. 

SUMMARY:  The  Commission  will  provide 
a  limited  public  comment  opportunity 
on  draft  advisory  opinions  proposed  by 
the  OfHce  of  General  Counsel  and 
scheduled  for  a  Commission  agenda. 
Further  information  on  this  procedural 
revision  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  The  revised  comment  procedure 
became  effective  on  October  21, 1993, 
for  a  trial  period  that  expires  on  June  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  N. 
Bradley  Litchfield,  Associate  General 
Counsel,  999  E  Street,  NW., 

Washington,  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1993,  the  Commission 
approved  a  temporary  revision  to  its 
procedures  for  accepting  comments 
horn  any  interested  person  on  advisory 
opinion  requests  that  are  submitted 
pursuant  to  11  CFR  112.1  and  made 
public  under  11  CFR  112.2.  Commission 
regulations  authorize  the  Commission  to 
extend  the  public  comment  opportunity 
on  an  advisory  opinion  request.  11  CFR 
112.3(b).  The  Commission  has  now 
decided  to  allow  additional  time  for 
public  conunents  on  advisory  opinion 
requests  currently  pending  and  those 
submitted  before  June  1, 1994. 
Furthermore,  the  additional  time  to 
submit  comments  will  coincide  with  the 
public  release  of  advisory  opinion  drafts 
proposed  by  the  OfBce  of  General 
Counsel  (“OGC‘)  and  scheduled  for 


Commission  consideration  at  an  open 
meeting  held  approximately  one  week 
after  the  release  date. 

The  procedures  for  public  comments 
on  OGC  draft  opinions  are  summarized: 

(1)  OGC  advisory  opinion  drafts 
("OGC  drafts”)  that  are  proposed  for 
Commission  consideration  at  a 
scheduled  public  meeting,  announced 
pursuant  to  the  Sunshine  Act,  will  be 
made  public  for  comment  by  any  person 
as  soon  as  they  are  circulated  to  the 
Commission.  In  most  cases,  the  release 
date  to  the  public  will  be  not  later  than 
close  of  business  on  the  Thursday  next 
preceding  the  Commission  meeting  date 
for  which  the  opinion  has  been 
“sunshined.”  (When  an  opinion  is 
scheduled  for  a  meeting  date  other  than 
a  Thursday,  the  OGC  draft  will  be  made 
public  as  soon  as  possible,  generally  one 
week,  before  the  s^eduled  meeting 
date.) 

(2)  OGC  drafts  will  be  made  available 
for  public  comment  at  the  Public 
Records  office  of  the  Commission’s 
Public  Disclosiue  Division.  This  is  the 
same  office  where  advisory  opinion 
requests  are  made  public  as  provided  in 
11  CFR  112.2(b). 

(3)  The  public  comment  period  on  the 
OGC  draft  will  close  at  12  noon  (EST/ 
EDT)  on  the  Wednesday  preceding  the 
Thursday  meeting  date  when  the  draft  is 
scheduled  for  the  Commission  agenda. 
(For  meeting  dates  other  than  Thursday, 
the  comment  j>eriod  closes  at  noon  on 
the  next  preceding  regular  workday 
before  the  meeting  date.)  The  closing 
date  and  time  for  public  comments  on 
the  OGC  draft  will  be  stated  in  a  cover 
memorandum  prepared  by  OGC  and 
attached  to  the  OGC  draft. 

(4)  No  comments  will  be  accepted  or 
considered  or  circulated  if  received  after 
the  deadline  set  forth  in  paragraph  3; 
they  will  be  returned  to  the  commenter. 
Extensions  of  this  deadline  will  be 
considered  by  the  Commission  .on  a  case 
by  case  basis  only  in  the  following 
circumstances:  If  the  scheduled  meeting 
date  for  the  draft  opinion  is  canceled  or 
postponed,  or  if  the  OGC  draft  is 
withdrawn  from  the  agenda  by  the 
General  Counsel  or  is  carried  over  to  a 
future  agenda  by  consensus  of  at  least 
four  Commissioners.  Any  extension  of  a 
public  comment  deadline  will  be  stated 
in  a  written  memorandum  from  OGC  to 
the  Commission  and  placed  on  the 
public  record  in  the  I^blic  Disclosure 
Division. 


(5)  Written  comments  on  the  OGC 
draft  shall  be  submitted  by  the 
commenter  to  the  Secretary  of  the 
Commission  with  a  full  duplicate  copy 
to  OGC.  Comments  may  be  submitted  by 
fax  transmission  to  both  offices. 
Comments  will  be  distributed  to  each 
Commissioner’s  office,  the  Staff 
Director,  the  General  Counsel,  and  to 
other  designated  offices  within  the 
Commission.  They  will  also  be  available 
to  the  public. 

(6)  Any  written  public  comments 
submitted  by  a  commenter  to  any 
Commissioner  or  to  the  directly 
supervised  stafi  of  a  Commissioner, 
which  are  not  concurrently  submitted  in 
accordance  with  paragraph  5,  shall  be 
forwarded  within  two  hours  of  receipt 
to  the  Secretary  of  the  Commission  for 
further  distribution.  Such  comments,  if 
forwarded  vnthin  two  hours  of  receipt, 
will  not  be  considered  ex  parte 
communications  for  purposes  of  11  CFR 
part  201. 

(7)  The  Commission  and  OGC  will 
consider  all  public  comments  that  are 
timely  submitted  under  the  foregoing 
paragraphs  before  the  draft  opinion  is 
voted  on  by  the  Commission. 

(8)  All  the  requirements  of  2  U.S.C. 
437f  and  11  CFR  part  112  remain 
applicable  to  advisory  opinion  requests 
and  to  comments  submitted  on  OGC 
drafts,  including  the  mandate  to  issue 
an  opinion  within  60  days  and  11  CFR 
112.6  that  provides  for  Commission 
reconsideration  of  an  issued  advisory 
opinion. 

(9)  The  foregoing  procedures  will  not 
apply  to  any  advisory  opinion  request  or 
c5gC  draft  opinion  that  qualifies  for  the 
expedited  20  day  opinion  process  set 
forth  in  11  CFR  112.4(b),  except  that 
OGC  drafts  will  be  released  to  the  public 
as  provided  in  paragraph  1. 

(10)  The  foregoing  procedures  became 
effective  on  October  21, 1993,  and  will 
continue  in  effect  for  a  trial  period 
which  expires  as  to  any  advisory 
opinion  request  received  after  May  31, 
1994.  After  expiration  of  the  trial 
period,  the  OGC  draft  public  comment 
procedure  will  be  reviewed  and 
evaluated  by  the  Commission  and  OGC 
to  determine  if  it  should  be 
implemented  on  a  permanent  basis. 

Additional  information  regarding  the 
revised  advisory  opinion  comment 
procedures  may  be  foimd  in  Agenda 
Document  #93-85,  dated  Octo^r  18, 
1993. 
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Dated:  November  22, 1993. 

Soolt  E.  Thomas. 

Chairman.  Federal  Election  Commission. 

[FR  Doa  93-29003  Filed  11-24-93;  8:45  ami 
BtUJNG  CODE  tnS-OI-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TD84a2] 

RIN1545-AQ90 

Method  Changes  for  Capitalization  and 
Inclusion  in  Inventory  of  Certain  Costs; 
Hearing 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Change  of  the  location  of  a 
public  hearing  for  a  revenue  procedure. 

SUMMARY:  This  document  provides 
notice  of  change  of  location  for  the 
public  hearing  on  a  revenue  procedure 
relating  to  required  method  changes  for 
capitalization  and  inclusion  in 
inventory  of  certain  costs.  Taxpayers 
were  invited  to  comment  reganiing  the 
approach  for  implementing  requir^ 
method  changes  in  Treasury  D^ision 
8482. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  November  30, 1993, 
beginning  at  1  p.m. 

ADDRESSES:  The  public  hearing  will  be* 
held  in  room  3313,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMAIKM  CONTACT: 

Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  or  (202)  622-7190  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATiON:  The 
subject  of  the  public  hearing  is  a 
revenue  procedure  under  section  263A 
of  the  Internal  Revenue  Code.  The 
notice  of  public  hearing  on  this  revenue 
procedure  w'as  published  in 'the  Federal 
Register  for  Friday,  October  29, 1993  (58 
FR  58101),  and  a  rescheduling  of  this 
public  hearing;  change  of  date  to  submit 
requests  to  speak  and  outlines  of  oral 
comments  was  published  in  the  Federal 
Register  for  Wednesday,  November  10, 
1993  (58  FR  59657).  The  notice  of 
public  hearing  and  rescheduling  of  the 
public  hearing  for  the  related  proposed 
regulations  (LA-64-91)  were  published 
simultaneously  at  58 1^  58145  and  58 
FR  59698,  respectively.  The  reque^s  for 
comments  regarding  the  approach  for 
implementing  required  method  changes 
(TD  8482)  and  the  proposed  regulations 


relating  to  accounting  for  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale  (IA-64-91)  w'ere 
published  on  Monday,  August  9, 1993 
(58  FR  42198)  and  (58  FR  42263), 
respectively.  See  change  of  the  location 
of  the  public  hearing  for  IA-64-91 
elsewhere  in  this  issue  of  the  Federal 
Register. 

There  is  a  change  in  the  location  of 
the  public  hearing.  The  hearing  will  be 
held  in  the  Commissioner’s  Conference 
Room  (room  3313),  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue  NW.,  Washington,  1X2. 

Because  of  controllra  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  12:45 
p.m. 

All  other  details  with  respect  to  the 
previously  published  documents  remain 
the  same. 

Jacquelyn  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate}. 

IFR  Doc.  93-28924  Filed  11-24-93;  8:45  ami 
BILUNQ  CODE  483(M)1-U 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  0 
[Order  No.  1814-83] 

Office  of  Investigative  Agency  Policies 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  order  will  amend  part  0 
of  title  28  of  the  Code  of  Federal 
Regulations  to  reflect  the  establishment 
of  the  Office  of  Investigative  Agency 
Policies  at  the  Department  of  Justice. 
This  new  Office  has  been  created  to 
increase  efficiency  within  the 
Department  by  coordinating  specified 
activities  of  the  Department’s  criminal 
investigative  components  and  by 
advising  the  Attorney  General  and  the 
Deputy  Attorney  General  on  all  criminal 
investigative  policies,  procedures  and 
activities  tliat  warrant  uniform 
treatment  or  coordination.  This  order 
will  provide  the  public  with  a  list  of  the 
duties  of  the  Director  of  Investigative 
Agency  Policies.  It  is  being  included  in 
the  Code  of  Federal  Regulations  in  order 
to  reflect  accurately  the  Depa;*tment’s 
internal  management  structure. 
EFFECTIVE  DATE:  November  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Stem,  Director,  Office  of  Public 
Affairs,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  Telephone: 

(202) 616-2777. 


SUPPLEMENTARY  INFORMATION:  This  order 
pertains  to  a  matter  of  internal 
Department  management.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  605(b).  It  is  not  a  significant 
regulatory  action  within  the  meaning  of 
or  subject  to  Executive  Order  No.  12866. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies).  Government  employees. 
Organization  and  functions 
(Government  agencies).  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General,  including  5  U.S.C.  301  and  28 
U.S.C.  509,  510,  part  0,  subpart  C  of  title 
28  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  O-ORGANIZAiTON  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509, 

510,  515-519. 

2.  Part  0,  subpart  C  is  amended  by 
adding  a  new  section  0.17  to  read  as 
follows: 

Subpart  C — Office  of  the  Deputy 
Attorney  General 

§  0.17  Office  of  Investigative  Agency 
Policies. 

(a)  Organization.  The  Office  of 
Investigative  Agency  Policies  is  headed 
by  a  Director  appointed  by  the  Attorney 
General.  The  Director  shall  be 
responsible  to,  and  report  directly  to, 
the  Deputy  Attorney  General,  and  shall 
serve  at  the  pleasure  of  the  Attorney 
General.  The  Director  shall  be  chosen 
from  among  the  heads  of  the  criminal 
investigative  agencies  of  the 
Department,  i.e.,  the  Federal  Bureau  of 
Investigation.  Dmg  Enforcement 
Administration,  United  States  Marshals 
Service  and  Immigration  and 
Naturalization  Service.  The  Director 
shall  serve  concurrently  as  the  Director 
of  Investigative  Agency  Policies  and  as 
head  of  the  agency  for  which  he  or  she 
was  nominated  and  confirmed.  The 
Director  shall  be  supported  by  a  staff 
consisting  of  personnel  detailed  from 
the  criminal  investigative  agencies  of 
the  Department,  and  from  the  Criminal 
Division.  The  staff  shall  be  nominated 
by  these  various  agencies,  subject  to  the 
approval  of  the  Director. 

(b)  Functions.  Subject  to  the  general 
supervision  and  direction  of  the 
Attorney  General  and  Deputy  Attorney 
General,  the  Director  shalLin  the  areas 
of  overlapping  jurisdiction  of  the 
criminal  investigative  agencies: 
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(1)  Take  all  steps  necessary  to 
improve  coordination  among  the 
criminal  investigative  agencies  of  the 
Department,  both  within  the  United 
States  and  abroad; 

(2)  Assure,  to  the  extent  appropriate, 
consistent  operational  guidelines  for  the 
criminal  investigative  agencies  of  the 
Department; 

(3)  Establish  procedures,  structures 
and  mechanisms  for  coordinating  the 
collection  and  dissemination  of 
intelligence  relating  to  the  Department’s 
law  enforcement  responsibilities; 

(4)  Establish  procedures  and  policies 
relating  to  procurement  for  the  criminal 
investigative  agencies  of  the 
Department,  including  but  not  limited 
to  procurement  of  communications  and 
computer  systems; 

(5)  Determine  and  establish 
procedures  for  the  coordination  of  all 
automation  systems; 

(6)  Determine  and  establish  plans  to 
ensure  the  effective  deployment  of 
criminal  investigative  agency  task 
forces; 

(7)  Establish  procedures  for 
coordinating  the  apprehension  of 
fugitives; 

(8)  Establish  programs  to  coordinate 
training  among  the  criminal 
investigative  agencies  of  the 
Department; 

(9)  Provide  advice  to  the  Attorney 
General  and  the  Deputy  Attorney 
General  on  all  investigative  policies, 
procedures  and  activities  that  warrant 
imiform  treatment  or  coordination 
among  the  criminal  investigative 
agencies  of  the  Department; 

(10)  Provide  advice  to  the  Attorney 
General  and  the  Deputy  Attorney 
General  on  the  budgetary  and  resource 
requests  of  the  criminal  investigative 
agencies  of  the  Department; 

(11)  Perform  such  other  functions  as 
may  be  necessary  for  the  effective 
policy-level  coo^ination  of  criminal 
investigations  by  the  criminal 
investigative  agencies  of  the 
Department,  particularly  with  respect  to 
drug  trafficking,  fugitive  apprehension, 
violence,  and  relat^  areas,  and  for  the 
elimination  of  waste  and  duplication  in 
these  functions. 

(12)  Perform  such  special  duties  as 
may  be  assigned  by  the  Attorney 
General  or  ffie  Deputy  Attorney  General 
from  time  to  time. 

(c)  Cooperation.  Officials  of  the 
Federal  Bureau  of  Investigation,  the 
Drug  Enforcement  Administraticm,  the 
United  States  Marshals  Service,  the 
Immigration  and  Natmralization  Service 
and  all  other  components  of  the 
Department  that  may  be  requested  by 
the  Director  of  Investigative  Agency 


Policies  shall  provide  sudi  information 
as  the  Director  may  request. 

(d)  Review.  Prior  to  making  any 
decision  having  a  significant  impact  on 
any  criminal  investigative  agency  of  the 
Department,  the  Director  shall  consult 
with  the  head  of  such  agency,  or  the 
designee  of  the  head  of  such  agency. 

Any  head  of  a  criminal  investigative 
agency  shall  have  an  opportunity  to 
seek  review  of  any  decision  of  the 
Director  by  the  Deputy  Attorney  General 
or  the  Attorney  General. 

(e)  Scope.  Nothing  in  this  section 
shall  be  interpreted  to  alter  or  diminish 
the  responsibilities  of  the  Department’s 
criminal  investigative  agencies,  or  of 
other  components  of  the  Department, 
including  the  Criminal  Division  and  the 
United  States  Attorneys,  in  the 
investigation  and  prosecution  of 
violations  of  federal  criminal  law. 

(f)  Reservation.  This  policy  is  set  forth 
solely  for  the  piupose  of  internal 
Department  of  Justice  guidance.  It  is  not 
intended  to.  does  not.  and  may  not  be 
relied  upon  to  create  any  rights, 
substantive  or  procedural,  that  are 
enforceable  at  law  by  any  party  in  any 
matter,  civil  or  criminal,  nor  does  it 
place  any  limitations  on  otherwise 
lawful  investigative  or  litigative 
prerogatives  of  the  Department  of 
Justice. 

Dated:  November  18, 1993. 

Janet  Reno. 

Attorney  General. 

|FR  Doc  93-28947  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  4410-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  155 
[CGD  93-054] 

RM  211S-AE55 

Oil  Pollution  Placard  Language 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  ’The  Coast  Guard  is  revising 
the  placard  language  required  to  be 
posted  on  ships  of  26  feet  in  length  or 
greater  stating  the  Federal  Water 
Pollution  Control  Act’s  (FWPCA)  oil 
discharge  prohibition  and  the  penalty 
for  violation  of  that  prohibition.  Because 
the  Oil  Pollution  Act  of  1990  amended 
the  penalty  provisions  of  FWPCA,  the 
required  placard  language  is  outdated. 
This  rule  revises  the  required  placard 
language  to  reflect  current  FWPCA 
authority. 

EFFECTIVE  DATE:  November  26, 1993. 


ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  ^ecutive  Secretary, 
Marine  Safety  Council  (G-LRA,  3406), 
U.S.  Coast  Guard  Headquarters,  room 
3406,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001  b^ween  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jonathan  C.  Burton,  Project 
Manager,  Division  of  Marine 
Environmental  Protection  (G-MEP-1), 
(202) 267-6714. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

*1110  principal  persons  involved  in  the 
drafting  of  this  rule  are  Lieutenant 
Jonathan  C.  Burton,  Project  Manager, 
Division  of  Marine  Environmental 
Protection,  and  Ms.  Helen  G.  Boutrous, 
Project  Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

Section  311  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA) 
prohibits  the  discharge  of  oil  into  the 
navigable  waters  of  the  United  States  or 
the  waters  of  the  contiguous  zone  and 
specifies  penalties  for  violation  of  that 
prohibition  (33  U.S.C.  1321(b)).  Section 
155.450  of  title  33  of  the  Code  of  Federal 
Regulations  requires  ships  of  26  feet  in 
length  or  greater  to  post  a  placard  that 
states  FWRZA’s  oil  discharge 
prohibition  and  the  penalty  for  violation 
of  that  prohibition.  However,  the  Oil 
Pollution  Act  of  1990  (OPA  90) 
amended  FWPCA  by  increasing  the 
maximum  amount  of  criminal  and  dyil 
penalties  that  may  be  assessed  under 
FWPCA  (Pub.  L.  101-380). 
Consequently,  the  placard  language 
required  by  §  155.450  stating  that 
violators  are  subject  to  a  penalty  of 
$5,000  has  become  outdated.  T^  OPA 
90  amendments  to  FWPCA  provide  for 
fines,  or  imprisonment,  or  both.  The 
amendments  also  provide  for  Class  I 
administratively  assessed  penalties  of 
up  to  $10,000  per  violation,  not  to 
exceed  $25,000,  class  II  administratively 
assessed  penalties  of  up  to  $10,000  per 
day  for  each  day  during  which  the 
violation  continues,  not  to  exceed 
$125,000,  and  judicially  assessed  civil 
penalties  of  up  to  $25,000  per  day  of 
violation  or  up  to  $1,000  per  barrel  of 
oil  discharged. 

Discussion  of  Amnidnients 

This  rule  would  revise  the  required 
placard  language  to  accurately  reflect 
the  penalty  provisions  of  FWCPA.  In 
consideration  of  space  limitations  on 
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placards  and  in  order  to  ensure  that  the 
placard  language  requirement  remains 
current  with  FWCPA  authority,  this  rule 
requires  placard  language  stating  that 
violators  are  subject  to  substantial  civil 
penalties  and/or  criminal  sanctions 
including  fines  and  imprisonment. 
Owners  and  operators  will  continue  to 
be  allowed  to  use  placards  meeting 
existing  Coast  Guard  requirements  for 
the  lifetime  of  the  placards. 

Because  this  action  would  merely 
conform  the  language  required  to  be 
displayed  on  ship’s  placards  with 
revised  statutory  authority,  this  action  is 
considered  to  be  administrative  and 
procedural  in  nature.  Accordingly, 
under  5  U.S.C  553(b)(3)(B)  notice  and 
opportunity  for  public  comment  are 
unnecessary  and,  in  accordance  with  5 
U.S.C.  553(d)(3),  good  cause  exists  to 
publish  this  action  as  a  final  rule 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
“Department  of  Transportation 
Regulatory  Policies  and  Procedures”  (44 
FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  Because 
existing  placards  may  be  used  for  the 
lifetime  of  the  placards,  there  would  be 
no  economic  impact  on  the  industry. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  “Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  “small  business  concerns”  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Tliis  rule  does  not  require 
a  general  notice  of  proposed  rulemaking 
and,  therefore,  is  exempt  from  the 
regulatory  flexibility  requirements. 
Although  exempt,  the  C^st  Guard  has 
review^  this  rule  for  potential  impact 
on  small  entities. 

'This  rule  merely  revises  the  language 
required  to  be  posted  on  placards 
aboard  certain  ships  to  conform  with 
revised  statutory  authority.  Existing 
placards  may  be  used  for  the  lifetime  of 
the  placard.  This  rule  has  no  economic 
impact  on  industry.  Therefore,  the  Coast 
Guard’s  position  is  that  this  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  contains  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  anab'zed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

FWPCA  explicitly  preserves  the 
authority  of  any  State  to  impose  its  own 
requirements  or  standards  with  respect 
to  the  liability  of  persons  in  the  removal 
of  oil  (33  U.S.a  1321(o)).  The  State’s 
authority  to  regulate  in  this  area  is 
preserved  as  long  as  State  law  is  not  in 
direct  conflict  with  Federal  law. 

Environment 

'The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  finm 
further  environmental  documentation. 
This  rule  is  editorial  and  administrative 
in  nature  and  clearly  has  no  impact  on 
the  environment  A  Determination  of 
Categorical  Exclusion  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  “ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  155 

Hazardous  substances;  Oil  pollution; 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  155  as  follows: 

PART  15S-OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  'The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1231, 1321(j)(l)(Q; 
E.0. 12777,  56  FR  54757, 49  CFR  1.46. 
Sections  155.100  through  155.130, 155.350 
through  155.400, 155.430, 155.440,  and 
155.470  also  issued  under  33  U.S.C.  1903(b). 

2.  In  §  155.450,  paragraph  (a)  is 
revised  to  read  as  follows: 

§155.450  Piacard. 

(a)  A  ship,  except  a  ship  of  less  than 
26  feet  in  length,  must  have  a  placard 
of  at  least  5  by  8  inches,  made  of 
durable  material  fixed  in  a  conspicuous 
place  in  each  machinery  space,  or  at  the 
bilge  and  ballast  pump  control  station, 
stating  the  following: 


Discharge  of  Oil  Prohibited 
The  Federal  Water  Pollution  Control  Act 
prohibits  the  discharge  of  oil  or  oily  waste 
into  or  upon  the  navigable  waters  of  the 
United  States,  or  the  waters  of  the  contiguous 
zone,  or  which  may  affect  natural  resources 
belonging  to,  appertaining  to,  or  under  the 
exclusive  management  authority  of  the 
United  States,  if  such  discharge  causes  a  film 
or  discoloration  of  the  surface  of  the  water  or 
causes  a  sludge  or  emulsion  beneath  the 
surfece  of  the  water.  Violators  are  subject  to 
substantial  civil  penalties  and/or  criminal 
sanctions  including  fines  and  imprisonment 
•  *  *  *  * 

Dated:  October  7, 1993. 

A£.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
^tection. 

(FR  Doa  93-29038  Filed  11-24-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
[AO-FRL-4804-7] 

Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating 
regulations  to  provide  guidance,  relating 
to  approval  of  State  programs,  that  the 
EPA  is  required  to  publish  imder 
section  112(1)  of  the  Clean  Air  Act  as 
amended  in  1990  (Act).  Section  112(1)(2) 
of  the  Act  requires  the  EPA  to  publish 
guidance  useful  to  States  in  developing 
programs  for  implementing  and 
enforcing  emission  standards  and  other 
requirements  for  hazardous  air 
pollutants  (HAP’s)  and  guidance 
concerning  requirements  for  the 
prevention  and  mitigation  of  accidental 
releases  of  toxic  substances  into  the 
ambient  air.  This  final  rule  contains 
guidance  specifically  relating  to  the 
approval  of  rules  or  programs  that  States 
can  implement  and  enforce  in  place  of 
certain  Federal  section  112  rules,  and 
the  partial  or  complete  delegation  of 
Federal  authorities  and  responsibilities 
associated  therewith.  Submission  of 
rules  or  programs  by  the  States  under 
this  subpart  is  entirely  voluntaiy.  States 
seeking  to  implement  and  enforce  some 
provisions  of  their  own  programs  in  lieu 
of  federally  promulgated  hazardous  air 
pollutant  standards  under  section  112 
need  to  obtain  approval  under  this  final 
rule.  Once  granted  approval.  State  rules 
and  applicable  part  70  operating  permit 
conditions  resulting  fiom  approved 
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State  programs  would  be  federally 
enforceable  and  would  substitute  for  the 
otherwise  applicable  Federal 
requirements  within  a  State  or  local 
jurisdiction. 

EFFECTIVE  DATE:  The  guidance 
announced  herein  takes  effect  on 
December  27, 1993. 

ADDRESSES:  Docket.  Supporting 
information  used  in  developing  the 
proposed  and  hnal  rules  is  contained  in 
Docket  No.  A-92— 46.  The  docket  is 
available  for  public  inspection  and 
copying  from  8:30  a.m.-12  p.m.  and 
1:30  p.m.-3:30  p.m.,  Monday  through 
Friday,  at  the  EPA’s  Air  Docket  Section, 
Waterside  Mall,  Room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  today’s  final 
rule,  contact  Sheila  Q.  Milliken, 
Pollutant  Assessment  Branch,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 

Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 

North  Carolina' 27711,  telephone 
number  (919)  541-2625. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background  and  Purpose 

II.  Public  Participation 

III.  Summary  of  Final  Rule 

IV.  Significant  Comments  and  Changes  to  the 
Proposed  Rule 

A.  Section  63.90 — Program  Overview 

B.  Section  63.91 — Criteria  common  to  all 
approval  options 

C.  Section  63.92 — Approval  of  a  State  rule 
that  adjusts  a  section  112  rule 

D.  Section  63.93 — Approval  of  State 
authorities  that  substitute  for  a  section 
112  rule 

E.  Section  63.94 — Approval  of  a  State 
program  that  substitutes  for  section  112 
emission  standards 

F.  Section  63.95 — Additional  approval 
criteria  for  Federal  accidental  release 
prevention  programs 

G.  Section  63.96 — Review  and  withdrawal 
of  approval 

H.  Other  Comments 

V.  Additional  Guidance 

VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 
C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Review 

1  This  preamble  provides  an  overview 
of  criteria  and  procedures  for  approval 
by  the  EPA  of  State  rules  and  programs 
that  implement  and  enforce  section  112 
of  the  Act. 

The  preamble  also  provides  a  detailed 
discussion  of  the  changes  made  to  the 


proposed  regulation.  Section  I  discusses 
the  backgroimd  and  purpose  of  today’s 
rule.  Section  11  provides  information 
regarding  public  involvement  in  the 
rulemaking  during  the  public  comment 
period  following  proposal.  A  summary 
of  today’s  rule  is  found  in  section  in 
which  gives  a  brief  overview  of  the 
regulatory  requirements.  A  discussion  of 
the  significant  comments  and  resulting 
regulatory  changes  from  the  proposed 
requirements  is  detailed  in  section  IV. 
The  discussion  of  comments  and 
changes  to  the  rule  are  found  in  this 
section  in  the  sequence  of  the  subpart  E 
rule.  In  the  preamble  of  the  proposed 
rule,  the  EPA  explained  the  basis  for  its 
various  proposed  positions.  Where  the 
proposed  regulation  has  not  been 
changed  in  the  final  rule,  the  EPA 
continues  to  rely  on  the  rationale 
provided  in  the  proposal  notice.  In 
addition,  clarification  or  explanation 
has  been  included  in  those  places  where 
comments  indicated  it  would  be  useful. 
Section  V  discusses  additional  guidance 
required  by  section  112(1).  Finally, 
section  VI  covers  administrative 
requirements  necessary  for 
promulgation  of  this  rule. 

The  ]S*A  proposed  these  regulations 
to  be  codified  in  40  CFR  part  63  on  May 
19, 1993  (58  FR  29296).  The  comment 
period  for  the  proposal  ended  on  July  6, 
1993.  The  EPA  received  comments  from 
27  commenters  on  the  proposed  rule 
during  the  public  comment  period.  The 
comments  have  been  carefully 
considered,  and  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
.  proposed  rule.  Copies  of  these 
comments  appear  in  the  docket  for  this 
action. 

The  major  comments  and  responses 
are  summarized  in  this  preamble.  A 
separate  document  providing  additional 
responses  to  comments  on  the  proposal 
is  included  in  the  docket. 

I.  Background  and  Purpose 

Many  States  have  developed  or  are 
developing  air  toxics  programs  under 
State  authorities.  The  Congress  was  very 
much  aware  of  the  States’  air  toxics 
programs  in  the  course  of  developing 
the  1990  Amendments.  (See,  e.g.  S.  Rep. 
No.  228, 101st  Cong.  1st  Sess.  192 
(1989)  (herein  after  S.  Rep.).)  These 
programs,  developed  to  address  specific 
State  needs,  may  differ  from  Federal 
rules  being  developed  by  the  EPA  under 
section  112  of  the  1990  Amendments  for 
the  control  of  emissions  of  HAP’s  and 
other  programs.  Existing  State  programs 
may  result  in  controls  that  are  more 
stringent  than,  equivalent  to,  or  less 
stringent  than  controls  resulting  from 
corresponding  Federal  standards. 


From  discussions  with  States  and 
other  interested  parties,  the  EPA  has 
learned  that  some  States  want  to 
continue  to  implement  and  enforce  the 
requirements  of  their  own  air  toxics  and 
accidental  release  prevention  programs 
even  though  new  1990  Amendments 
requirements  under  section  112  relating 
to  hazardous  air  pollutants  will  be 
issued.  The  prospect  of  simultaneous 
implementation  and  enforcement  of 
both  Federal  and  State  air  toxics  and 
accidental  release  prevention  programs 
in  some  States  has  caused  concerns  to 
be  expressed  regarding  the  possible 
effects  on  the  States  and  the  regulated 
community.  A  primary  concern  is  that 
section  112  could  lead  to  “dual 
regulation”,  a  situation  in  which 
sources  are  subject  to  differing  State  and 
Federal  program  requirements.  Dual 
regulation  may  burden  regulated 
sources  and  permitting  and  enforcement 
agencies  for  several  reasons.  First, 
permits  resulting  from  dual  regulation 
are  necessarily  longer  and  more 
expensive  to  develop  and  approve  due 
to  the  need  to  specify  separate  sets  of 
operating  conditions  derived  from  both 
Federal  and  State  regulations.  Second, 
compliance  and  enforcement  costs  may 
be  greater  because  of  two  sets  of 
conditions  that  must  be  enforced.  Third, 
permit  conditions  that  result  from  dual 
regulation  may  not  always  be 
complementary  and  may  even  be 
fundamentally  inconsistent  in  instances 
where  the  Federal  and  State  programs 
may  require  measures  that  are 
technically  incompatible.  In  this  latter 
instance,  it  may  be  difficult  or 
impossible  for  a  source  to  employ 
simultaneously  the  control  requirements 
mandated  by  both  Federal  and  State 
regulations. 

To  avoid  dual  regulation  and  the 
attendant  complications,  as  well  as  to 
preserve  the  integrity  of  their  own  air 
toxics  and  accidental  release  prevention 
programs,  some  States  have  contended 
that  section  112(1)  of  the  1990 
Amendments  authorizes  the  EPA  to 
delegate  authority  to  the  States  to 
implement  and  enforce  their  rules  or 
programs  in  lieu  of  Federal  rules  under 
section  112.  Many  States  have  expressed 
this  argument  to  the  EPA  through  a 
series  of  discussions  and  informal 
conversations  prior  to  proposal.  The 
EPA  agrees  that  section  112(1) 
authorizes  the  EPA  to  delegate  certain 
section  112  authorities  to  States. 

Today’s  final  rule  offers  guidance 
intended  to  assist  States  (and  local 
agencies)  in  submitting  rules  and 
programs  for  approval  by  the  EPA.  After 
approval  by  the  EPA,  States  may 
implement  and  enforce  their  rules  and 
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programs  in  place  of  certain  Federal 
rules  promulgated  under  section  112, 
with  tne  EPA  approved  State  rules  and 
programs  being  federally  enforceable. 
Section  112(1)  also  provides  that  any 
delegation  of  the  EPA’s  authorities 
under  today’s  rule  shall  not  include  the 
authority  to  set  standards  or  other 
emission  limitations  or  requirements 
less  stringent  than  those  promulgated  by 
the  EPA  under  the  1990  Amendments. 
The  regulation  in  today’s  notice,  along 
with  guidance  for  review  of  high-risk 
point  sources  fulfills  the  requirement  for 
the  EPA  to  publish  guidance  under 
section  112(1)(2).  S«m  section  V  of  this 
preamble  for  Either  discussion  of  the 
high-risk  point  source  program 
guidance.  In  addition,  today’s  final  rule 
provides  a  procedural  mechanism  for 
approval  and  delegation  of  State 
requirements  that  are  exactly  as 
promulgated  by  the  EPA  under  section 
112. 

Today’s  final  rule  seeks  to  achieve  the 
goal  of  allowing  the  EPA  and  the  States 
to  work  together  to  minimize  potential 
program  redundancies  and 
inconsistencies  and  to  reduce  the  costs 
and  time  involved  in  permit  review  and 
issuance.  At  the  same  time  today’s  rule 
will  assure  that  all  sources  of  hazardous 
air  pollutants  and  hazardous  substances 
listed  under  section  112(r)  meet 
emission  standards  and  other 
requirements  that  are  no  less  stringent 
than  corresponding  Federal 
retirements. 

Today’s  notice  also  addresses  the 
requirement  in  section  112(1)(2)  that  the 
EPA  include  as  an  element  of  the 
guidance  “an  optional  program  begun  in 
1986  for  the  review  of  high-risk  point 
sources  of  air  pollutants  including,  but 
not  limited  to,  hazardous  air  pollutants 
listed  pursuant  to  subsection  (b).’’ 
Pursuant  to  that  provision,  the  EPA  has 
developed  guidance  to  assist  State 
agencies  in  establishing  a  high  risk 
point  source  program  that  can  work 
within  and  beyond  the  context  of 
section  112.  Enabling  Guidance  to 
provide  further  details  on  the 
requirements  of  section  112(1)  and 
information  about  various  technical 
assistance  activities,  including  an  air 
toxics  clearinghouse  is  published 
concurrent  with  promulgation  of  this 
rule. 

n.  Public  Participation 

A  public  hearing  was  held  on  the 
proposed  rule  in  Research  Triangle 
Park,  North  Carolina  on  June  22, 1993 
to  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule.  This  hearing  was 
open  to  the  public,  and  each  attendee 


was  given  an  opportunity  to  comment 
on  the  proposed  rule.  The  significant 
changes  to  the  regulations  resulting 
from  public  comments  are  describe  in 
this  preamble.  A  summary  of  ail  public 
comments  and  the  EPA  responses  and 
transcripts  of  the  public  hearing  are 
contained  in  the  docket. 

III.  Summary  of  Final  Rule 

Today’s  final  regulations  establish 
guidance  for  the  ^A  approval  of  State 
(or  local.  Tribal  or  Territorial)  air  toxics 
control  rules  (i.e.,  promulgated 
regulations)  or  programs  (i.e.,  any 
collection  of  legally  enforceable  statutes, 
regulations)  that  are  at  least  as  stringent 
as  otherwise  applicable  Federal  section 
112  rules.  No  State  rule  or  program  is 
federally  approved  and  enforceable 
unless  and  until  it  is  approved  by  the 
EPA  through  the  full  section  112(1) 
process  established  in  subpart  E.  After 
approval.  State  rules  and  operating 
permit  conditions  (incorporated  in  a 
part  70  permit,  as  applicable,)  that  result 
from  approved  State  programs  would  be 
federally  enforceable  and  substitute  for 
the  otherwise  applicable  Federal 
requirements  in  that  State  or  local 
jurisdiction. 

State  and  local  agencies  with 
approved  part  70  operating  permit 
programs  have  the  responsibility  under 
part  70  to  begin  immediately  the 
implementation  and  enforcement  of  all 
applicable  section  112  rules.  Authorities 
granted  at  the  time  of  part  70  program 
approval  will  not  by  themselves  allow 
for  Federal  enforceability  of  a  State  rule 
or  program  that  differs  in  any  respect 
from  an  existing  Federal  rule.  State  rules 
or  programs  that  differ  ft-om  the  existing 
Federal  rule  remain  State  enforceable 
until  approved  under  subpart  E.  Upon 
the  EPA  approval  of  part  70  programs. 
States  may  also  receive  approval  under 
section  112(1)  to  implement  and  enforce 
federal  section  112  rules  as  promulgated 
for  all  part  70  sources.  Prior  to  part  70 
approval.  States  seeking  delegation  of 
authority  to  implement  and  enforce 
Federal  section  112  rules  as 
promulgated  for  part  70  sources  may 
revest  approval  under  subpart  E. 

'To  gain  EPA  approval  of  a  State  rule 
or  program  under  today’s  final  rule, 
certain  statutory  approval  criteria 
contained  in  section  112  must  be  met. 
These  criteria  require  that  a  submission 
for  approval  of  a  State  rule  or  program 
must  demonstrate  adequate  authority, 
adequate  resources,  an  expeditious 
implementation  schedule  and  an 
adequate  enforcement  strategy.  In 
addition,  for  State  rules  or  programs  that 
differ  from  Federal  requirements,  one  of 
three  sets  of  specific  criteria  must  be 
met  to  assure  adequate  stringency.  If  a 


State  is  seeking  delegation  without 
changes,  these  stringency  criteria  are  not 
necessary.  The  three  sets  of  specific 
criteria  correspond  to  three  options  for 
requesting  approval  of  such  rules  or 
programs:  Approval  of  a  state  rule  that 
adjusts  a  section  112  rule,  approval  of 
State  authorities  that  substitute  for  a 
section  112  rule,  and  approval  of  a  State 
program  which  substitutes  for  some  or 
all  section  112  emission  standards.  * 
Under  the  first  of  these  three  options,  a 
State  rule  could  be  approved  that  is 
similar  to  and  at  least  as  stringent  as,  a 
Federal  rule.  'The  State  rule  must  have 
undergone  a  30-day  State  notice  and 
public  comment  period  before  I 

submission  for  F^eral  approval  under 
section  112(1).  Under  this  option,  any 
difference  from  the  Federal  rule  must 
have  been  included  in  the  subpart  E  list 
of  “adjustments”.  The  Agency  believes 
that  those  adjustments  will  result  in  a 
rule  that  is  clearly  no  less  stringent  than 
the  otherwise  applicable  Federal  rule. 
There  can  be  no  ambiguity  regarding  the 
stringency  of  a  rule  that  differs  from  the 
Federal  rule  by  any  of  the  proposed 
adjustments  approved  under  this 
option.  If  the  EPA  finds  that  the  State 
request  meets  the  necessary  criteria,  the 
State  rule  with  adjustments  is  approved 
and  becomes  Federally  enforceable  in 
lieu  of  the  otherwise  applicable  section 
112  rule. 

Under  the  second  option,  the  EPA 
may  approve  a  State  rule  (and  in  certain 
limited  cases,  a  specific  application  of 
broader  State  authorities)  with  greater 
differences  from  the  Federal  rule.  This 
could  be  the  case  when  a  State  submits 
a  rule  written  with  a  different 
conformation  than  a  Federal  rule  or 
when,  for  example,  a  State  rule  achieves 
equivalent  emission  reductions  but  with 
a  combination  of  levels  of  control  and 
compliance  and  enforcement  measures 
not  provided  for  in  the  Federal  rule. 

Under  today’s  final  rule,  a  State  must 
make  a  detailed  demonstration  that  the 
State  rule  results  in  equal  or  greater 
emission  reductions  (or  other  measure 
of  stringency  such  as  specified  for 
section  112(r))  for  each  individual 
source  affected  by  the  Federal  section 
112  rule.  Further  discussion  of  detailed 
demonstrations  can  be  found  in  the 
enabling  guidance  entitled,  “Enabling 
Guidance  for  Approval  of  State 
Programs  and  E)elegation  of  Federal 
Authorities  available  as  described  in 
section  V  of  this  preamble.  If  the  EPA 
finds  that  the  demonstration  is 
satisfactory,  subpart  A  of  part  63  would 
be  amended  to  incorporate  the  approved 
State  rule.  The  approved  State  rule 
would  be  federally  enforceable  and 
replace  the  otherwise  applicable  Federal 
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rule  in  the  relevant  State  or  local 
jurisdiction. 

For  requirements  for  prevention  of 
accidental  releases,  approval  of  a  State 
rule  which  substitutes  for  the  Federal 
section  112(r)  rule  must  be  no  less 
stringent,  cover  the  substances  listed 
pursuant  to  section  112{r)  at  or  below 
the  threshold  quantity,  contain  accident 
prevention  requirements,  facility 
registration,  enforcement  provisions 
which  contain  an  auditing  component 
as  well  as  other  measures,  and 
provisions  for  the  disclosure  of  facility 
information. 

The  third  option  is  for  approval  of  a 
generic  State  program  that  substitutes 
for  some  or  all  section  112  emission 
standards.  Under  this  option,  a  State 
program  may  be  approved  in  place  of 
speciHc  standards  and  requirements 
established  under  sections  112(d),  (f),  or 
(h)  for  incorporation  in  part  70  permits. 
For  other  Federal  rules  which  are  not 
emission  standards,  for  example  the 
requirements  of  section  112(g),  this 
third  option  is  not  available.  Rather, 
approval  for  State  programs  with 
requirements  corresponding  to  Federal 
requirements  other  than  section  112  (d), 
(f),  or  (h)  may  be  sought  under  options 
one  or  two. 

For  approval  under  this  third  option, 
a  State  must  make  a  legally-binding 
commitment  to  undertake  certain 
actions;  the  commitment  will  be 
adopted  under  State  law.  First,  the  State 
must  commit  to  regulate  every  source 
that  would  have  b^n  regulated  by  the 
otherwise  applicable  Federal  section 
112  emission  standards  for  which 
approval  is  requested.  Second,  the  State 
must  provide  assurance  that  the  level  of 
control  and  compliance  and 
enforcement  measures  in  each  part  70 
permit  for  these  sources  are  at  least  as 
stringent  as  those  that  would  have 
resulted  from  the  otherwise  applicable 
Federal  emission  standards.  Finally,  the 
State  must  commit  to  expressing  the 
part  70  operating  permit  terms  and 
conditions  in  the  form  of  the  otherwise 
applicable  Federal  standard.  This  means 
that  the  State  must  commit  to  express  in 
the  resulting  part  70  permit,  a  level  of 
control  in  terms  of  an  emission  limit, 
level  or  reduction,  derived  from  its  own 
program,  that  is  in  the  same  units  of 
measure  as  the  Federal  rule  and  must 
commit  to  express  other  elements  of  the 
standard  in  the  same  form  as  the  Federal 
standard.  Required  compliance 
provisions  must  also  be  in  the  same 
form  and  units  of  measure  as  the 
Federally  promulgated  compliance 
provisions.  Underlying  these 
commitments  is  the  premise  that  a  State 
must  demonstrate  the  authority  and 
commitment  to  permit  all  of  these 


sources  and  to  require  terms  and 
conditions  that  are  no  less  stringent 
than  would  be  required  under  the 
otherwise  applicable  Federal  standard. 

If  the  EPA  approves  the  State  program, 
the  EPA  would  then  promulgate  a  rule 
amending  part  63  to  incorporate  the 
State  program. 

A  State  may  use  any  one  or  any 
combination  of  these  three  options  in  its 
request  for  approval  of  State  rules  or 
programs.  To  illustrate,  a  State 
submitting  a  request  under  option  three, 
program  approval,  might  not  be  able  to 
gain  approval  for  regulation  of  all  source 
categories.  In  particular,  approval  under 
option  three  may  not  be  granted  for  area 
sources  which  a  State  has  chosen  to 
exempt  from  part  70  piermits.  This 
would  not,  however,  preclude  a  State 
from  seeking  approval  under  option  two 
of  a  State  rule  regulating  these  area 
sources. 

Regarding  the  EPA  oversight  of 
approved  State  programs,  in  receiving 
approval  of  a  State  rule  or  program,  a 
State  has  the  responsibility  to  respond 
in  a  timely  fashion  to  the  EPA  requests 
for  information  needed  to  review  the 
adequacy  of  State  implementation  and 
enforcement  of  an  approved  rule  or 
program.  The  EPA  will  develop 
guidance  for  the  regular  review  and 
intermittent  audits  of  approved  State 
rules  and  programs. 

After  approval  has  been  granted,  if  the 
EPA  finds  that  an  approved  rule  or 
program  is  not  being  adequately 
implemented  or  enforced,  the  ^A  has 
the  authority  to  withdraw  approval  of 
that  rule  or  program.  Before  approval  is 
withdrawn,  however,  the  State  has  the 
opportunity  to  correct  the  deficiencies 
identified  in  the  EPA’s  review  or  audit. 
The  EPA  would  inform  the  State  of 
changes  that  need  to  be  made  and,  if  the 
State  does  not  take  adequate  action  to 
correct  the  deficiencies,  a  public  hearing 
would  be  held  and  public  comment 
accepted.  The  State  would  then  have  90 
days  to  correct  the  situation.  After  this 
process  has  taken  place,  if  the  State  does 
not  correct  the  identified  deficiencies, 
the  EPA  would  then  mthdraw  approval 
of  the  rule,  the  program  or  part  of  the 
rule  or  program.  Upon  withdrawal  of 
approval  of  a  State  rule  or  program  that 
is  found  to  be  less  stringent  than  Federal 
requirements.  States  would  be  required 
to  reopen  part  70  operating  permits 
according  to  the  provisions  in  §  70.7(f) 
and  rewrite  permit  conditions  to  reflect 
requirements  of  the  applicable  Federal 
section  112  rule.  The  federally 
promulgated  section  112  standard  is  the 
applicable  and  federally  enforceable 
standard  unless  and  until  a  State  rule  or 
program  is  approved  by  the  EPA 
pursuant  to  the  procedures  set  forth  in 


this  final  rule.  Once  approved,  the  State 
rule  or  program  becomes  the  applicable 
standard  which  the  EPA  has  auUiority  to 
enforce,  and  the  federally  promulgated 
standard  is  no  longer  the  applicable  or 
enforceable  standard.  Upon  withdrawal 
of  approval  of  a  State  rule  or  program, 
the  f^erally  promulgated  standard  for 
which  the  State  rule  or  program 
substitutes  once  again  becomes  the 
applicable  standard.  In  the  withdrawal 
notice,  the  EPA  will  establish  an 
expeditious  schedule  for  sources  to 
come  into  compliance  with  the  federally 
promulgated  standard. 

Under  §§  63.96(b)(4)(v)  and 
63.96(b)(7)(iii),  which  address 
withdrawal  of  approval  of  State 
programs  either  by  the  EPA  or 
voluntarily  by  the  State,  the  final  rule 
states  that  the  EPA  has  authority  to 
enforce  the  applicable  section  112 
requirement.  This  authority  is  a 
restatement  of  section  112(1)(7),  which 
provides  that  nothing  shall  prohibit  the 
EPA  firom  enforcing  any  applicable 
emissions  standard  or  requirement 
under  section  112.  The  EPA  always  has 
concurrent  authority  to  enforce  the 
applicable  section  112  standard,  which 
may  be  either  an  approved  State 
standard  or  a  Federal  standard, 
depending  upon  whether  the  State 
standard  has  been  federally  approved 
pursuant  to  the  procedures  set  forth  in 
this  final  rule. 

Today’s  rule  also  provides  guidance 
on  the  approval  of  State  Accidental 
Release  Prevention  (ARP)  Programs 
established  under  section  112(r).  The 
section  112(r)  (3)-(5)  “list  and 
threshold”  rule  was  proposed  in  January 
1993  (58  FR  5102).  A  proposed  risk 
management  program  rule  under  section 
112(r)(7)  was  proposed  in  October  1993. 

In  order  to  receive  approval  and 
delegation  for  an  ARP  program  which 
differs  from  the  Federal  section  112(r) 
rules,  a  State  submission  must  meet  the 
criteria  set  out  in  §  63.91,  either  §  63.92 
or  §  63.93,  and  §  63.95.  For  approval  of 
State  rules  or  programs  to  implement 
and  enforce  the  Federal  accidental 
release  prevention  program  as 
promulgated  without  changes,  the 
requirements  of  this  section  and  §  63.95 
must  be  met. 

A  State  program  must  demonstrate  the 
authority  and  resoiuces  necessary  to 
implement  and  enforce  regulations 
which  authority  covers  the  regulated 
substances  at  or  below  the  thresholds, 
the  accidental  release  prevention 
requirements,  as  well  as  identify  the 
entity  that  will  be  receiving  the 
registration  from  regulated  sources. 

In  addition,  the  State  submission 
must  include  a  description  of  the 
procedures  for  registration  of  sources. 
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receiving  and  reviewing  risk 
management  plans,  making  the  plans 
available  to  the  public,  and  the 
coordination  mechanism  the 
implementing  agency  will  use  with  the 
Chemical  Safety  and  Hazard 
Investigation  Board,  the  State 
Emergency  Response  Commission,  the 
Local  Emergency  Planning  Committees, 
and  the  air  permitting  program  (if  it  is 
not  responsible  for  implementing 
section  112(r)  in  the  State). 

States  do  have  the  option  of 
requesting  a  complete  or  |)artial 
program.  Partial  delegation  in  terms  of 
the  ARP  program  here  refers  to 
geographic  area.  This  allows  delegation 
of  section  112(r)  to  local  agencies, 
provided  that  the  entire  area  of  the  State 
is  subject  to  the  requirements  under 
section  112(r).  The  Agency  believes  that 
the  ARP  program  should  not  be 
subdivided  into  various  comp>onents 
based  on  chemical  or  industry  because 
this  would  promote  confusion  for 
industry  and  inhibit  the  integration  of 
the  ARP  program  into  State  wide 
activities.  Further,  any  delegation  of  the 
ARP  program  requires  the  State  program 
to  contain  a  set  of  core  requirements  for 
all  subject  sources.  This  is  consistent 
with  the  requirements  in  section 
112(1)(5)(A)  that  requires  an  approved 
State  program  to  contain  the  authorities 
“to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
standard,  regulation,  or  requirement 
established  by  the  Administrator  under 
this  section.”  Section  63.95  sets  out  the 
core  requirements  for  an  approvable 
State  ARP  program. 

rV.  SigniHcant  Conunents  and  Changes 
to  the  Proposed  Rule 

This  portion  of  the  preamble  is 
organized  by  each  section  in  subpart  E, 
and  discusses  the  principal  regulatory 
changes  made  in  the  final  rule  in 
response  to  public  comments.  It  also 
discusses  some  comments  that  did  not 
result  in  regulatory  changes. 

A.  Section  63.90 — Program  Overview 

This  section  provides  a  brief  overview 
of  the  subpart.  It  also  establishes  subpart 
definitions,  outlines  local  agency  roles 
and  enumerates  authorities  to  be 
retained  by  the  Administrator. 

In  response  to  comments  received, 
and  to  provide  for  approval  of  State 
programs  under  additional 
circumstances,  the  Agency  has  amended 
this  section  to  provide  for  approval  of 
State  rules  or  programs  to  implement 
and  enforce  Federal  section  112  rules 
without  change  as  promulgated  by  the 
EPA.  Therefore,  this  section  now 
provides  a  mechanism  for  delegation  of 
Federal  standards  prior  to  approval  of  a 


State’s  part  70  operating  permit  program 
and  for  Federal  section  112 
requirements  for  sources  that  are  not 
subject  to  the  requirements  of  part  70. 

A  State  seeking  approval  for  programs  to 
implement  and  enforce  Federal  section 
112  rules  must  meet  the  criteria  of 
section  112(1),  as  specified  in  this 
section,  including  the  requirement  for 
notice  and  opportunity  for  public 
comment.  Procedural  mechanisms  for 
delegation  will  be  addressed  in  the 
Enabling  Guidance,  available  as 
describe  in  section  V  of  this  preamble. 

Part  70 — Approval  and  Delegation 
Without  Changes 

One  commenter  noted  that  approval 
of  a  State  part  70  program  would  not 
include  a  review  of  resources  needed  to 
cover  the  cost  of  bringing  enforcement 
actions  under  section  502(b)  and  yet  this 
cost  must  be  included  in  an  adequate 
demonstration  of  resources  before 
approval  under  this  subpart.  In 
addition,  the  commenter  argued  that  the 
part  70  program  approval  process  will 
not  be  adequate  to  assure  section 
112(1)(5)  criteria  are  met  before 
delegating  under  section  112(1). 

The  Agency  disagrees  with  these 
comments.  The  Agency  notes  that 
approval  that  occurs  under  any  of  the 
three  part  63  subpart  E  options  for 
approving  changes  to  the  Federal 
program  will  examine  these  costs  in  a 
specific  resource  review  during  the 
approval  process  under  subpart  E.  The 
EPA  maintains  that  program  review 
under  part  70  will  satisfy  the  adequate 
resource  criterion  imder  section  112(1) 
and  that  the  section  112  program 
requirements  may  be  delegated  to  the 
States  without  changes. 

Part  70  requires  a  demonstration  that 
a  State  has  authority  to  adequately 
administer  and  enforce  the  part  70 
program.  Several  provisions  of  the  part 
70  regulations  ensure  this  type  of 
demonstration.  For  example,  the  State 
must  demonstrate  under  §  70.4(b)(3)(vii) 
adequate  authority  to  enforce  all  permit 
terms  and  conditions  and  the 
requirements  of  the  permit  program 
consistent  with  the  civil  and  criminal 
authority  reouired  by  §  70.11.  States 
must  also  submit  pursuant  to 
§  70.4(b)(4)(ii)  all  relevant  guidance 
used  in  implementing  the  program, 
including  criteria  for  monitoring  source 
compliance  such  as  inspection 
strategies,  and  pursuant  to  §  70.4(b)(5),  a 
complete  description  of  the  State’s 
compliance  tracking  and  enforcement 
program. 

States  must  also  submit  a  detailed 
statement  that  adequate  personnel  and 
funding  have  been  made  available  to 
develop,  administer  and  enforce  the 


program  under  §  70.4(b)(8).  Finally, 

States  are  required  to  annually  submit 
detailed  information  regarding  the 
State’s  enforcement  activities  under 
§  70.4(b)(9).  In  addition  §  70.6  (a)  and  (c) 
require  all  permits  to  contain  sufficient 
monitoring,  recordkeeping,  reporting 
and  compliance  certification 
requirements  to  ensure  that  the  permit 
terms  and  conditions  may  be  adequately 
enforced. 

The  commenter  is  correct  in  that 
section  502(b)(3)(A)(ii)  does  not  require 
a  State  to  collect  permit  fees  to  cover 
“any  court  costs  or  other  costs 
associated  with  any  enforcement 
action.”  However,  this  does  not  mean 
that  the  State  does  not  have  to 
adequately  enforce  the  terms  and 
conditions  of  permits,  including 
bringing  judicial  enforcement  action 
where  necessary.  Rather,  it  means  that 
the  State  is  not  required  under  title  V  to 
collect  fees  to  cover  the  actual  court 
costs  of  such  enforcement  actions. 

Under  section  112(1)(5),  the  State 
demonstration  must  show  that  adequate 
resources  to  implement  the  program  are 
available;  the  EPA  believes  that  the 
requirements  under  part  70  will  meet 
this  requirement  as  applicable. 

In  addition,  the  commenter  noted  that 
citizens  have  not  been  provided 
adequate  notice  that  States  may  receive 
delegation  of  section  112  based  on  their 
part  70  operating  permit  program 
because  some  States  have  already  begun 
preparation  for  submittal  of  part  70 
programs. 

The  EPA  disagrees  with  this 
comment.  In  order  to  obtain  approval  of 
a  part  70  operating  permit  program, 
adequate  resources  and  authority  must 
be  demonstrated.  In  addition,  the  part 
70  operating  permits  rule  provides  that 
States  write  permits  including  “all 
applicable  requirements”.  Part  70 
defines  applicable  requirement  to 
include  “(a)ny  standard  or  other 
requirement  under  section  112  of  the 
Act.”  Clearly,  this  constitutes  adequate 
notice  of  intent  that  section  112 
requirements  must  be  included  in  part 
70  programs,  and  this  was  included  in 
the  part  70  regulations  when 
promulgated. 

In  addition,  during  the  part  70  permit 
issuance  process,  “*  *  •  any  person 
may  petition  the  Administrator  to  veto 
a  permit  *  *  §  70.8(d).  'The 

objections  in  (he  petition  must  have 
been  previously  raised  during  the  public 
comment  period  on  the  permit  provided 
by  the  State  issuance  process,  unless  the 
petitioner  shows  that  it  was 
impracticable  at  that  time.  This  provides 
an  additional  opportimity  for  comment 
on  incorporation  of  particular  section 
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112  requirements  in  an  individual 
permit. 

Clarification  of  State  Rights  Under 
Secticm  116  and  Section  112(d)(7) 

Some  commenters  questioned 
whether  the  Act  provides  authority  for 
the  EPA  to  approve  more  stringent  State 
standards  that  are  not  based  on  the  same 
considerations  the  EPA  must  include 
when  it  establishes  standards  under 
section  112,  for  example  the  cost  of 
achieving  emission  r^uction  and  any 
non-air  quality  health  and 
environmental  impacts  and  energy 
requirements.  See  section  112(d)(2).  In 
addition,  commenters  pointed  out  that 
EPA  may  not  approve,  under  §  70.1(c), 
State  programs  that  are  inconsistent 
with  the  Act. 

The  Agency  recognizes  the  complex 
interactions  that  are  the  consequence  of 
regulation  of  a  community  of  sources  by 
both  the  State  and  Federal  governments 
and  that  accompany  any  division  of 
responsibility  in  such  a  joint  effort. 

From  its  inception,  the  Act  has  been 
based  on  a  strategy  of  air  pollution 
prevention  and  control  at  its  source  that 
recognizes  the  States  and  local 
governments  as  bearing  the  primary 
responsibility  for  such  prevention  and 
control.  Clean  Air  Act  section  101(a)(3). 
By  enacting  section  116,  Congress  also 
recognized  that  States  and  local 
governments,  in  responding  to  concerns 
within  their  own  jurisdictions,  might 
desire  to  control  air  emissions  more 
stringently  than  would  be  required  by 
the  Federal  government  on  a  nationwide 
basis  and  might  therefore  require  more 
stringent  limitations  on  emission  of  air 
pollutants  from  sources  within  their 
State.  Section  116  explicitly  allows  such 
State  standards  and  limitations  as  long 
as  they  are  no  less  stringent  than  the 
corresponding  Federal  standard  or 
limitation. 

In  enacting  the  1990  Amendments, 
which  require  the  EPA  to  establish 
standards  for  emission  of  hazardous  air 
pollutants.  Congress  was  aware  that 
many  States  had  already  developed 
active  and  effective  air  toxics  programs. 
S.  Rep.  at  149.  Much  of  the  development 
of  these  State  programs  had  occurred 
with  the  support  and  encouragement  of 
the  EPA,  and  Congress  recognized  that 
existing  State  programs  were  a 
significant  component  of  the  nationwide 
air  toxics  control  strategy.  In  addition, 
the  preamble  to  the  final  rule 
establishing  the  part  70  operating  permit 
program  recognized  that  minimizing 
disruption  of  existing  State  programs  is 
an  important  goal  of  the  Agency’s 
implementation  of  the  Act.  (57  FR 
32350,  32251,  32263,  32265,  32273 
(1992).) 


In  establishing  requirements  imder 
the  1990  AmendGnents,  Congress 
included  under  the  provisions  of  section 
112  a  mechanism  by  which  States  could 
seek  approval  of  their  air  toxics 
programs  and  established  criteria  for 
determining  whether  or  not  a  State 
program  was  approvable.  Section 
112(1)(5)  requires  that  the  Administrator 
disapprove  a  State  program  if,  among 
other  things,  the  A^inistrator 
determines  that  “the  authorities 
contained  in  the  program  are  not 
adequate  to  assure  compliance  by  all 
sources  within  the  State  with  ea^ 
applicable  standard,  regulation  or 
requirement  established  by  the 
Administrator  under  this  section.*' 
Section  112(1)(1)  requires  that  a  program 
submitted  by  a  State  “shall  not  include 
authority  to  set  standards  less  stringent 
than  tho^  promulgated  by  the 
Administrator”  under  the  Act. 

Therefore,  State  standards  and 
requirements  must  be  at  least  as 
stringent  as  corresponding  Federal 
standards  and  requirements. 

In  addition,  section  112(d)(7) 
reinforces  the  authority  of  States  to 
issue  standards  under  State  authority 
specifically  in  the  area  of  air  toxics 
control.  No  section  112  standard  or 
other  requirement  is  to  be  interpreted, 
construed  or  applied  to  diminish  or 
replace  the  requirements  of  a  standard 
issued  under  State  authority.  Since 
section  116  precludes  a  State  from 
adopting  or  enforcing  less  stringent 
standards  than  those  under  section  112, 
section  112(d)(7)  thus  prohibits 
interpreting,  construing,  or  applying 
section  112  standards  or  requirements  to 
diminish  or  replace  State  standards  if 
they  are  no  less  stringent  than  section 
112  standards. 

The  part  70  operating  permits 
program  regulations  also  provide  for  no 
less  stringent  State  requirements. 

Section  70.1(c)  states  that  nothing  in 
part  70  shall  prevent  a  State  from 
establishing  additional  or  more  stringent 
requirements  not  inconsistent  with  the 
Act.  In  addition,  §  70.1(c)  also  states  that 
no  permit  can  be  less  stringent  than 
necessary  to  meet  all  applicable 
requirements.  Section  70.6(b)(2) 
requires  a  State  to  identify  any  permit 
terms  and  conditions  that  are  not 
required  under  the  Act  or  under  any  of 
its  applicable  requirements,  and  thus 
States  may  establish  more  stringent 
State-only  standards  for  incorporation 
in  that  section  of  the  operating  permit. 
The  1990  Amendments  section  506 
authorizes  States  to  establish  additional 
permitting  requirements  as  long  as  they 
are  not  inconsistent  with  the  Act,  and 
States  are  free  to  establish  more 
stringent  permit  revision  procedures 


provided  the  minimum  requirements  of 
part  70  are  met  57  FR  32250,  32284 
(1992). 

Thus,  States  may  establish  State 
requirements,  as  long  as  they  are  no  less 
stringent  than  corresponding  Federal 
requirements,  and  may  incorporate 
those  requirements  into  part  70 
operating  permits  according  to  the 
requirements  of  part  70.  In  addition, 
section  112(1)  places  no  restrictions  on 
the  stringency  of  approvable  State 
standard^,  other  than  that  they  may  not 
be  less  stringent  than  corresponding 
Federal  standards,  nor  does  section 
112(1)  require  consideration  of  any 
particular  factors  in  development  of  an 
approvable  State  standard. 

Federal  Enforceability 

Several  commenters  questioned  the 
basis  for  the  EPA’s  determination  that  a 
State  rule  or  program,  once  approved 
according  to  the  requirements  of  section 
112(1),  resulted  in  approved  State 
standards  and  emission  limitations  that 
were  federally  enforceable.  Other 
commenters  requested  explanation  as  to 
the  EPA’s  delegation  authority  under 
section  112.  One  commenter  stated  that 
the  EPA’s  delegation  of  authority  would 
be  unconstitutional  under  the 
Appointments  Clause  of  the  United 
States  Constitution. 

Prior  to  the  enactment  of  the  1990 
Amendments,  the  Administrator  was 
authorized  to  delegate  her  authority  to 
implement  and  enforce  standards 
promulgated  under  section  112.  When 
this  delegation  occurred,  a  Federal 
Register  notice  was  published  and  the 
delegation  authority  cited  in  the  Code  of 
Federal  Regulations.  Delegation 
procedures  were  spelled  out  in  an  EPA 
publication,  “Good  Practices  Manual  for 
Delegation  of  NSPS  and  NESHAPs”. 
Duplicate  delegation  authority  for  new 
source  performance  standards  resided  in 
section  111  and  was  michanged  by  the 
1990  Amendments  section  111(c).  In  the 
1990  Amendments,  Congress  chose  a 
new  mechanism  for  delegation  of  EPA’s 
authority  imder  section  112,  by  adding 
provisions  for  approval  of  State 
programs  to  the  delegation  of  authorities 
and  responsibilities  &at  had  been 
present  in  the  pre-1990  section  112.  See 
S.  Rep.  at  196.  The  provisions  for 
approval  under  section  112(1)  indicate 
Congress’s  view  of  a  dramatically 
expanded  role  for  the  States  in 
regulation  of  air  toxics.  For  example. 
Congress  recognized  that  section  112(1) 
authorities  will  greatly  expand  the  role 
of  State  agencies  and  stat^  that  “the 
legislation  significantly  expands  the 
statutory  role  for  State  and  local  air 
pollution  control  agencies  in  the 
regulation  of  air  toxics.”  S.  Rep.  at  149, 
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192.  In  addition.  Congress  expressly 
recognized  the  effectiveness  of  existing 
State  programs  in  control  of  air  toxics, 
e.g.,  136  Cong.  Rec.  S16978  (daily  ed. 
Oct.  27, 1990)  (Clean  Air  Conference 
Report,  Air  Toxics);  136  Cong.  Rec. 
S519-20  (daily  ed.  Jan.  30, 1990) 
(statement  of  Sen.  Durenberger). 

As  enacted  under  the  1990 
Amendments,  section  112(1)  authorizes 
the  Administrator  to  approve  State 
programs  for  control  of  hazardous  air 
pollutants  and  for  prevention  and 
mitigation  of  accidental  releases  if  the 
State  program  meets  certain  criteria, 
which  are  specified  in  section  112(1)(5). 

These  criteria  require  the  State 
program  to  contain  adequate  authorities 
to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
standard,  regulation  or  requirement 
established  by  the  Administrator  under 
section  112;  adequate  authority  and 
resources  to  implement  and  enforce  the 
program;  and  an  expeditious  schedule 
for  implementing  the  program  and 
assuring  compliance  by  afiected 
sources.  Section  112(1)(5)(A)-(C).  The 
program  must  be  in  compliance  with  the 
guidance  issued  under  section  112(1)(2) 
and  can  not  be  unlikely  to  satisfy,  in 
whole  or  in  part,  the  objectives  of  the 
Act.  Section  112(1)(5)(D).  In  addition, 
the  program  may  not  include  authority 
to  set  standards  less  stringent  than 
Federal  standards  promulgated  imder 
the  Act.  Section  112(1)(1).  Activities 
under  section  112(1)  are  subject  to  the 
provisions  of  savings  clauses  for 
enforcement  of  section  112  standards 
and  requirements,  section  112(1)(7),  and 
authorities  and  obligations  of  the 
Administrator  and  the  State  under  title 
V,  section  112(1)(9).  However,  section 
112(1)  does  not  directly  address  the 
issue  of  Federal  enforceability  of  State 
air  toxics  standards. 

Provisions  regarding  Federal 
enforcement  of  section  112 
requirements  are  specified  in  section 
113.  In  particular,  section  113(a)(3) 
provides  for  enforcement  of  any 
“requirement  or  prohibition  of  (title  I, 
including  section  112),  including,  but 
not  limited  to,  a  requirement  or 
prohibition  of  any  rule,  plan,  order, 
waiver,  or  {>ermit  promulgated,  issued, 
or  approved  under  (title  I.  including 
section  112)."  This  language  was  added 
by  the  1990  Amendments,  which 
generally  broadened  enforcement 
authorities  under  section  113.  S.  Rep.  at 
358-66. 

Under  the  pre-1990  Amendments, 
more  stringent  State  standards  were  not 
Federally  enforceable,  since  the  statute 
provided  for  enforcement  only  of 
violations  of  section  112(c),  which 
clearly  applied  only  to  standards 


promulgated  by  the  EPA.  The  statute  as 
amended  in  1990  does  not  by  its  own 
terms  prohibit  the  violation  of  State 
ha2;ardous  air  pollutant  emission 
standards,  and  thus,  such  standards  are 
Federally  enforceable  only  if  they 
constitute  a  “rule,  order,  waiver  or 
permit  promulgated,  issued,  or 
approved"  under  the  Act,  that  is  if  such 
State  hazardous  air  pollutant  emission 
standards  included  within  or  adopted 
into  an  approved  program  are 
“promulgated,  issued,  or  approved" 
under  the  Act. 

There  is  no  doubt  that  State  standards 
are  “emissions  standards"  that  the  State 
must  implement  and  enforce  under 
section  112(1)(1).  Section  302(k)  defines 
“emission  standard"  to  mean  “a 
requirement  established  by  the  State  or 
the  Administrator  which  limits  the 
quantity,  rate,  or  concentration  of 
emissions  of  air  pollutants  on  a 
continuous  basis  *  *  ‘."Moreover, 
Congress  expressly  acknowledged  State 
authority  to  set  emission  standards 
under  section  112(1)  programs.  Section 
112(1)  prohibits  States  fi'om  submitting 
programs  that  include  “authority  to  set 
standards  less  stringent  than  those 
promulgated  by  the  Administrator" 
under  the  Act.  This  formulation  implies 
that  States  have  authority  to  set  more 
stringent  standards.  If  they  lacked  such 
authority,  the  prohibition  would  be 
unnecessary.  While  section  112(1)(1) 
permits  States  to  submit  programs  for 
the  “implementation  and  enforcement" 
of  emission  standards  and  other 
requirement,  it  does  not  provide 
guidance  as  to  the  scope  of  applicability 
of  these  State  programs.  Section  112(1) 
does  not  specify  what  is  meant  by 
“partial  or  complete  delegation"  of  the 
EPA’s  authorities  and  responsibilities 
and  does  not  provide  guidance  as  to  the 
relationship  Iratween  existing  State 
standards,  previously  encouraged  and 
supported  by  the  EPA,  and  newly- 
promulgated  Federal  standards.  In 
particular,  it  does  not  provide  explicitly 
for  the  approval  of  State  emission 
standards.  Because  the  statute  is 
ambiguous  regarding  the  question  of 
Federal  enforceability  of  approved  State 
standards,  the  EPA  must  consider 
Congress’s  objectives  and  policy  goals  in 
enacting  section  112(1),  as  well  as  the 
overall  purposes  of  the  Act.  Through 
this  rulemaiking  the  EPA  is  therefore 
interpreting  the  provisions  of  section 
112(1)  to  authorize  approval  of  State 
programs  and  rules  that  are  federally 
enforceable  under  section  113.  Under 
the  two-step  analysis  of  Chevron  U.S.A. 
Inc.  V.  Natural  Resources  Defense 
Council,  467  U.S.  837  (1984),  if 
Congress  has  not  “directly  spoken  to  the 


precise  question  at  issue,"  and  if  the 
statute  is  silent  or  ambiguous  on  the 
issue,  then  a  regulation  must  be  based 
on  a  “permissible  construction  of  the 
statute.”  Id.  at  843.  When  "competing 
Congressional  goals”  are  encompassed 
within  the  statutory  scheme,  the  EPA 
may  reconcile  these  with  “a  reasonable 
accommodation  of  (the)  differing  policy 
objectives.”  Natural  Resources  Defense 
Council  V.  EPA,  822  F.2d  104, 117  (D.C. 
Cir.  1987).  The  EPA’s  interpretation 
must  be  “reasonable  and  consistent  with 
the  statute’s  purpose.”  Chemical  Mfrs. 
Ass’n  V.  EPA,  919  F.2d  158, 162-63 
(D.C.  Cir.  1990).  Section  101(a)  of  the 
Act  recognizes  that  air  pollution 
prevention  and  air  pollution  control  at 
its  source  is  the  primary  responsibility 
of  States  and  local  governments.  In  the 
area  of  air  toxics  regulated  under  section 
112,  Congress  clearly  supported  States’ 
past  efforts  to  regulate  air  toxics  sources, 
recognized  that  some  State  programs 
had  been  developed  earlier  than  the 
Federal  program,  and  provided  a  new 
Federal  regulatory  scheme  under  section 
112  that  included  a  mechanism  for 
States  to  maintain  existing  requirements 
as  long  as  they  were  no  less  stringent 
than  Federal  requirements  and  the  State 
met  program  approval  criteria. 

In  response  to  comments,  the  EPA  has 
added  §  63.90(d),  Federally  enforceable 
requirements,  to  clarify  that  approved 
rules  and  requirements  are  enforceable 
by  the  Administrator  and  citizens  under 
the  Act. 

However,  in  exercising  EPA’s 
enforcement  authority,  the  Agency 
would  direct  its  resources  towards  the 
provisions  of  the  approved  State  rule, 
program,  and  resulting  permit 
conditions  implementing  the  rule, 
which  the  Agency  relied  on  in 
determining  that  the  State  rule  or 
program  assured  compliance  with  the 
Federal  requirements.  In  deciding 
whether  to  bring  an  enforcement  action, 
the  Agency  would  take  into  account  the 
extent  to  which  any  violations  implicate 
the  control  levels  or  compliance 
measures  required  by  the  otherwise 
applicable  Federal  rule,  where  the 
source’s  compliance  with  the  otherwise 
applicable  F^eral  standard  can  be 
determined.  For  example,  if  the  Federal 
standard  required  a  control  efficiency  of 
95  percent  and  the  State  rule  approved 
pursuant  to  section  112(1)  required  a 
control  efficiency  of  99  percent,  EPA,  in 
deciding  whether  to  bring  an 
enforcement  action,  would  consider 
whether  the  source  met  the  95  percent 
control  level.  If  EPA  determines  that  the 
source  was  operating  equipment  that 
achieved  a  control  level  of  96  percent, 
EPA  would  not  intend  to  take  action 
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against  the  source  for  violation  of  that 
element  of  the  State  rule. 

The  EPA  does  not  intend  to  bring  an 
enforcement  action  against  any  source 
covered  by  a  State  rule  that  would  not 
have  been  covered  by  the  Federal  rule. 

In  cases  where  an  alleged  violation  does 
not  implicate  a  control  requirement  of 
the  otherwise  applicable  Federal  rule, 
EPA  will  defer  to  the  State  to  exercise 
its  own  enforcement  authorities  to 
enforce  the  more  stringent  provisions  of 
the  approved  State  rule. 

Regarding  the  constitutionality  of 
delegation  under  section  112,  the  EPA 
notes  that  delegation  of  authority  is  a 
well-establish^  practice  that  has  long 
provided  a  mechanism  for  States  and 
local  governments  to  carry  out  certain 
provisions  of  Federal  mandates,  as 
authorized  by  Congress,  according  to 
specific  criteria  and  standards,  and  as 
overseen  by  the  delegating  Federal 
agency.  For  example,  under  the  Act, 
Congress  has  expressly  granted  the  EPA 
authority  to  delegate  to  a  State  in 
section  111(c)(1)  (new  source 
performance  standards),  section 
112(1)(1)  (hazardous  air  pollutant  and 
accidental  release  prevention 
requirements),  and  section  328(a)(3) 
(outer  continentEd  shelf  activities). 
Delegation  of  authority  horn  Federal 
agencies  to  State  or  local  governments, 
including  delegation  of  authority  under 
the  Act,  has  been  upheld  by  the  courts. 
Southern  Pacific  Transp.  Co.  v.  Watt. 
700  F.2d  550  (9th  Cir.  1983)  cert,  denied 
464  U.S.  1064  (1984):  Nance  v. 
Environmental  Protection  Agency,  645 
F.2d  701,  714-15  (9th  Cir.  1981)  ceit. 
denied  sub  nom  Crow  Tribe  of  Indians 
V.  Environmental  Protection  Agency, 

454  U.S.  1081  (1981);  United  States  v. 
Matherson,  367  F.Supp.  779,  782 
(E.D.N.Y.  1973)  affd  without  op.  493 
F.2d  1399  (2d  Cir.  1974). 

Stringency 

Several  commenters  requested 
clarification  of  the  measure  of 
stringency  that  the  EPA  would  use  to 
determine  whether  a  State  program  or 
rule  was  approvable.  Commenters  asked 
whether  stringency  would  be  measured 
by  emissions  reductions  and  whether 
the  comparison  would  be  made  at  the 
emission  point,  source,  or  facility  level. 

As  explained  below,  stringency  may 
be  measured  by  level  of  control  as 
expressed  by  emissions  reductions, 
applicability  as  to  the  sources  subject  to 
requirements,  compliance  and 
enforcement  measures,  such  as 
averaging  times,  or  other  measures  as 
determined  by  the  Administrator. 
Simply  put,  comparison  is  made  at  the 
point  at  which  the  Federal  requirement 
is  determined,  so  that  if  the  Federal 


requirement  is  a  requirement  at  the 
source,  so  too  must  the  approvable  State 
requirement  be  at  the  source;  and  if  the 
Federal  requirement  is  placed  on  an 
emission  point,  the  State  requirement 
must  do  the  same. 

In  the  general  description  of  State 
Programs  under  section  112,  section 
112(1)(1)  describes  programs  that  States 
may  develop  and  submit  for  approval  by 
the  EPA.  Section  112(1)(1)  prohibits 
State  programs  that  include  “authority 
to  set  standards  less  stringent  than  those 
promulgated  by  the  Administrator" 
under  the  Act.  This  prohibition  against 
standards  less  stringent  than  Federal 
standards  implies  a  comparison 
between  the  State  requirements  and  the 
corresponding  Federal  requirements. 
Under  section  112(1)(5),  the  EPA  must 
disapprove  a  State  program  if  the 
program’s  authorities  are  not  adequate 
to  assure  compliance  by  all  sources 
within  the  State  with  each  applicable 
standard,  regulation  or  requirement 
established  by  the  Administrator  imder 
section  112. 

Taken  together,  these  requirements 
provide  that  State  programs  maintain,  as 
a  minimum,  ail  Federal  standards, 
regulations,  and  requirements  as 
established  by  the  Administrator  and 
ensure  that  any  corresponding  State 
requirements  are  at  least  as.  stringent. 
Thus,  an  approvable  State  standi 
could  not  allow,  for  example,  less 
emissions  reductions  than  the 
corresponding  Federal  standard,  and  the 
emission  reductions  would  be  measured 
according  to  the  requirements  of  the 
Federal  standard,  t^t  is,  if  the  Federal 
standard  measured  emissions 
reductions  at  each  emission  point,  a 
State  standard  would  have  to  do 
likewise  to  be  approvable. 

Several  commenters  also  felt  that  the 
basis  for  stringency  should  not  be 
restricted  to  emission  reductions  but 
should  instead  focus  on  the  impacts  that 
result  horn  emissions.  Also,  a 
commenter  noted  that  the  basis  for 
stringency  should  be  in  accordance  with 
the  criteria  for  establishment  of 
regulatory  requirements,  e.g.  cost,  non- 
air  quality  health,  environmental,  and 
energy  impacts  of  section  112(d) 
standards. 

The  EPA  recognizes  that  several 
provisions  imder  section  112  examine 
specific  impacts  to  human  health  and 
the  enviitmment  and  call  for  future 
regulation  based  on  such  impacts.  The 
central  basis  for  section  112,  however,  is 
the  maximum  achievable  control 
technology  (MACT)  program  that 
mandates  the  installation  of  controls 
and  the  reduction  of  emissions  of  listed 
HAP's  regardless  of  i»oof  of  specific 
resulting  impacts.  While  a  reduction  of 


the  impacts  of  HAP  emissions  to  human 
health  and  the  environment  are  the 
central  objectives  of  section  112  of  the 
1990  Amendments.  Congress  based  the 
establishment  of  MACT  stringency  on 
“reduction  of  emissions”  and  “emission 
limitation.”  (See  sections  112(d)(2)  and 
112(d)(3).)  This  then  should  also  be  the 
primary  basis  for  determining  the 
stringency  of  State  rules  and  programs 
to  be  approved  in  lieu  of  Federal  section 
112  rules.  Further,  the  EPA  believes  that 
reliance  on  a  comparison  of  impacts 
would  be  extremely  difficult  and 
resource-intensive  and  such  analysis 
might  often  require  approval  decisions 
in  the  face  of  large  degrees  of 
uncertainty.  Section  63.90  defines 
“stringency”  to  be  measured  by  the 
quantity  of  emissions  or  by  parameters 
relating  to  rule  applicability,  level  of 
control,  and  compliance  and 
enforcement  measures,  or  as  otherwise 
determined  by  the  Administrator.  «Thus 
determinations  that  State  rules  are  no 
less  stringent  than  corresponding 
Federal  rules  will  typically  compare  the 
parameters  in  the  State  and  Federal 
rules  using  the  definitional  measures  or 
as  mandated  by  a  particular  Federal 
standard. 

The  EPA  wishes  to  clarify  that,  where 
Federal  emission  limitations  are 
expressed  as  an  aggregate  total,  or  as  a 
total  of  an  aggregate  grouping  (for 
example  total  volatile  organic 
compounds),  the  stringency  comparison 
is  made  based  upon  the  aggregation  that 
is  identified  in  the  Federal  rule.  For 
example,  for  an  emission  limitation  in  a 
Federal  rule  expressed  as  a  given 
pounds  per  hour  of  total  HAPs,  the 
stringency  comparison  in  a  section 
112(1)  submittal  would  be  made  on  a 
total  HAP  basis.  To  clarify  this  point, 
the  definition  of  “level  of  control”  has 
been  changed  in  the  final  rule  to 
explicitly  address  such  situations  where 
the  Federal  rule  provides  for  emission 
limitations  on  an  aggregate  basis.  The 
change  to  this  definition  also  reflects  a 
requirement  to  ensure  that,  when  such 
aggregate  comparisons  are  made,  there 
would  not  be  an  increase  in  public 
health  risk. 

One  commenter  also  indicated  that 
the  EPA  had  not  articulated  the  basis  for 
determining  the  equivalency  of  State 
ARP  programs.  Since  the  ARP  program 
is  not  necessarily  based  on  emissions, 
determining  equivalency  based  on 
potential  emission  reduction  can  not  be 
done.  These  requirements  are  structured 
as  a  performance  based  standard  and 
provide  considerable  flexibility  to  the 
regulated  community  in  terms  of 
compliance.  Consequently,  State 
programs  may  contain  difierent 
requirements  for  accidental  release 
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prevention  which  are  at  least  as 
stringent  as  the  Federal  requirement  and 
that  may  be  approvable  under  the 
criteria  in  this  rulemaking. 

Challenging  Mechanism 

Several  commenters  sought 
clarification  of  judicial  review 
provisions  for  approval  of  State  rules 
and  programs.  Another  commenter 
asked  whether  approved  State  rules  and 
programs  would  subject  to  challenge 
in  State  or  Federal  court. 

The  EPA  will  look  to  the  provisions 
of  section  307  of  the  Act  regarding 
judicial  review  of  this  rulemaking  and 
of  rulemakings  for  approval  of  State 
rules  or  programs  under  subpart  £. 
Challenge  to  State  rules  when  enacted 
by  the  State  would  be  under  the 
requirements  of  State  law.  However, 
approval  of  State  rules  or  programs 
under  subpart  E  will  be  a  Federal 
rulemaking  and  thereby  will  be  subject 
to  the  provisions  of  section  307. 

Public  Notice  and  Comment 

One  commenter  stated  that  approvals, 
particularly  approvals  under  §  63.92, 
should  be  subj^  to  section  307  notice 
and  comment  rulemaking. 

Section  307  provides  for 
administrative  proceedings  and  judicial 
review  under  the  Act.  Section  307(d)(1) 
lists  actions  to  which  section  307(d) 
rulemaking  procedures  apply,  and 
publication  of  guidance  under  section 
112(1)(2)  is  not  among  them.  Although 
the  Administrator  may  determine  under 
section  307(d)(l)(U)  that  otherwise 
unlisted  actions  are  subject  to  section 
307,  the  Administrator  has  not  done  so 
here.  Therefore,  the  rulemaking 
provisions  of  the  Administrative 
Procediu^  Act  rather  than  those  of 
section  307(d)  are  the  relevant 
provisions  for  this  section  112(1) 
rulemaking.  The  commenter  noted  that 
approvals  under  section  112(1) 
effectively  constitute  promulgation  or 
revision  of  section  112  standards  and 
are  therefore  subject  to  notice  and 
comment  requirements.  Although  the 
commenter  is  correct  that  section  307 
requires  notice  and  opportimity  for 
comment  for  revisions  of  certain  section 
112  standards,  the  EPA  believes  that 
Congress’s  specific  provision  for  notice 
and  comment  under  section  112(1)(5) 
rather  than  the  provisions  of  section 
307(d)  guides  the  procedures  required 
imder  section  112(1).  The  EPA  notes  that 
approvals  under  section  112(1)  are  not 
national  in  scope  like  those  listed  in 
section  307(d)  but  are  instead  limited  to 
a  State  or  local  area.  Moreover,  a  State’s 
request  for  approval  may  include  State 
standards  corresponding  to  section 
112(r),  section  112(h),  or  other  section 


112  standards  that  are  not  listed  in 
section  307  at  all,  and  Congress 
nowhere  indicated  that  different 
procedures  should  be  followed 
depending  on  the  particular  section  112 
standard  for  which  the  State  was 
seeking  approval. 

Section  112(1)(5)  contains  procedural 
requirements  that  include  a  requirement 
for  notice  and  comment.  The  EPA  has 
revised  §  63.91  to  clarify  that  requests 
for  approval,  including  requests  for 
delegation  of  unchanged  Federal 
standards,  are  subject  to  the  notice  and 
comment  requirements  of  section 
112(1)(5).  Once  a  State’s  initial  request 
has  bmn  approved,  the  notice  and 
comment  provisions  of  §§63.91, 63.92, 
63.93,  or  63.94  apply.  In  the  case  of 
requests  under  §  63.92,  i.e.  requests  for 
adjustments  that  are  unequivocally  no 
less  stringent  than  the  otherwise 
applicable  Federal  standard,  today’s 
rulemaking  along,  with  the  notice  and 
opportimity  for  comment  at  the  time  of 
the  State’s  initial  request  fulfills  the 
notice  and  comment  requirement  under 
section  112(1)(5).  Because  the  EPA  has 
determined  in  this  rulemaking,  which 
has  provided  notice  and  opportunity  for 
comment,  that  each  of  the  listed 
adjustments  is  unequivocally  no  less 
stringent,  and  because  at  the  time  of  the 
State’s  initial  request,  the  EPA  will 
evaluate  the  State’s  program  to  ensure 
that  it  meets  the  requirements  of  section 
112(1)(5),  the  requirement  for  notice  and 
opportunity  for  comment  will  be 
fulfilled  both  for  determination  of 
stringency  and  for  determination  of 
adequacy  of  the  State’s  program. 

Delegation 

One  commenter  noted  that  the  term 
“delegation”  should  be  more  clearly 
delink  to  explain  how  it  relates  to 
Federal  enforceability. 

Delegation  under  section  112(1)  means 
the  transfer  of  authority  from  the 
Administrator  to  a  State,  according  to 
certain  criteria  and  standards,  to 
implement  and  enforce  the  rules  or 
programs  approved  according  to  the 
requirements  of  section  112(1).  Once 
approved  under  the  provision  of  section 
112(1),  a  State  rule  or  program  is 
federally  enforceable,  which  means  that 
the  Administrator  can  enforce  the 
approved  State  rule  or  program  in 
Federal  court.  The  State  may  also 
enforce  approved  State  standards  in 
State  court  under  State  law.  In  addition, 
with  the  exception  of  requirements 
designated  in  the  permit  as  State- 
enforceable  only,  and  terms  and 
conditions  of  an  approved  State  rule  or 
program,  must  be  incorporated  in  the 
Federally  enforceable  section  of  a  part 
70  permit,  and  are  enforceable 


according  to  the  provisions  of  part  70. 
State  law  may  determine  the  actual 
mechanism  by  which  delegation  occurs 
and  by  which  requirements  are 
incorporated  in  part  70  permits.  Also, 
delegation  of  authority  may  occur 
according  to  requirements  under  State 
law  for  sources  not  subject  to  the 
requirements  of  part  70. 

Adding  Pollutants 

In  response  to  EPA’s  solicitation  of 
comment  regarding  delegation  of 
authority  to  add  to  the  list  of  pollutants 
under  section  112(b),  many  commenters 
expressed  a  view  that  this  was  not 
authorized  under  section  112(1).  Similar 
comments  were  received  regarding 
delegation  of  authority  to  regulate 
substances  beyond  those  listed  under 
section  112(r)  and  to  modify  the  list  of 
source  categories  under  section  112(c). 
Other  commenters  feared  adverse  effects 
on  State  programs  that  contain 
pollutants  other  than  those  specified  in 
section  112(b)  if  the  EPA  did  not 
delegate  authority  under  section  112(1) 
for  regulation  of  additional  pollutants. 

The  EPA  notes  the  many  comments 
regarding  delegation  of  authority  to 
regulate  additional  pollutants  and 
substances  under  section  112  (b),  (c), 
and  (r).  Some  commenters  noted  that 
these  sections  contain  procedures  under 
which  the  Administrator  may  revise  the 
list  of  pollutants,  substances,  or  source 
categories  and  that  these  procedures  are 
the  appropriate  mechanism  for  changes 
to  the  lists.  'The  EPA  has  carefully 
considered  the  comments  received  on 
this  issue  and  has  chosen  not  to  revise 
the  proposal  as  to  delegation  of  these 
authorities.  Therefore,  the  EPA  retains 
its  authority  and  will  not  delegate  the 
authority  to  add  or  delete  pollutants 
from  the  list  of  hazardous  air  pollutants 
established  under  section  112(b),  the 
authority  to  add  or  delete  substances 
from  the  list  of  substances  established 
under  section  112(r),  or  the  authority  to 
delete  source  categories  from  the 
Federal  somce  category  list  established 
under  section  1 12(c)(1)  or  to 
subcategorize  categories  on  the  Federal 
source  category  list  after  proposal  of  a 
relevant  emission  standard,  as  was 
specified  in  the  proposal  in  §  63.90(c). 

The  Agency  notes  that  Congress 
recognized  that  many  State  programs 
prior  to  enactment  of  the  1990 
Amendments  addressed  many  more , 
pollutants  than  those  finally  listed 
under  section  112(b).  In  fact.  Congress 
explicitly  provided  for  support  of  State 
programs  tor  additional  pollutants  in 
requiring  the  EPA  to  include  the  high- 
risk  point  source  program  as  an  element 
in  the  guidance  to  be  published  under 
section  112(1)(2).  The  EPA  is  publishing 
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this  guidance  for  high-risk  point  source 
programs,  available  as  described  in  . 
section  V  of  this  preamble.  Congress 
also  provided  for  technical  assistance 
and  grants,  which  may  include  support 
for  high-risk  point  source  review. 

Section  112(1)(4).  These  mechanisms 
provide  additional  support  for  broader 
State  programs  that  address  pollutants 
other  than  those  listed  under  section 
112(b),  without  requiring  approval  of 
State  standards  for  additional 
pollutants. 

B.  Section  63.91 — Criteria  Common  to 
All  Approval  Options 

This  section  describes  the  basic 
process  for  approval  under  this  subpart, 
criteria  which  must  be  met  for  all  three 
approval  options  and  discussion  of  the 
process  employed  when  previously 
approved  State  authorities  are  later 
revised. 

The  EPA  has  revised  this  section  to 
incorporate  procedures  for  approval  of 
State  programs  that  contain  section  112 
rules  exactly  as  promulgated  by  the 
EPA.  States  are  likely  to  seek  these 
approvals  prior  to  receiving  approval  of 
their  part  70  operating  permit  programs 
or  for  sources  not  subject  to  part  70, 
such  as  deferred  or  exempt  sources. 

In  addition,  in  response  to  comments 
received,  the  EPA  has  revised  this 
section  to  delete  the  reference  to  a 
determination  by  the  EPA  of  whether  a 
State  rule  or  program  is  likely  to  satisfy 
the  objectives  of  the  Act  in  whole  or  in 
part,  liiis  reference  has  been  deleted 
because  it  is  not  a  criterion  for 
approvability  to  be  included  in  this 
subpart  Section  112(1)(5)  provides  that 
the  Administrator  must  disapprove  a 
State  program  if  the  Administrator 
determines  th^  the  program  is  not  in 
compliance  with  the  guidance  issued 
under  section  112(1)(2),  that  is  subpart 
E,  or  the  program  is  not  likely  to  satisfy, 
in  whole  or  in  part,  the  objectives  of  the 
Act.  Therefore,  since  the  determination 
as  to  satisfying  the  objectives  of  the  Act 
is  separate  and  distinct  from  the 
'requirement  to  comply  with  subpart  E, 
the  EPA  has  deleted  the  reference  from 
this  section. 

The  EPA’s  evaluation  of  a  State’s 
request  for  approval  will  necessarily 
ensure  that  an  approved  program  is  not 
inconsistent  wi^  the  objectives  of  the 
Act  Consideration  of  consistency  with 
objectives  of  the  Act  is  a  qualitative 
judgement  implicitly  incorporated  in 
the  EIPA’s  overall  determinations,  not 
only  for  approval  of  State  programs 
under  section  112(1)  but  in  other 
determinations  that  the  EPA  must  make 
as  well,  rather  than  a  separate  criterion 
for  approval  under  the  guidelines  of 
section  112(1)(S)  (A),  (B),  and  (C)  and  the 


regulations  as  promulgated  here.  The 
EPA  would  not  and  will  not  approve  a 
State  program  that  is  not  likely  to 
satisfy,  in  whole  or  in  part,  the 
objectives  of  the  Act. 

Timing  for  Approvals 

Several  conunenters  felt  that  the  180 
days  that  the  EPA  is  allowed  by  the 
statute  to  approve  or  disapprove  a  State 
rule  or  program  is  unnecessarily  long. 

Submissions  for  approval  under 
§§  63.93  and  63.94  require  evaluation  of 
the  State’s  submittal  and  a 
determination  as  to  the  stringency  of  the 
State  rule  or  program,  as  well  as  notice 
and  opportunity  for  public  comment 
and  a  careful  consideration  by  the  EPA 
of  those  comments  prior  to  approving  or 
disapproving  a  State  submittal.  The 
EPA,  therefore,  finds  180  days  to  be  an 
appropriate  period  to  consider  State 
requests  made  under  these  sections.  As 
explained  in  the  previous  section  on 
public  notice  and  comment,  under 
§  63.92,  additional  public  comment 
beyond  public  comments  at  the  State 
level  for  each  rule  submitted  under 
§  63.92  and  public  comment  on  this 
subpart  E  rulemaking  will  not  be  taken. 
For  this  reason,  the  ^A  is  committing 
to  grant  requests  for  approval  imder  this 
section  wi^in  90  days.  Shortening  this 
period  for  approval  will  result  in  less 
imcertainty  for  sources  and  States 
afiected  by  a  request  for  approval  under 
this  section.  The  rule  has  b^n  revised 
accordingly  to  reflect  this  shorter  review 
period. 

Part  70 — Approval  as  a  Precondition  for 
Section  112(1)  Approval 

Several  commenters  noted  that 
approval  of  a  State’s  part  70  program 
should  not  be  a  precondition  for 
approval  of  a  State’s  request  under 
section  112(1). 

Under  §  70.4,  States  must  submit  to 
the  Administrator  a  proposed  part  70 
operating  permit  program.  Elements  of 
the  initid  program  submission  are 
specified  in  §  70.4(b)  and  include  a 
complete  program  description; 
regulations  that  comprise  the  p>ermittihg 
program;  a  legal  opinion  from  the  State 
Attorney  General  that  the  laws  of  the 
State  provide  adequate  authority  to 
carry  out  all  aspects  of  the  program 
including  all  applicable  112 
requirements;  a  complete  description  of 
the  State’s  compliance  tracking  and 
enforcement  program;  a  demonstration 
that  permit  fees  required  by  the  State 
program  are  sufficient  to  cover  per 
program  costs;  a  statement  that  adequate 
personnel  and  funding  have  been  made 
available  to  develop,  administer,  and 
enforce  the  program;  a  commitment 
firom  the  State  to  submit  information 


regarding  the  State’s  enforcement 
activities;  provisions  for  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditious  review  of  permit 
revisions  or  modifications;  and  other 
information. 

Under  section  112(1)(5).  the 
Administrator  must  disapprove  a  State’s 
program  if  she  determines  that  the 
authorities  contained  in  the  program  are 
not  adequate  to  assiue  compliance  with 
each  applicable  standard,  regulation,  or 
requirement  established  by  the  EPA 
under  section  112;  adequate  authority 
does  not  exist  or  adequate  resources  are 
not  available  to  implement  the  program; 
the  implementation  and  compliance 
schedule  is  not  sufficiently  expeditious; 
or  the  program  is  not  in  compliance 
with  the  guidance  issued  under  section 
112(1](2)  or  is  not  likely,  in  whole  or  in 
part,  to  satisfy  the  objectives  of  the  Act. 

As  outlined  above,  the  information 
which  must  be  submitted  by  a  State 
under  part  70  encompasses  the 
information  r^uired  under  section 
112(1)(5)  for  approval  of  State  programs 
that  seek  only  to  implement  and  enforce 
Federal  standards  exactly  as 
promulgated.  Moreover,  the  EPA’s 
exercise  of  its  oversight  functions  under 
part  70  will  help  ensure  that  a  State 
with  an  approved  part  70  program  will 
continue  to  meet  the  criteria  in  section 
112(1)(5)  for  sources  subject  to  the 
requirements  of  the  part  70  program. 
'Therefore,  duplicate  applications  for 
such  programs  would  be  unnecessary 
and  redundant  for  any  sources  a  State 
will  permit  under  part  70.  States  will 
need  to  receive  delegation  of  authorities 
to  implement  and  enforce  section  112 
rules  and  this  delegation  may  take  place 
according  to  the  provisions  of  the  ^A 
guidance  entitled,  “Enabling  Guidance 
for  Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities’’. 

Part  70  approval  also  confers  approval 
under  section  112(1)  for  delegation  of 
unchanged  Federal  standards  because 
part  70  approval  suffices  to  satisfy 
section  112(1)  approval  requirements  for 
unchanged  section  112  standards. 
Requirements  for  part  70  approval, 
specified  in  40  CFR  70.4(b),  encompass 
section  112(1)(5)  approval  requirements 
for  delegation  of  section  112  standards 
as  promulgated  by  the  EPA.  Section 
112(1)(5)  requires  that  the  State’s 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  for  part  70 
sources,  part  70  approval  also 
constitutes  approval  under  section 
112(1)(5)  of  the  State’s  programs  for 
delegation  of  section  112  standards  that 
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are  unchanged  from  Federal  standards 
as  promulgated. 

An  approval  action  under  the 
provisions  of  part  63  may  in  fact  include 
the  actual  delegation  of  existing 
standards.  It  will  not,  however,  include 
delegation  of  future  standards.  Rather,  it 
will  make  provisions — for  example,  as 
structured  in  an  accompanying  MOU — 
for  the  delegation  of  future  standards. 
Such  an  MOU  may  allow  for  automatic 
delegation,  or  case-by-case  delegation, 
or  automatic  delegation  except  for 
certain  standards,  such  as  the 
radionuclides  standard,  or  other 
delegations  as  appropriate.  The 
provisions  of  individual  approvals  and 
MOUs  will  differ  depending  on  the 
authority  the  State  has  under  State  law 
to  accept  delegation. 

In  addition.  States  may  seek  approval 
of  State  programs  prior  to  receiving 
approval  of  their  operating  permit 
programs  under  part  70.  In  this  instance. 
States  must  fulfill  the  requirements  of 
§  63.91,  including  requirements  for 
notice  and  comment,  even  for  programs 
containing  only  Federal  standards 
exactly  as  promulgated  by  the  EPA  or 
containing  only  adjusted  rules  under 
§  63.92.  The  EPA  has  revised  the 
provisions  of  §  63.91  to  reflect  this 
retirement. 

Delegation  of  section  112  standards  is 
subject  to  the  requirements  of  section 
112(1).  Procedurally,  implementation  of 
section  112(1)  requires  submittal  of  a 
request  for  approval,  notice  in  the 
Federal  Register  that  the  EPA  has 
received  a  request,  a  nublic  comment 
period  of  at  least  30  days,  and  notice  in 
the  Federal  Register  that  the  EPA  has 
approved  or  disapproved  the  request. 

Newly  promulgated  standards  under 
section  112  must  be  delegated  under  the 
provisions  of  section  112(1).  Delegations 
of  section  112  standards  that  occurred 
prior  to  the  1990  Amendments  may 
remain  in  efrect.  Although  the  EPA 
could  require  rescission  of  these 
delegations  under  section  112(1)(1), 
which  provides  for  review  of 
enforcement  delegations  previously 
granted,  it  is  permissible  to  conclude 
frnm  that  section’s  provisions  and  from 
the  savings  provisions  in  section  112(q) 
that  delegations  occuring  prior  to 
November  15, 1990  remain  valid. 
Nevertheless,  the  EPA  may  choose  to 
conduct  a  review  of  previously  granted 
delegations  under  section  112(1)(1),  and 
if  the  EPA  finds,  as  a  result  of  this 
review,  that  the  basis  for  the  Agency’s 
determination  under  pre-1990  section 
112(d)  of  adequacy  regarding  the  State’s 
program  is  no  longer  valid,  the  Agency 
may  require  the  State  to  submit  a 
request  under  section  112(1)  to  renew  its 
delegation  authority. 


States  may  submit  requests  for  section 
112(1)  programs  that  would  provide  for 
approval  of  existing  standards  without 
the  need  to  repeat  section  112(i)(5) 
notice  and  comment,  as  long  as  the 
State’s  law  allows  such  delegation  and 
there  is  a  mechanism  to  assure  that  the 
State  continues  to  meet  the  approval 
criteria  of  section  112(1).  A  State  might 
be  authorized  under  State  law  to  accept 
delegation  automatically,  and  as  long  as 
the  State  committed  to  an  adequate 
funding  mechanism,  delegation  of 
future  standards  would  be  approvable  as 
long  as  any  other  section  112(1) 
requirements  were  met.  If  the  State  for 
some  reason  was  unable  to  meet  its 
commitment  to  provide  adequate 
resources  in  the  future,  the  auditing  and 
withdrawal  mechanism  would  allow  the 
EPA  to  withdraw  approval,  thus 
providing  protection  against  a  State’s 
failure  to  continue  to  meet  the  criteria. 

Another  procedural  streamlining 
mechanism  is  the  use  of  direct  final 
rulemaking  where  appropriate  for 
delegations  where  there  has  been  no 
prospective  approval  like  that  discussed 
above.  In  the  instances  where  the  EPA 
did  not  expect  any  comment  upon 
publication  of  a  notice  of  approval,  the 
notice  could  specify  that  the  approval 
would  become  effective  in  30  days 
unless  comments  were  received.  If 
comments  were  received,  then  the  EPA 
would  have  to  renotice  the  approval  and 
provide  for  a  30-day  public  comment 
period.  The  time  and  resource  savings 
from  this  use  of  direct  final  rulemaking 
would  thus  depend  on  the  correctness 
of  the  Agency’s  judgement  regarding 
whether  or  not  comments  would  be 
submitted. 

For  States  seeking  approval  of 
programs  under  section  112(1)  that  will 
include  requirements  difrerent  from 
Federal  requirements,  additional 
information  must  be  submitted.  The 
requirements  for  these  programs  are 
specified  imder  subpart  E  and  in 
individual  section  112  rules.  In  some 
cases.  States  will  obtain  approval  of  part 
70  programs  before  they  submit  requests 
under  part  63.  When  this  is  not  the  case, 
under  certain  circumstances,  such  as 
prior  to  approval  of  a  State’s  part  70 
program,  or  for  a  request  for  approval  of 
standards  or  requirements  for  sources 
not  subject  to  the  requirements  of  part 
70,  the  EPA  will  review  State 
submissions  under  §  63.91,  §  63.92  or 
§  63.93  according  to  the  criteria  in  part 
63  and  will  not  require  approval  of  the 
State’s  part  70  program  as  a 
precondition  to  approval  under  part  63. 
Nevertheless,  §  63.94  continues  to 
require  part  70  program  approval  prior 
to  section  112(1)  approval  (see  §  63.94 
comments).  The  EPA  reserves  the  right 


to  establish  requirements  for  delegation 
under  section  112(1)  according  to  the 
criteria  of  section  112(1)  and  under  other 
circumstances  which  may  arise  in  the 
future.  Because  part  70  program 
approval  may  not  necessarily  precede 
approval  under  subpart  E,  the  following 
dianges  have  been  made  concerning  the 
general  criteria  for  approval: 

Section  63.91(b)(5Hs  amended  to 
state  the  plan  should  include  “at  a 
minimum  a  complete  description  of  the 
State’s  compliance  tracking  and 
enforcement  program,  including  but  not 
limited  to  inspection  strategies.’’ 

Section  63.91(b)(3)  is  expanded  to 
remiire  the  demonstration  to  include:  (i) 
A  description  in  narrative  form  of  the 
scope,  structure,  coverage  and  processes 
of  the  State  program;  (ii)  a  description 
of  the  organization  and  structure  of  the 
agency  or  agencies  that  will  have 
responsibility  for  administering  the 
program;  (iii)  a  description  of  the  agency 
stafr  who  will  carry  out  the  State 
program,  including  the  number, 
occupation,  and  general  duties  of  the 
employees.  The  State  need  not  submit 
complete  job  descriptions  for  every 
employee  carrying  out  the  State 
program. 

S^tion  63.91(b)(6)  is  revised  to  read: 
“A  demonstration  of  adequate  legal 
authority  to  assure  compliance  with  the 
rule  or  program  upon  approval.  At  a 
minimum,  the  State  must  have  the 
following  legal  authorities  concerning 
enforcement:  (i)  The  State  shall  have 
enforcement  authorities  that  meet  the 
requirements  of  §  70.11;  (ii)  If  a  State 
delegates  authorities  to  a  local  agency, 
the  State  must  retain  enforcement 
authority  unless  the  local  agency  has 
authorities  that  meet  the  requirements 
of  §70.11. 

The  language  of  §  63.93(b)(4) 
"whenever  they  are  a  part  of  the  rule  for 
which  the  approved  rule  would 
substitute’’  is  deleted. 

Section  63.93(b)(4)(iv)  is  revised  to 
read  ‘The  results  of  all  required 
monitoring  or  testing  must  be  reported 
at  least  every  6  months.’’  Approval  of  a 
State  part  70  program  will  substantially 
meet  these  requirements. 

Objectives  of  the  Act 

Nearly  every  commenter  discussed 
the  application  of  the  statutory 
provision  under  section  112(1)(5)(D), 
“not  likely  to  satisfy,  in  whole  or  in 
part,  the  objectives  of  the  Act.”  A  wide 
diversity  of  viewpoints  was  expressed. 
Some  commenters  felt  that  this 
requirement  gave  the  EPA  the  ability  to 
disapprove  State  rules  or  programs  that, 
although  more  stringent  than  the 
relevant  Federal  rule,  ran  counter  to  a 
policy  direction  the  EPA  has  pursued. 
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Other  commenters  pointed  out  that  the 
EPA  policies  are  not  themselves 
objectives  of  the  Act. 

The  EPA  agrees  that  in  application  of 
this  provision,  the  EPA  policies  do  not 
necessarily  represent  the  only  possible 
way  of  meeting  the  objectives  of  the  Act. 
The  EPA  policies  generally  represent 
the  EPA  decisions  about  the  means  it 
will  use  to  achieve  the  Act’s  objectives. 
The  1990  Amendments  support  the 
adoption  of  alternative  State  and  local 
standards  that  are  at  least  as  stringent  as 
Federal  standards  and  section  112(1) 
itself  is  structured  to  provide  flexibility 
and  to  accommodate  differing  State  and 
local  approaches. 

It  would  be  counter  to  the  goals  of 
section  112(1)  and  the  1990 
Amendments,  therefore,  for  the  EPA  to 
disapprove  a  State  or  local  rule  or 
program  simply  because  it  perceives  its 
policies  to  be  different  than  those  of  the 
State  standard.  As  previously  explained, 
the  EPA  has  deleted  reference  to 
‘‘objectives  of  the  Act”  from  §  63.91 
because  this  provision  is  separate  from 
the  approval  criteria  under  subpart  E. 

Opportunity  for  Public  Comment  and 
Review  of  Permit  Modifications 

One  commenter  expressed  concern 
about  public  opportunity  to  review  and 
comment  on  permits  which  must  be 
updated  as  a  result  of  an  approval  under 
this  subpart 

The  I^A  agrees  that  public 
involvement  in  the  review  of  such 
permits  is  appropriate  and  beneficial  to 
nelp  assure  proper  implementation.  To 
clarify  this  position,  §  63.91(a)(6)  states 
that  newly  approved  requirements  be 
included  in  a  permit  via  the  process 
described  under  §  70.7(f)  of  this  chapter. 

Additional  Language  on  Reopening  of 
Permits 

Another  commenter  pointed  out  that 
the  requirement  that  language  be 
insert^  in  each  permit  describing 
permit  reopening  upon  possible 
withdrawal  of  approval  was 
unnecessary. 

The  EPA  maintains  the  need  to  have 
a  State  reopen  every  permit  per  the 
process  described  in  §  70.7(Q  upon 
withdrawal.  The  EPA  feels  that  such 
instances  are  cause  for  reopening 
because  after  withdrawal  of  the 
approved  State  standard,  permits 
containing  only  the  State  standard  no 
longer  contain  applicable  requirements. 

Compliance  Uncertainty 

Numerous  commenters  expressed 
concerns  about  tbe  uncertainty  sources 
face  in  the  time  period  between  a  State 
submission  for  approval  and  the  EPA’s 
decision  to  approve  or  disapprove. 


Until  the  EPA  approves  or 
disapproves  a  State  submission,  sources 
will  remain  uncertain  about  what 
standards  will  ultimately  apply  to  them. 
Several  factors  may  decrease  this 
uncertainty.  First,  in  many  cases  sources 
will  already  be  in  compliance  or  soon 
need  to  be  in  compliance  with  State 
requirements  that  are  being  submitted 
for  approval.  It  will  generally  be  far 
more  Mnefrcial  to  such  sources  to  have 
approval  granted,  thereby  obviating  the 
need  for  such  sources  to  take  further 
action  to  comply  with  the  otherwise 
applicable  Federal  requirements. 

Second,  any  State  requirements 
submitted  for  approval  will  have 
undergone  a  public  comment  process  at 
the  State  level.  A  third  reason  tempering 
concern  can  be  added.  While  it  is  true 
that  for  any  approval  under  this  subpart, 
a  source  must  always  be  in  compliance 
with  either  the  underlying  Federal  rule 
or  the  approved  State  rule  or  program 
requirements  applicable  to  that  source, 
this  does  not  mean  that  sources  need  be 
immediately  subject  to  a  State  rule  or 
program  upon  approval.  It  is  possible 
for  States  to  grant  additional  time  to 
sources  to  come  into  compliance  with 
the  approved  State  rule.  In  their 
submission  to  the  EPA  for  approval,  a 
State  could  set  an  absolute  date  for 
approval  or  establish  a  certain  period  to 
achieve  compliance  once  a  State  rule  or 
program  is  approved.  If  a  State  chooses 
to  provide  su(^  flexibility,  sources  must 
be  in  compliance  with  the  underlying 
Federal  rule  according  to  any  specific 
compliance  timeframes  in  the  interim 
period. 

C.  Section  63.92 — Approval  of  a  State 
Rule  That  Adjusts  a  Section  112  Rule 

This  section  describes  the  process  and 
criteria  for  gaining  approval  under  the 
first  of  three  approval  options.  ‘‘Rule 
Adjustment”  is  the  streamlined 
approval  option  based  on  a  promulgated 
list  of  allowable  adjustments  to  Federal 
rules  that  the  EPA  has  determined  to 
result  in  rules  that  are  categorically  no 
less  stringent  than  the  corresponding 
unchang^  Federal  rule. 

Under  each  of  the  three  approval 
options,  the  EPA  will  publish  the 
approved  rule  or  program  in  the  Federal 
Register  and  incorporate  the  approved 
rule  or  program,  directly  or  by  reference, 
under  the  appropriate  subpart  of  part 
63.  Several  commenters  suggested  that 
incorporation  of  the  approved  rule  or  . 
program  under  the  subpart  containing  ’ 
the  otherwise  applicable  Federal  rule 
would  simplify  sources’  understanding 
of  applicable  requirements.  The  EPA 
agrees  and  will  incorporate  rules  upon 
approval  into  these  subparts  to  the 
extent  appropriate.  As  approvals  under 


§  63.94  can  cover  numerous  section  112 
standards,  approvals  made  under  that 
section  as  well  as  approvals  of  ARP 
programs  may  be  treated  differently.  For 
example.  ARP  programs  may  be 
incorporated  under  the  part  containing 
other  accidental  release  regulations. 

Stringency  Comparison 

A  few  commenters  discussed  whether 
comparisons  of  stringency  are  best  made 
at  the  source  level  or  the  level  of 
individual  emission  points. 

Among  the  criteria  for  approval  under 
this  section,  a  State  rule  must  be 
unequivocally  no  less  stringent  than  the 
otherwise  applicable  Federal  rule  with 
respect  to  level  of  control  for  each 
source  and  emission  point.  The  test  for 
stringency  of  a  State  submission  under 
the  adjustment  approval  option  is  a 
check  to  assure  that  proposed  State 
changes  qualify  as  adjustments  under 
§  63.92  and  do  not  deviate  from  the 
Federally  promulgated  list  of  allowable 
adjustments  in  this  section.  Once  that 
determination  is  made,  no  further 
judgment  is  necessary.  Therefore,  no 
additional  Federal  public  notice  and 
comment  are  necessary  prior  to 
approval  of  the  adjusted  State  rule 
b^use  this  rulemaking  to  establish 
guidance  for  approval  of  State  programs 
under  section  112(1)  constitutes 
adequate  notice  and  opportunity  for 
public  comment  for  this  approval 
option.  For  these  reasons  there  can  be 
no  question  about  stringency  of  a  rule 
submitted  for  approval  imder  this 
section.  'Therefore,  to  the  extent  that 
there  are  specific  Federal  requirements 
for  individual  emission  points,  a  State 
rule  must  match  or  exceed  stringency  at 
each  regulated  emission  point.  If  a  State 
seeks  to  submit  a  rule  that  creates 
opportunities  for  shifting  emissions 
between  emission  points  within  the 
same  source  or  some  other  type  of 
averaging  scheme,  that  rule  must  be 
submitted  under  §63.93  in  order  that 
the  EPA  may  evaluate  the  stringency  of 
the  State  rule  compared  to  the 
corresponding  Federal  rule  in  detail. 

Public  Notice  and  Comment 

Several  commenters  felt  that 
approvals  granted  under  this  section 
should  be  subject  to  additional 
opportunity  for  Federal  public  notice 
and  comment  Another  commenter 
stated  that  for  approval  under  §  63.92,  a 
public  comment  period  at  the  Federal 
level  is  unnecessary  if  the  State  or  local 
program  is  already  subject  to  public 
participation  requirements  as  stringent 
as  the  Federal  process. 

This  section  was  specifically 
developed  to  provide  sources  and  States 
an  opportunity  to  use  a  streamlined 
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approval  process.  The  adjustment  list 
was  carefully  chosen  to  include  only 
adjustments  that  are  imequivocally  no 
less  stringent  and  has  been  subject  to 
public  comment  during  this  rulemaking 
imder  section  112(1).  The  Agency  has 
considered  the  public  comments 
regarding  the  stringency  of  the 
adjustments  and  generally  disagrees 
with  those  commenters  that  thought  the 
adjustments  could  under  certain 
circumstances  result  in  less  stringent 
requirements.  If  however,  a  State 
request  for  approval  vmder  §  63.92 
includes  an  adjustment  that  as  applied 
in  a  particular  circumstance  would  not 
be  unequivocally  no  less  stringent,  the 
EPA  will  disapprove  the  State’s  request 
The  State  would  be  hee  to  resubmit  its 
request  under  another  approval  option, 
such  as  §  63.93.  Therefore,  the  EPA 
believes  that  additional  notice  and 
comment  for  requests  under  §  63.92 
would  be  unnecessary  and  redundant 
and  that  this  rulemaking  constitutes 
adequate  notice  and  opportunity  for 
public  comment.  First  of  all,  each  State 
rule  for  which  a  state  seeks  approval 
must  have  undergone  rulemaking  at  the 
State  level  that  included  public 
participation  equivalent  to  that  required 
at  the  Federal  level.  The  regulated 
community  and  interested  public  would 
have  had  ample  opportunity  for 
comment  at  that  time.  Furthermore,  this 
rulemaking  for  part  63  has  provided 
additional  opportunity  for  comment  on 
the  list  of  adjustments  and  its 
application  to  State  rules.  Prior  to  the 
1990  Amendments,  delegation  to 
implement  and  enforce  unchanged 
section  112  standards  was  granted 
under  section  112(d),  which  did  not 
require  opportunity  for  public  notice 
and  comment  if  the  State  met  “adequate 
procedures”.  Those  “adequate 
procedures”  specifically  called  for  a 
demonstration  of  adequate  legal 
authority,  adequate  resources,  and 
expeditious  compliance.  Once  a  State 
successfully  completed  this 
demonstration,  the  authority  to 
implement  and  enforce  the  unchanged 
rules  was  granted. 

Under  the  1990  Amendments,  it  is 
possible  for  a  State  to  obtain  delegation 
to  implement  and  enforce  State  rules  or 
programs  that  may  differ  from  the 
Federal  requirements  by  submitting 
them  for  approval  imder  subpart  E.  The 
EPA  believes  that  certain  types  of 
changes  will  clearly  result  in  State  rules 
that  are  unequivocally  no  less  stringent 
than  the  relevant  Federal  rule.  Only  a 
limited  set  of  changes,  referred  to  under 
this  section  as  adjustments,  fall  under 
this  definition.  These  adjustments  were 
included  in  the  proposed  subpart  E  and 


public  comment  was  sought.  A  State 
rule  that  included  only  changes  from 
the  list  of  adjustments,  therefore,  can  be 
approved  without  additional  public 
notice  and  comment  since  the  public 
has  had  the  opportunity  throu^  the 
proposal  of  this  rule  to  comment  on 
each  of  the  submitted  changes.  As 
discussed  above,  by  streamlining  the 
procedures,  the  EPA  has  been  able  to 
reduce  the  normal  period  of  the  EPA 
approval  time  under  this  section  firom 
180  days  to  90  days  and  has  made  this 
change  in  §  63.92  in  response  to 
comments  received.  Finally,  the  EPA 
anticipates  that  approvals  under  §  63.92 
will  be  numerous,  routine,  and 
noncontroversial.  The  Administrator 
may  not  approve,  imder  §  63.92,  any 
State  program  or  rule  in  which  “any  one 
of  the  State  adjustments  to  the  Federal 
rule  is  in  any  way  ambiguous  with 
respect  to  the  stringency  of 
applicability,  the  stringency  of  the  level 
of  control,  or  the  stringency  of  the 
compliance  and  enforcement  measures 
for  any  affected  source  or  emission 
point.”  Section  63.92(a)(2).  If  a  State 
submittal  under  §  63.92  is  in  any  way 
ambiguous,  the  EPA  will  disapprove  the 
request.  The  State  may  then  resubmit 
the  request  under  §  63.93  and  the  EPA 
will  seek  public  comment  for  no  less 
than  30  days.  Section  63.93(a).  The  EPA 
believes  that  the  regulated  community 
and  the  interested  public  will  have  had 
sufficient  notice  and  opportunity  to 
comment  on  the  unambiguous, 
unequivocally  no  less  stringent 
adjustments  Usted  in  §  63.92(b)(3)  at  the 
State  level  and  through  this  rulemaking, 
and  that  additional  safeguards  are 
provided  by  the  provision  that  requires 
a  State  to  seek  approval  under  §  63.93 
for  nonroutine  (Ganges  to  the  Federal 
requirement. 

“Any  Other  Adjustments” 

Some  commenters  felt  that  the  EPA 
should  include  among  the  list  of 
adjustments  one  whi^  read,  “any  other 
adjustments  which  are  unequivocally  no 
less  stringent  and  which  have  been 
approved  by  the  Administrator  upon 
petition  by  the  State.” 

The  EPA  believes  that  additions  to  the 
list  of  adjustments  must  afford  an 
opportunity  for  Federal  public  notice 
and  comment.  This  would  generally 
amount  to  an  amendment  of  this 
regulation  and,  therefore,  such  a 
category  should  not  be  included  in  the 
listed  adjustments  under  §  63.92.  Note, 
however,  that  the  EPA  may  propose  new 
adjustments  specific  to  a  particular 
section  112  rule  at  the  time  that  the 
Federal  section  112  rule  is  proposed. 
(See  §  63.92(b)(3)(xiii).)  The  public  will 


have  opportunity  to  comment  on  such 
Federal  rules  when  they  are  proposed. 

Adjustment  for  Additional  Pollutants 

Several  commenters  felt  that  the  EPA 
should  include  an  adjustment  allowing 
for  the  regulation  of  pollutants  not 
among  those  listed  under  section  112(b). 

The  EPA  has  chosen  not  to  include 
such  an  adjustment  at  this  time.  This 
situation  may  be  difficult  for  the  many 
States  that  regulate  pollutants  not  on  the 
section  112(b)  list,  as  those  States  may 
not  incorporate  requirements  that  do  not 
relate  to  Federally  listed  pollutants  in 
the  Federally  enforceable  section  of  the 
part  70  permit  and  therefore  State-only 
requirements  for  additional  pollutants 
would  need  to  be  incorporated  in  a 
different  section  of  the  part  70  permit. 
See  §  70.6(b)(2).  Instead,  the  EPA 
encourages  States  with  data  that 
indicate  a  pollutant  should  be  Federally 
regulated  to  submit  a  petition  to  the 
EPA  to  include  such  pollutants  on  the 
section  112(b)  list. 

D.  Section  63.93 — Approval  of  State 
Authorities  That  Substitute  for  a  Section 
112  Rule 

This  is  the  second  of  three  approval 
options  under  this  suhpart.  Under  this 
option  States  are  given  the  widest 
possible  range  of  flexibility  in  seeking 
approval  of  authorities  that  differ 
significantly  from  an  otherwise 
applicable  Federal  rule.  The  EPA  will 
m^e  a  detailed  and  thorough 
evaluation  of  the  State’s  submittal  to 
ensure  that  it  meets  the  stringency  and 
other  requirements  of  this  section. 

Need  for  Emission  Point  Basis  Rather 
Than  “Affected  Source” 

One  commenter  felt  that  §  63.93 
should  be  deleted  from  the  rule,  because 
it  allows  stringency  to  be  compared  at 
an  “affected  source”  level  rather  than 
for  each  emission  point.  The  EPA 
disagrees  with  the  view  that  this  option 
should  be  deleted.  Under  §  63.93,  a 
detailed  demonstration  is  required  that 
will  ensure  that  any  approved  State 
alternative  will  achieve  an  equal  or 
greater  reduction  in  emissions.  This 
section  is  further  reinforced  by 
requirements  to  address  in  detail  the 
effects  of  alternative  enforcement  and 
compliance  methods.  The  final  rule 
continues  to  address  stringency  for 
§  63.93  on  a  source”  basis.  The  term 
“affected  source”  has,  however,  been 
deleted  from  §  63.90(a),  because  there 
does  not  appear  to  be  a  compelling  need 
to  define  the  term  in  both  subpart  E  and 
also  in  subpart  A  “General  Provisions” 
of  this  part.  The  final  rule  will,  as  a 
result,  rely  on  the  definition  in  subpart 
A  once  it  is  promulgated.  The  rule  was 
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proposed  (m  August  11, 1993  (58  FR 
42760). 

For  a  given  source  category,  the 
“affected  source"  definition  will  be 
specifically  defined  whra  the  section 
112  standi  is  promulgated  for  the 
category.  In  making  stringency 
comparisons  under  §  63.93,  the  reviewer 
should  therefore  consult  the  appropriate 
subpait  of  part  63  for  the  “affected 
source”  definition  for  Um  category  in 
question. 

Incorporation  of  Approved  Rules 

As  discussed  in  the  previous  section 
of  this  preamble,  several  commenters 
suggested  incorporation  of  an  approved 
rule  under  the  subpart  containing  the 
otherwise  applicable  Federal  rule.  The 
EPA  agrees  and  will  do  so  as 
appropriate. 

Form  of  the  Standard  for  Work  Practice, 
Design,  Operational  or  Equipment 
Standards 

For  approval  imder  §  63.93,  States  are 
required  to  provide  the  EPA  with  a 
detailed  demonstration  showing  that 
implementation  and  enforcement  of 
State  authorities  results  in  as  great  or 
greater  emission  reductions  (or  other 
appropriate  measures  in  the  case  of 
section  112(r))  for  each  affected  source 
as  the  implementation  and  enforcement 
of  the  otherwise  applicable  Federal  rule. 
In  contrast,  under  the  approval  option 
in  §63.94,  no  detailed  demonstration  is 
necessary  but  States  are  required  to 
express  permit  terms  and  conditions 
that  result  from  the  approved  State 
program  requirement  in  the  form  of  the 
Federal  standard. 

Numerous  commenters  expressed 
concern  about  inflexibility  that  the 
“form  of  the  standard"  requirement 
imposes.  Several  commenters  had 
specifically  suggested  the  addition  of  a 
provision  allowing  for  a  source  specific 
detailed  demonstration  of  stringency  in 
instances  where  the  “form  of  the 
standard”  requirement  severely  limited 
needed  flexiUlity.  To  address  the 
concerns  about  this  inflexibility,  the 
EPA  is  broadening  the  type  of  State 
authority  that  can  be  approved  under 
§  63.93  for  certain  types  of  standards 
and  under  certain  conditions. 

The  EPA  agrees  that  under  certain 
conditions,  requiring  States  to  write 
permit  conditions  in  the  form  of  the 
Federal  standard  could  be  unnecessarily 
inflexible.  Those  conditions  are  when 
the  following  circumstances  exist 
together:  (1)  The  EPA  writes  a  work 
practice,  equipment,  design  or 
operational  standard  (in  other  words, 
when  the  EPA  does  not  write  a  standard 
based  on  performance,  such  as  control 
efficiency  or  an  emission  rate)  and  (2) 


such  a  Federal  standard  does  not 
address  a  State  work  practice, 
equipment,  design  or  operational 
standard  as  either  meeting  or  failing  to 
meet  the  Federal  standard.  These 
conditions  will  generally  only  arise 
when  a  State  has  decided  to  require 
control  equipment  or  practices  which 
have  been  developed  since  the  EPA 
promulgated  the  relevant  standard.  In 
such  cases  the  State  standard  may  be  at 
least  as  stringent  as  the  previously 
promulgated  Federal  standard  but  can 
not  be  expressed  in  the  form  of  the 
Federal  standard.  The  flexibility 
otherwise  provided  in  §  63.94  here 
would  not  allow  the  State  standard  to  be 
the  basis  for  the  permit  in  these  cases 
since  the  State  standard  would  not  be 
able  to  be  expressed  in  the  form  of  the 
Federal  standard. 

In  this  rule  as  proposed,  States  would 
have  had  the  opportunity  to  solve  this 
problem  by  codifying  their  standard  in 
a  source  category-specific  rule  through  a 
State  rulemakii^  and  then  seeking 
approval  of  that  rule  under  §  63.93. 

Since  many  States  regulate  hazardous 
air  pollutants  through  authorities  which 
do  not  include  source-category-specific 
rules,  pursuit  of  approval  xmder  these 
circumstances  would  require  a 
significant  employment  of  resources  for 
largely  administrative  purposes  so  that 
the  State  standard  could  be  expressed  as 
a  source-category  specific  State  rule  for 
which  the  ^ate  could  seek  approval 

To  address  this  difficulty,  the  EPA  has 
revised  §  63.93  to  allow  for  slightly 
broader  applicability  of  this  section. 
Under  the  narrow  circumstances 
discussed  above,  tbe  EPA  is  not 
requiring  the  submission  of  a  source- 
category-specific  rule  for  approval 
under  this  section.  Instead  the  EPA  is 
willii^  to  review  and  to  consider  for 
approval  a  specific  application  of 
broader  State  authorities  imder  certain 
conditions  as  explained  here.  As  at 
proposaL  the  EPA  vrill  only  grant 
approval  under  this  section  in  lieu  of  a 
single  specific  serricm  112  rule  that 
specifies  work  practice  or  similar 
requirements.  Approval  of  a  specific 
application  of  bro^  State  authorities 
will  only  be  given  to  a  State  with  a 
program  already  approved  under  §  63.94 
to  regulate  the  applicable  source 
category,  only  for  a  source  category  that 
is  not  ((Morally  regulated  by  a 
performance  based  standard  and  only 
where  the  Federal  standard  has  not 
addressed  the  State’s  particular 
approach  to  controlling  emissions.  In 
this  case,  a  State  need  not  submit  a  rule 
specifically  and  exclusively  addressing 
the  requirements  of  the  Federal  rule. 
Instead  a  State  may  submit  for  approval 
legally  enforceable  broader  authorities 


which  allow  it  to  regulate  the  source 
category  in  question,  identifying  the 
sources  in  that  source  category,  and 
specifying  proposed  section  112  permit 
terms  and  conditions  (such  as  the 
controls  that  are  required  by  application 
of  those  authorities)  and  the  au^orities 
which  will  assure  adequate  compliance 
and  enforcement  according  to  the 
provisitms  of, this  subpart  and  part  70. 

If  the  EPA  approves  a  State’s  request  in 
sudi  a  case,  only  the  specific 
application  of  the  State  authorities  to  a 
single  source  category  as  approved  will 
be  Federally  enforceable  terms  and 
conditions.  If  a  State  later  revises  its 
authorities  to  require  different  controls 
or  compliance  and  enforcement 
measures,  those  changed  requirements  - 
will  not  be  federally  enforceable  unless 
the  State  submits  documentation  or  a 
request  under  §  63.91(c)  regarding 
revisions  of  State  authorities.  The 
source  will  remain  subject  to  the 
approved  requirements  incorporated  in 
its  part  70  pennit  according  to  the 
provisions  of  part  70  unless  the  EPA 
disapproves  the  revision  or  otherwise 
finds  that  the  authorities  are  inadequate 
and  initiates  withdrawal  proceedings. 
The  EPA  has  included  in  §  63.93  the 
types  of  “authorities”  needed  for 
approval.  Authorities  submitted  under 
that  section  must  meet  the  criteria  of 
section  112(1K5)(A),  that  is  the 
authorities  must  be  adequate  to  assure 
compliance  by  all  sources  subject  to  the 
request  for  approval  with  each 
applicable  Federal  standard,  regulation 
or  requirement.  A  threshold 
requirement  for  approvability  is  that 
State  authorities  must  be  legally 
enforceable  by  the  State  under  State 
law.  Such  legally  enforceable  authorities 
may  be  statutes,  rules,  regulations,  or 
other  instruments  that  impose  legally 
enforceable  requirements. 

For  example,  a  State  might  have  a 
single  regulation  that  assesses  risk  at 
facilities  that  emit  hazardous  air 
pollutants  and  based  on  estimates  of 
risk,  requires  specific  emission  rates  or 
specific  controls  at  particular  facilities 
which  might  differ  from  facility  to 
facility.  T^  State’s  regulation  might 
apply  to  a  wide  range  of  source 
categories  in  the  State.  If  such  a  State 
initially  received  approval  under  §  63.94 
for  a  State  program  that  included  a 
source  catc^gory  which  was  later 
regulated  und^  a  Federal  equipment 
standard,  approval  under  §  63.94  might 
provide  very  little  flexibility  to  the  State 
to  require  differmt  types  of  equipment 
in  lieu  of  equipment  specified  by  the 
otherwise  applicable  Federal 
requirements.  'This  might  be  especially 
problematic  when  a  State  sought  to 
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require  iimovative  controls  not 
evaluated  at  the  time  of  Federal 
standard  promulgation  because  they 
were  not  yet  developed.  If  a  State  can 
demonstrate  to  EPA,  via  the  process 
described  in  §  63.93  that  such  controls 
resulted  in  emission  reductions  for  all 
sources  in  the  source  category  as  great 
or  greater  than  the  emissions  reductions 
the  Federal  standard  would  achieve,  the 
EPA  is  willing  to  consider  a  request  to 
approve  the  State  authorities  requiring 
such  controls  as  Federally  enforceable 
in  lieu  of  the  otherwise  applicable 
Federal  standard.  Resulting  terms  and 
conditions  would  be  incorporated  in  a 
part  70  permit.  This  would  be  an 
approvd  of  a  sp>ecihc  application  of 
broad  State  auUiorities  under  the  narrow 
circumstances  described. 

Thus,  as  described  above,  provisions 
for  approval  imder  §  63.93  has  been 
revised  to  allow  a  State  to  request 
approval  of  a  limited  application  of  its 
general  air  toxics  regulatory  authority  as 
that  authority  applies  to  a  single  source 
category.  To  do  so,  the  State  would  need 
to  meet  the  requirements  of  this  section 
which  call  for,  among  other  things,  a 
detailed  analysis  of  emission  reductions 
that  would  result  from  both  the  Federal 
and  State  scenarios.  Only  the  terms  and 
conditions  to  be  incorporated  in  the 
source’s  part  70  permit,  as  approved 
under  this  subpart  for  the  single 
application  of  authorities  for  the  single 
source  category  for  which  the  request 
was  submitted,  would  be  federally 
enforceable. 

Stringency  Criterion  for  Accidental 
Release  Prevention  Programs 

In  terms  of  the  ARP  program,  one 
comment  indicated  that  States  should 
not  be  allowed  to  submit  ARP  programs 
under  §  63.93  because  approval  is 
unnecessary.  Rather,  the  Federal  and 
current  State  programs  could  be  easily 
meshed  together  and  the  most  stringent 
requirements  of  each  be  included,  "nie 
commenter  also  pointed  out  that  the 
criteria  for  approval  of  equivalent  State 
programs  are  primarily  based  on  the 
ability  of  the  State  program  to  achieve 
equivalent  or  better  emission  reductions 
€md  that  this  criterion  makes  little  sense 
in  the  context  of  accidental  releases. 

The  Agency  disagrees  that  States  do 
not  now,  or  will  not  in  the  future,  need 
the  flexibility  of  submitting  ARP 
programs  for  approval  which  differ  from 
the  Federal  requirements.  However, 

EPA  recognizes  that  the  criteria  in  the 
proposed  rulemaking  may  not  have  been 
su^ciently  broad  to  include  all  the 
requirements  under  the  section  112(r) 
program.  Thus,  the  Agency  has  added 
additional  approval  criteria  to  §  63.93 
which  are  specific  to  the  ARP  program. 


E.  Section  63.94 — Approval  of  a  State 
Program  That  Substitutes  for  Section 
112  Emission  Standards 

This  is  the  third  of  the  three  approval 
options.  It  allows  for  a  one-time 
approval  of  a  legally  binding 
commitment  adopted  through  under 
State  law  to  adequately  regulate  sources 
subject  to  hazardous  air  pollutant 
section  112  emission  stemdards  as 
specified  under  §  63.94(b)(2).  This 
section  applies  only  to  sources  for 
which  part  70  permits  will  be  issued  by 
the  State  and  which  are  subject  to 
section  112  requirements  expressed  as 
terms  and  conditions  of  the  part  70 
permit.  Part  70  permit  requirements 
must  be  written  in  the  form  of  the 
Federal  standard  which  would  be 
otherwise  applicable  to  the  source.  This 
section  may  be  used  to  approve 
standards  corresponding  to  Federal 
section  112  (d),  (f),  or  (h)  standards  only 
and  can  not  be  used  to  approve 
infrastructure  rules  such  as  those 
developed  under  sections  112(g), 

112(i)(5)  or  112(r). 

Infrastructure  Rules 

Some  commenters  felt  that  the  EPA 
could  approve  under  this  section 
requests  for  approval  of  infrastructure 
rules.  As  mentioned  above,  stringency 
requirements  for  approval  under  this 
section  require  that  permit  terms  and 
conditions  resulting  from  approval  be 
expressed  in  the  form  of  the  Federal 
standard.  Infrastructure  rules  may 
include  requirements  that  can  not  be 
simply  compared  for  stringency  through 
a  test  of  emission  rates  or  control 
efficiencies. 

In  fact,  some  infrastructure  rules 
provide  guidelines  for  case-by-case 
determinations  on  controls  where  no 
simple  stringency  comparison  can  be 
made  but  raffier  the  determinations 
must  meet  criteria  specified  in  the 
applicable  section  112  provisions.  For 
these  reasons.  State  infrastructure  rules 
can  only  be  approved  under  subpart  E 
when  they  'eiffier  adjust  the  Federal  rule 
per  §  63.92  or  the  State  submits  a 
detailed  demonstration  of  stringency 
according  to  the  provisions  of  §  63.93. 

Stringency  Comparison 

As  in  the  previous  section, 
commenters  questioned  whether  the 
basis  for  stringency  comparisons  should 
be  at  the  source  or  emission  point  level. 
Approvals  under  this  section  require 
States  to  write  permits  in  the  form  of  the 
Federal  standa^.  If  the  Federal  standard 
requires  for  example,  specific  controls 
or  emission  rates  from  specific  emission 
points,  that  form  must  be  maintained  in 
permits  resulting  from  an  approval 


under  this  section.  If,  on  the  other  hand, 
a  Federal  standard  has  no  requirements 
that  apply  at  the  emission  point  level, 
but  instead  stringency  is  measured  at  a 
more  broadly  defined  source  level,  a 
State  could  choose  to  express  terms  and 
conditions  at  the  source  level  also,  as 
long  as  those  terms  and  conditions  were 
no  less  stringent  than  the  Federal 
requirements  and  were  expressed  in  the 
Federal  form.  This  allows  States  to 
express  terms  and  conditions  with  the 
same  degree  of  flexibility  that  is  allowed 
by  the  Federal  standard. 

Part  70 — Approval  Prior  to  Section 
112(1)  approval 

As  discussed  earlier,  commenters 
expressed  preferences  both  for  and 
against  the  requirement  of  part  70 
program  approval  prior  to  a  State 
receiving  approval  under  this  subpart. 
The  primary  Federal  determination  of 
stringency  under  this  approval  option 
occurs  through  EPA  review  of  a  part  70 
permit  with  terms  and  conditions 
expressed  in  the  form  of  the  Federal 
standard.  The  EPA  therefore  finds  that 
it  is  necessary  for  a  State  to  be 
implementing  an  approved  part  70 
program  before  it  would  approve  a 
request  under  this  section  for  different 
but  equally  efiective  State  programs. 
More  specifically,  approval  under  this 
section  for  this  purpose  would  only 
apply  to  those  sovut:es  for  which  the 
State  is  the  part  70  permitting  authority. 
This  addresses  any  potential 
applicability  issues  that  might  arise 
from  a  partial  or  interim  approval  under 
part  70. 

State  Enforceability 

Two  commenters  noted  that  States 
with  existing  hazardous  air  pollutant 
programs,  which  can  include  State 
statutes,  regulations,  or  other 
requirements  that  limit  the  emissions  of 
hazardous  air  pollutants  from  affected 
sources  and  that  may  be  structurally 
dissimilar  from  section  112  regulations 
(e.g.  risk-based  standards)  should  be 
allowed  the  option  to  operate 
independently  of  and  in  addition  to  the 
Federal  MACT  standards  and  programs 
while  at  the  same  time  maintaining 
Federal  applicable  requirements  in  part 
70  operating  permits.  These  State 
standards  would  be  State  enforceable 
only. 

EFA  agrees  with  this  comment. 
Nothing  in  today’s  rule  precludes  a 
State  from  operating  existing  programs 
that  may  differ  from  federal  section  112 
emission  standards  and  requirements  as 
long  as  they  are  enforceable  as  State- 
only  requirements.  Such  State-only 
requirements  may  be  incorporated  in  a 
part  70  permit  under  §  70.6(b)(2).  In 
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addition,  as  discussed  previously, 
sectkui  116  of  the  Act  preserves  the 
right  of  States  to  adopt  and  enforce 
standards  or  limitaticHis  as  l(mg  eis  they 
are  no  less  stringent  than  Federal 
section  112  standards  at  limitations. 

F.  Section  63.95 — Additional  Approval 
Criteria  for  a  State  Rule  That  Adjusts  or 
Substitutes  for  the  Federal  Accidental 
Release  Prevention  Program 

Section  63.95  contains  specific 
approval  criteria  for  the  approval  of 
State  programs  whkdi  adjust  or 
substitute  for  the  Federal  accidental 
release  prevention  program. 

Section  112{r)  Registration  of  Facilities 
Under  Section  112(1) 

One  comment  disputed  whether  the 
proposed  rule  properly  addressed  the 
provision  of  section  112(1K2)  which 
directed  the  EPA  to  draft  guidance 
under  this  section  which  “provides  for” 
the  registration  of  facilities  producing, 
processing,  handling,  or  storing  over  a 
threshold  quantity  of  a  substance  listed 
under  section  112(r).  The  conunent 
stated  that  §  63.95  lacked  sufficient 
specificity  to  fulfill  the  guidance 
required  by  the  statute.  The  commenter 
suggested  specific  components  of  a 
registration  program,  including 
standards  for  outreach,  verification  of 
coverage  through  database 
crosschecking,  and  the  specific  contents 
of  a  registration  form.  The  commenter 
suggested  that  by  using  the  phrase 
“provide  for”  in  the  requirement  to 
promulgate  guidance.  Congress  did  not 
intend  for  the  EPA  to  delay  informing 
afliected  parties  of  the  minimum 
requirements  of  an  acceptable  prt^ram. 
The  EPA  generally  disagrees  with  the 
comment  that  the  EPA  has  failed  to 
provide  sufficient  ^idance  to  States  as 
required  by  section  112(1)(2).  However 
the  EPA  notes  that  it  has  made  some 
modifications  to  the  provisions  of 
§§  63.93  and  63.95  to  clarify  the 
regulatory  provisions.  Furthermore,  the 
EPA  believes  that  the  publication  of  the 
proposed  rule  implementing  section 
112(r)(7)(B)  provides  additional 
guidance  to  States  concerning  the 
specific  minimum  contents  of 
registration.  Together,  these  actions 
provide  not  only  for  the  guidance 
required  by  statute  but  also  provide 
much  of  the  supplementary  specifics 
suggested  by  the  commenter. 

Today’s  ride  requires  a  State  agency 
seeking  delegation  of  the  Accidental 
Release  Prevention  Program  to  include 
procedures  for  registering  stationary 
sources  covered  by  the  section  112(r) 
rules  in  a  manner  consistent  with  the 
registration  requirements  under  those 
rules.  Section  63.95(bK2).  In  addition,  to 


make  clear  that  a  State  must  include  a 
procedure  for  registration  in  its 
application  for  delegation  of  the 
Accidental  Release  Prevention  Program, 

§  63.95  requires  a  State  to  demonstrate 
authority  and  resources  to  enforce  all 
core  release  prevention  requirements. 
Furthermore,  the  rule  requires  a  State  to 
describe  its  outreach  program. 

The  Agency  has  m^ified  §  63.95  to 
clarify  t^t  a  State  seeking  delegation  of 
the  Accidental  Release  Prevention 
Program  must  identify  the  State  entity 
with  which  a  source  must  register. 
Identifying  the  entity  receiving  the 
registration  is  a  necessary  aspect  of 
describing  the  {MtX3edures  by  which  a 
State  would  register  subject  sources. 

The  Agency  has  determined  that  no 
speciffo  stamlards  for  outreach  or 
database  crossdiecking  are  appropriate 
because  such  activities  are  extremely 
State  specific.  Certain  States  may 
maintain  computerized  Emergency 
Planning  and  Commxmity  Right-to-know 
Act  Tier  2  databases  while  others  may 
be  able  to  rely  on  Standard  Industry 
Classification  (SK])  codes,  property  tax 
filings,  and  other  information  for 
outrrach  purposes  and  for  determining 
whether  all  covered  sources  are 
registered.  However,  a  description  of 
such  outreach  and  oversight  activities 
would  be  relevant  in  consideration  of 
the  adequacy  of  program  resources. 

The  Agency  set  out  proposed  specific 
requirem«its  for  registration  of  risk 
management  plans  in  the  proposed  rule 
implementing  section  112(r)(7)(B) 
(proposed  §68.12).  The  proposed 
section  112(r)(7)(B)  rule,  if  adopted, 
would  require  a  stationary  sovuce  that 
has  over  a  threshold  quantity  of  a 
substance  listed  pursuemt  to  section 
112(r)(3)  to  register  with  the 
Administrator  within  three  years  of  the 
final  rule’s  publication.  The  registration 
would  contain  identifying  information 
about  the  source  (name,  street  and 
mailing  addresses,  telephone  number, 
contact  persons,  Dun  and  Bradstreet 
number,  applicable  SIC  codes),  data  on 
listed  substances  present  in  above- 
threshold  quantities,  and  a  certification 
by  the  owner  or  operator  concerning  the 
accuracy  of  the  information  submitted 
and  the  submission  of  risk  management 
plans  to  appropriate  local.  State  and 
Federal  authorities.  Such  data  would 
need  to  be  updated  when  it  is  no  longer 
accurate.  The  proposed  section 
112(rK7XB)  rule  does  not  propose  to 
require  additional  information 
concerning  the  plant’s  safety  programs 
and  surrounding  populations  be<^use 
such  data  would  M  difficult  to 
standardize  for  data  management 
purposes.  Furthermore,  such 
information  does  not  need  to  be 


included  in  the  registration  for  right-to- 
know  purposes  beirause  such 
information  already  would  be  available 
to  the  public  in  the  risk  management 
plans  filed  locally,  with  the  State,  and 
with  the  Chemical  Safety  and  Hazards 
Investigation  Board.  Comments 
concerning  the  contents  of  registration 
submittal  should  be  directed  to  the 
rulemaking  dodeet  for  the  section 
112(r)(7)(B)  proposed  rule. 

The  Agency  believes  that  today’s  rule 
and  the  discussion  herein  fulfills  its 
duty  to  promulgate  guidance  that 
provides  for  registration  of  faciUties  that 
have  more  than  a  threshold  of  a  section 
112(r)  regulated  substance.  'The  rule 
promulgated  today  unambiguously 
requires  a  State  seeking  delegation  of  a 
section  112(r)  program  to  have  an 
elemmt  providing  for  facility 
registration,  which  is  consistent  with 
the  1989  Senate  Environment  and 
Public  Works  Committee  report 
explaining  the  guidance  requirement. 

See  S.  Rep.  1630  at  193.  The  Agency 
interprets  the  requirement  to  provide 
guidance  for  registration  of  covered 
facilities  to  mean  that  the  Agency  must 
make  clear  that  a  State  seeking  a 
delegation  of  the  section  112(r)  program 
must  have  a  registration  element  in  its 
program. 

The  Agency  does  not  believe  that 
today’s  nde  must  detail  the  substantive 
data  requirements  for  registration 
because  such  detail  would  be 
inconsistent  with  the  structure  of 
section  112(1)  and  section  112(r).  Under 
section  112(r)(7)(B),  all  stationeuy 
sources  that  have  over  a  threshold 
quantity  of  a  s^fostance  regulated  under 
section  112(r)  must  prepare  a  risk 
management  plan.  Sources  that  prepare^ 
risk  management  plans  must  register 
such  plans  with  t^  Administrator. 
Section  112{rK7)(BMiii).  The  Agency 
interprets  the  registration  of  facilities 
mentioned  in  section  112(1)(2)  to  be  the 
same  registration  as  the  registration  of 
stationary  sources  required  under 
section  112(r).  Facilities  described  in 
section  112(l)(2)  would  not  have  a 
threshold  quantity  or  more  of  a 
chemical  unless  the  quantity  would  also 
trigger  registration  under  section  112(r). 
To  interpret  section  112(1)  to.  require  a 
different  registration  than  section  112(r) 
would  require  ^ates  opting  to  develop 
a  delegated  Accidental  Release 
Prevention  Program  to  run  two 
redundant  registration  programs. 

Section  112(1)  provides  a  means  to 
delegate  the  section  112(r)  registration 
requirement  as  part  of  a  delegation  of 
the  Accidental  Release  Prevention 
Program.  No  commenter  has  suggested 
otherwise. 
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The  statute  provides  the  Agency  with 
a  different  and  more  lengthy  time  frame 
to  develop  the  section  112(r)  registration 
requirements  than  it  provides  for  the 
development  of  “guidance  *  *  *  useful 
to  the  States  in  developing  programs  for 
submittal.”  Section  112(i)(2).  It  would 
be  a  strained  reading  of  the  section 
112(1)  guidance  requirement  to  say  that 
the  Agency  must  detail  the  specific 
registration  requirements  for  State 
programs  that  elect  to  seek  delegation  of 
the  Accidental  Release  Prevention 
Program  prior  to  the  Agency  developing 
the  actual  registration  rrauirement. 

The  Agency  has  provided  useful 
guidance  to  the  States  concerning  the 
registration  requirement  by 
promulgating  this  rule,  discussing 
registration  in  today’s  preamble,  and 
responding  to  this  comment.  The  rule 
outlines  the  minimiun  content  of  a  State 
delegation  submittal  and  explicitly 
provides  that  such  submittal  must 
include  a  description  of  the  State’s 
registration  process.  Such  description 
must  include  an  identification  of  the 
State  entity  with  which  parties  must 
register.  Furthermore,  as  noted  above, 
the  Agency  has  discussed  its  most 
current  view  of  the  specific  details  of 
what  registration  will  entail.  Section 
112(1)  does  not  require  the  Agency  to 
provide  the  specific  elements  of  what 
information  is  necessary  for  facility 
registration.  The  1990  Amendments 
leave  the  development  of  the  specific 
elements  of  registration  to  a  future 
section  112(r)(7)  rulemaking. 

Section  112(r)  Authorities 

One  commenter  indicated  that  States 
should  be  required  to  obtain  the 
authorities  for  the  general  duty  and 
emergency  order  authority  provisions 
found  in  section  112(r)(l)  and  (9) 
respectively,  because  State  agencies  will 
often  receive  citizen  complaints  about 
hazards  and  will  have  more  of  the 
expertise  necessary  to  use  such 
authorities  properly  than  the  EPA’s 
regional  personnel.  The  Agency 
believes,  however,  that  States  should  be 
given  the  option  to  have  authorities 
beyond  the  core  elements  necessary  to 
administer  the  program.  While  the 
general  duty  and  emergency  order 
authority  provisions  could  enhance  the 
State  program  by  providing  them  with 
additional  compliance  and  enforcement 
tools,  they  are  not  essential  elements 
which  would  be  required  to  maintain  a 
functioning  ARP  program  at  the  State 
level. 

Further,  many  States  already  have 
emergency  order  authorities  imder  other 
environmental  statutes  and  may  not  find 
section  112(r)(9)  critical  to  the 
administration  of  their  program.  In 


terms  of  the  general  duty  provisions, 
some  States  are  prohibited  firom  having 
general  duty  auAorities. 

Section  112(r)  Enforcement 
Authorities 

One  commenter  indicated  that  the 
EPA  should  specifically  advise  States 
that  they  must  have  the  authority  to 
impK>se  the  penalties  required  under  the 
1990  Amendments  for  violators  of 
section  112(r).  The  proposed  rulemaking 
contained  specific  language  which 
indicates  that  the  State  submission 
would  need  to  contain  a  demonstration 
of  the  State’s  authority  to  enforce  all 
accidental  release  prevention 
requirements  including  a  risk 
management  plan  auditing  strategy  that 
is  consistent  with  the  proposed  section 
112(r)(7)  rule  and  this  language  has  been 
retained  in  the  final  rule.  Section 
63.95(b)(3). 

Interface  Between  Section  112(r)  and 
Part  70 

One  commenter  suggested  that  the 
Agency  should  require  States  to 
establish  appropriate  interagency 
agreements  which  would  promote  the 
exchange  of  information  between  the 
administering  agency  and  the  permitting 
agency  if  they  are  different.  The  Agency 
agrees  that  information  flow  is  critical  if 
the  implementing  State  agency  is  not 
the  permitting  agency.  This  is 
particularly  important  since  section 
112(r)  requires  the  development, 
submittal,  and  implementation  of  a  risk 
management  plan  which  must  be 
addressed  in  a  part  70  permit  for  subject 
sources.  Consequently,  the  Agency  has 
added  language  to  §  63.95  which 
requires  a  description  of  any 
coordination  mechanisms  the 
implementing  agency  will  use  with  the 
air  permitting  program,  provided  it  is 
not  the  implementing  agency. 

G.  Section  63.96 — Review  and 
Withdrawal  of  Approval 

This  section  discusses  terms  for  the 
EPA  review  of  the  implementation  and 
enforcement  of  approved  State  rules  and 
programs  and  describes  the  process  and 
criteria  for  EPA  withdrawal  of  a  State 
approval. 

Source  Uncertainty  About  Withdrawals 

Numerous  commenters  expressed 
concern  over  the  uncertainty  that 
sources  might  face  when  approval  of  a 
rule  or  program  to  which  they  are 
subject  is  withdrawn. 

Generally,  there  are  three  reasons 
upon  which  the  Administrator  might 
base  a  withdrawal.  The  State  might  lack 
adequate  authority  or  resources,  the 
State  might  not  be  implementing  or 


enforcing  the  rule  or  program 
adequately,  or  the  rule  or  program  might 
be  found  to  be  less  stringent  than  the 
otherwise  applicable  Federal  rule  or 
program,  perhaps,  for  example,  as  a 
result  of  ^A  review  sometime  after 
approval. 

If  the  Administrator  withdraws  a 
program  for  the  third  of  these  three 
reasons,  sources’  permits  will  need  to  be 
reopened  according  to  the  provisions  of 
part  70  and  the  underlying  Federal 
standard  will  become  the  applicable 
Federally  enforceable  requirement  again 
on  the  date  set  forth  by  the 
Administrator  in  a  compliance  schedule 
published  concurrently  with  the 
withdrawal. 

This  withdrawal  and  permit 
reopening  would  be  due  to  the  fact  that 
the  rule  or  program  was  found  to  be  less 
stringent  than  the  Federal  standard  and 
is,  therefore,  no  longer  appropriate  as  a 
substitute  for  the  Federal  standard  in 
the  part  70  permit.  In  this  case,  the 
permits  of  sources  subject  to  the 
requirement  will  be  reopened  according 
to  procedures  specified  in  §  70.7(0 
because  the  withdrawal  amounts  to  a 
finding  by  the  EPA  that  the  permit  no 
longer  assures  compliance  with  the 
applicable  requirement  consistent  with 
§  7O.7(0(iv).  The  withdrawal  also  results 
in  additional  requirements  becoming 
applicable  to  the  source,  which  triggers 
a  reopening  under  §  70.7(0(l)(i). 

Sources  would  be  required  to  come  into 
compliance  by  the  date  specified  in  the 
Federal  Register  withdravral  notice 
regardless  of  whether  or  not  the  permit 
has  been  reopened.  Since  the  Federal 
standard  is  considered  a  new 
requirement,  the  permit  shield  in 
§  70.6(0  would  not  apply.  When  only 
the  first  or  second  reasons  are  cited  by 
the  Administrator,  and  the  stringency  of 
the  State  standard  is  not  in  question, 
reopening  of  part  70  permits  will  not  be 
required  for  sources  affected  by 
withdrawal  of  an  approval  under  §  63.92 
or  §  63.94.  Any  source  that  is  in 
compliance  with  permit  conditions 
established  under  such  approvals  will 
also  be  in  compliance  with  the 
underlying  Federal  standard  upon 
withdrawal,  because  a  source  in 
compliance  with  a  no  less  stringent 
State  standard  that  is  in  the  same  form 
as  the  Federal  standard  is  also  in 
compliance  with  the  Federal  standard. 
Approved  State  standards  under  §  63.92 
and  permit  terms  and  conditions 
resulting  ft'om  an  approved  State 
program  under  §  63.94  are  necessarily  in 
the  same  form  as  the  otherwise 
applicable  Federal  standard. 

The  situation  is  different  for 
approvals  under  §63.93,  in  particular 
for  work  practice,  design,  operational  or 
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equipment  standards  because  such 
approved  State  standards  would 
commonly  not  be  in  the  same  form  as 
the  otherwise  applicable  Federal 
standard.  To  assure  sources  of  greater 
certainty,  EPA  has  revised  §  63.96  to 
provide  that  permits  need  not  be 
reopened  if  the  Administrator  finds  at 
the  time  of  withdrawal  that  the 
approved  State  rule  is  still  demonstrated 
to  be  no  less  stringent  than  the 
otherwise  applicable  Federal  standard. 
Section  63.96(b)(5).  In  such  cases  the 
Administrator  will  approve  as 
equivalent  according  to  the  provisions 
of  the  appropriate  subpart  of  part  63  the 
equipment,  design,  work  practice  or 
operational  standard,  emission 
limitation,  or  other  requirement  upon 
which  the  original  approval  was  based. 
This  is  in  accordance  with  the 
provisions  of  section  112(h)(3)  for 
alternative  standards.  Such  an 
equivalence  determination  was 
proposed  in  §  63.6(g)  of  subpart  A  of 
this  part  (58  FR  42760  August  11. 1993). 

To  further  increase  certainty  for 
sources  afiected  by  a  withdrawal,  the 
EPA  will  publish  an  expeditious 
schedule  for  compliance  by  sources  for 
both  involuntary  and  voluntary 
withdrawals.  Included  in  this  schedule 
are  interim  emission  limits,  as 
appropriate,  to  limit  emissions  for  the 
time  period  between  withdrawal  and 
the  deadline  for  the  source  coming  into 
compliance  with  the  Federal  standard. 
Sources  must  be  operated  in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
emissions  at  all  times  during  this 
transition  period.  The  schedule  will  be 
published  in  the  Federal  Register  notice 
withdrawing  the  approval. 

Audits 

One  commenter  noted  that  the  EPA.. 
should  commit  to  audits,  at  least  every 
3  years,  of  programs  which  implement 
any  averaging  allowed  in  approved 
rules.  Today’s  rule  provides  that  the 
EPA  "may  at  any  time  *  *  *  review  the 
adequacy  of  implementation  and 
enforcement  of  an  approved  rule  or 
program  *  *  The  EPA  believes  that 
today's  rule  provides  the  appropriate 
degree  of  flexibility  in  performing 
periodic  reviews  and  allowing  the  EPA 
to  determine  on  a  case-by-case  basis  the 
frequency  of  those  reviews. 

One  commenter  asked  the  EPA  to 
consider  employing  an  auditing 
program  instead  of  individual  permit 
reviews.  As  allowed  under  §  63.96(a). 
the  EPA  intends  to  establish  a  program 
for  a  review  of  approved  rules  and 
programs  and  the  audit  of  permits  that 
result  from  such  approvals.  Such  a 
program,  however,  can  not  replace  the 


EPA’s  authority  to  review  and 
potentially  veto  any  rule  or  program 
approved  under  subpart  E  if  and  when 
the  EPA  finds  such  review  to  be 
necessary.  In  addition.  §  70.10  provides 
additional  protection  through  Federal 
oversight  of  State  part  70  programs. 

H.  Other  Comments 
Potential  To  Emit 

The  May  19, 1993  proposal,  requested 
comment  on  the  potential  to  emit 
definition  and  how  it  related  to 
submittals  under  section  112(1).  The 
potential  to  emit  issue,  including 
concerns  raised  by  comments  to  the 
subpart  E  proposal  on  this  issue  will  not 
be  addressed  here  but  rather  will  be 
addressed  in  a  later  rulemaking.  The 
issue  was  also  discussed  in  the  proposal 
for  the  General  Provisions  under  subpart 
A  of  this  part  (58  FR  42760,  proposed 
August  11, 1993).  Since  the  potential  to 
emit  issue  is  currently  under  discussion, 
the  EPA  is  deferring  discussion  of  that 
issue  at  this  time  in  this  preamble. 

Alternative  Equipment  Under  Section 
112(h)(3) 

One  commenter  noted  that  the  form  of 
the  standard  limitation  on  State 
authority  imposed  by  §  63.94 
diminishes  the  flexibility  in 
encouraging  alternative  technologies. 
The  commenter  believes  that  this 
approach  is  inconsistent  with  the 
fundamental  policy  goals  of  the  CAA. 
including  the  goal  of  pollution 
prevention.  The  commenter  feels  that 
State  programs  should  be  allowed  by  the 
proposed  rule  to  approve  alternative 
technologies,  particularly  for  equipment 
standards  consistent  with  section 
112(h)(3)  of  the  Act. 

S^tion  112(h)  of  the  Act  allows  the 
EPA  to  promulgate  equipment 
standards,  in  cases  where  an  emission 
limitation  is  not  feasible.  An  example  of 
this  type  of  equipment  standard  is  the 
standard  recently  promulgated  for 
perchloroethylene  dry  cleaning  facilities 
(58  FR  49354,  September  22, 1993). 
Under  section  112(h)(3)  of  the  Act, 
sources  may  request  permission  from 
the  EPA  for  use  of  an  alternative  means 
of  control.  Procedures  for  review  of 
these  requests  by  the  EPA  have  been 
proposed  in  §  63.6(g)  of  subpart  A  of 
this  part  (58  FR  42760  August  11, 1993). 

The  EPA  wishes  to  clarify  in  this 
rulemaking,  the  process  for  making 
these  section  112(h)(3)  equivalency 
determinations  for  a  State  that  has  an 
approved  program  under  §  63.94,  or  for 
a  State  that  believes  a  given  technology 
would  satisfy  the  requirements  of 
§  63.93.  In  the  final  rule  for 
perchloroethylene  dry  cleaners.(58  FR 


49354,  49371,  September  22, 1993),  the 
EPA  indicated  tliat  "Section  112(1)  of 
the  Act  would  allow  a  State  to  request 
approval  of  a  State’s  program  that 
permits  a  source  to  seek  permission  to 
use  an  alternative  means  of  emission 
limitation  imder  section  112(h)(3), 
provided  that  the  State  demonstrated 
that  its  program  would  be  no  less 
stringent  and  that  certain  conditions 
were  met.” 

The  EPA  is  here  in  this  discussion 
further  clarifying  the  procedures  by 
which  a  State  may  seek  and  obtain 
approval  of  such  a  program  under 
section  112(1). 

It  is  unlikely  that,  for  an  equipment 
standard  promulgated  in  accordance 
with  section  112(h)  of  the  Act,  there 
would  be  an  alternative  means  of 
control  that  could  satisfy  the  §  63.94 
requirement  that  the  program  express 
the  limitation  in  the  same  "form  as  the 
Federal  standard.”  Accordingly,  §  63.94 
approval  by  itself  would  likely  not  be 
su^cient  to  provide  for  section 
112(h)(3)  equivalency  determinations. 
There  are.  however,  two  other  avenues 
for  an  equivalency  finding  that  are 
provided  in  today’s  rule. 

First,  as  described  above  (preamble 
section  IV),  §63.93  has  been  modified  to 
provide  a  means  for  approval  of  work 
practice,  equipment,  or  similar 
standards  that  do  not  require  the  State 
to  submit  a  category-specific  rule.  In 
order  to  use  this  process,  the  State  must 
have  prior  approval  under  §  63.94,  and 
must  identify  in  its  submittal  under 
§63.93,  (1)  the  specific  work  practice, 
design,  equipment  or  operational 
standard  that  would  replace  the  Federal 
requirement,  (2)  a  specific  description  of 
the  State  authorities  that  would  1^ 
exercised,  and  (3)  proposed  part  70 
permit  terms  and  conditions.  Once 
approved,  the  State  equipment  standard 
would  become  the  applicable 
requirement. 

Second,  the  State  may  develop  a  State 
rule  containing  the  alternative 
equipment  limitation  and  provide  a 
detailed  demonstration  in  accordance 
with  §  63.93  that  the  rule  is  no  less 
stringent  than  the  Federal  standard.  A 
source  seeking  permission  to  use  an 
alternative  means  of  emission  limitation 
under  section  112(h)(3)  would  thus  first 
request  permission  from  the  State, 
demonstrating  that  the  subject 
alternative  means  is  no  less  stringent 
than  the  Federal  requirement.  The  State 
would  then  seek  approval  from  the  EPA 
for  that  kind  of  equipment  or  alternative 
means  of  emission  limitation. 

Currently,  the  EPA  does  not  delegate 
authority  to  determine  equivalency  of 
emission  control  technologies  to  the 
States.  The  February  1983  “Good 
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Practices  Manual  for  Delegation  of  NSPS 
and  NESHAPS”,  reserved  to  the  EPA  the 
determination  of  equivalency  for  design, 
equipment,  or  work  place  standards  that 
will  achieve  a  reduction  in  emissions  as 
allowed  for  in  section  112(h)(3)  of  the 
Act  to  the  Administrator  because  these 
determinations  require  notice  and 
opportunity  for  comment  and  impact 
National  consistency  of  standards. 

While  the  EPA  continues  to  retain  the 
authority  for  this  decision  process,  the 
EPA  is  providing  as  much  flexibility  as 
possible  to  the  State  and  sources  to 
receive  approval  of  an  equivalent 
emission  control  technology  under 
subparts  A  and  E  of  part  63. 

Guidance  on  Acceptable  Controls 
Commenters  noted  that  to  reduce  the 
paperwork  burden  and  enhance  national 
consistency,  the  EPA  should  provide 
guidance  to  States  regarding  acceptable 
controls  on  a  source  category  basis.  The 
EPA  will  usually  provide  information 
regarding  acceptable  controls  in  MACT 
rules  (reference  control  technologies). 
Therefore,  the  EPA  encourages  States  to 
provide  comments  to  EPA  on  alternative 
compliance  during  development  of 
MACT  standards  so  that  alternatives 
will  receive  the  fullest  possible 
consideration. 

Approvals  Should  Be  for  Entire  Rules 
Commenters  expressed  concern  that 
approval  under  section  112(1)  should  be 
for  entire  rules  and  not  for  individual 
provisions  within  rules. 

In  accordance  with  section  112(1)(1), 
the  EPA  has  allowed  for  approval  of 
State  provisions  which  meet  the 
stringency  requirements  specified  in 
this  section  112(1)  rule  and  thus  as 
previously  described  to  become 
federally  enforceable.  This  subpart 
provides  flexibility  to  the  states  in 
submitting  programs  for  approval  and 
also  minimizes  dual  regulation  by 
providing  a  mechanism  to  approve 
those  portions  of  existing  State  rules 
which  meet  the  approval  criteria 
specified  in  the  section  112(1)  rule. 
Determination  of  stringency  as  required 
under  section  112(1)(1)  is  predicated  on 
a  corresponding  Federal  standard,  rule, 
or  requirement.  As  the  section  112 
regulations  are  developed,  elements 
relevant  to  stringency  determinations 
will  be  included,  and  State  rules 
submitted  for  approval  may  be 
compared  with  the  corresponding 
Federal  requirements. 

Notice  of  Delegation 

One  commenter  noted  that  the  EPA 
must  provide  clear  notice  of  rule 
applicability,  effectiveness,  and 
enforceability  by  providing  a  notice  of 


delegation  which  clearly  states  which 
Federal  or  State  rules  remain  in  effect 
and  whether  they  are  enforceable  by  the 
EPA  or  the  State. 

The  EPA  agrees  with  this  comment 
and  the  Federal  Register  notice  of 
approval  will  specify  this  information. 

In  addition,  the  EPA  has  added 
§  63.90(d)  to  make  clear  that  approved 
rules  and  requirements  are  Federally 
enforceable. 

Exemption  erf*  Electric  Utility  Steam 
Generating  Units  Exemption  of  Sources 
of  Radionuclide  Emissions 

One  commenter  noted  that  electric 
utility  steam  generating  units  are 
exempt  imder  section  112(n)  which 
provides  for  such  exemption  unless  and 
until  the  EPA  finds  regulation  to  be 
appropriate  and  necessary  after 
considering  the  results  of  a  study 
currently  being  performed.  The 
commenter  stat^  that  therefore  the  EPA 
can  not  enforce  State  regulation  of  such 
units  at  this  time.  Additionally,  a 
commenter  noted  that  radionuclide 
emissions  horn  facilities  licensed  by  the 
Nuclear  Regulatory  Commission  (NRC) 
should  be  exempted  per  section 
112(d)(9). 

The  EPA  agrees  with  these  exclusions 
horn  subpart  E  regulation  at  this  time 
according  to  the  provisions  of  section 
112(n)  and  section  112(d)(9).  Under 
section  112(n),  no  Federal  standard  will 
be  promulgated  until  some  future  time, 
and  therefore  no  stringency  comparison 
can  be  made  at  this  time  for  a  State  rule 
applicable  to  sources  subject  to  section 
112(n). 

One  commenter  argued  that  the  EPA 
should  not  enforce  State  regulations  of 
radionuclide  emissions  from  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (“NRC”),  citing  the 
intention  of  Congress  in  section 
112(d)(9)  of  the  1990  Amendments  to 
avoid  duplicative  regulation  of  NRC 
licensees  and  the  pending  EPA  proposal 
to  rescind  40  CFR  part  61,  subpart  I,  for 
nuclear  power  reactors.  Under  section 
112(d)(9),  the  EPA  may  decline  to 
regulate  radionuclide  emissions  from  a 
particular  category  of  NRC  licensees  if  it 
determines  by  rule  that  the  NRC 
program  for  that  category  of  licensees 
provides  an  ample  margin  of  safety  to 
protect  human  health.  Thus,  before  the 
EPA  may  decline  to  regulate 
radionuclide  emissions  horn  a  category 
of  NRC  licensees,  it  must  examine  the 
NRC  regulatory  program  for  that 
category  and  determine  that  it  provides 
a  level  of  protection  equal  to  or  greater 
than  would  be  provid^  by 
implementation  of  the  EPA  standard. 
Although  the  EPA  has  not  yet  made  the 
requisite  finding  for  any  category  of 


NRC  licensees,  it  has  proposed  to 
rescind  40  CFR  part  61,  subpart  I,  as 
applied  to  nuclear  power  reactors  (56 
FR  37196,  August  5, 1991)  and  to  NRC 
licensees  other  than  nuclear  power 
reactors  (57  FR  56877,  December  1, 

1992),  and  to  rescind  40  CFR  part  61, 
subpart  T  (56  FR  67561),  December  31, 
1991),  which  governs  inactive  uranium 
mill  tailings  disposal  sites. 

The  EPA  agrees  with  the  commenter 
that  recognition  and  enforcement  by  the 
EPA  of  State  regulations  of  radionuclide 
emissions  from  NRC  licensees  which 
differ  from  the  EPA  standards  is  not 
consistent  with  the  Congressional 
objective  to  eliminate  unnecessary 
duplicative  regulation  of  NRC  licensees. 
Acceptance  of  alternative  State 
standards  or  programs  for  such  emission 
could  also  complicate  the  rescission  of 
any  Federal  standards  for  which  the 
EPA  ultimately  makes  the  necessary 
finding  concerning  the  NRC  program.  So 
long  as  the  EPA  standards  governing 
radionuclide  emissions  for  NRC 
licensees  are  in  effect.  States  may 
request  that  the  EPA  delegate 
enforcement  of  such  standards  pursuant 
to  §  63.91,  but  the  EPA  will  not  grant 
requests  to  adjust  such  standards  or  to 
substitute  State  authorities  or  programs 
for  such  standards  pursuant  to  §  63.92, 

§  63.93,  or  §  63.94.  The  EPA  has  added 
a  provision  to  §  63.90  clarifying  this 
issue. 

Of  course,  in  those  instances  where  a 
State  may  lawfully  adopt  differing  or 
more  stringent  standards  regulating 
radionuclide  emissions  from  NRC 
licensees  under  its  own  authorities,  the 
State  may  then  include  terms  and 
conditions  implementing  such  State 
standards  in  the  State-enforced  section 
of  the  permit  for  each  facility.  Moreover, 
the  decision  by  the  EPA  not  to  adopt  or 
enforce  State  standards  governing 
radionuclide  emissions  from  NRC 
licensees  does  not  affect  the  ability  of 
the  States  to  seek  EPA  recognition  and 
enforcement  of  other  State  standards  or 
programs  which  may  apply  to  NRC 
licensees. 

High  Risk  Point  Source  Program 

One  commenter  pointed  out  that 
section  112(1)(2)  requires  the  EPA  to 
publish  guidance  that  includes  as  an 
element  “an  optional  program  begun  in 
1986  for  the  review  of  high-risk  point 
sources  of  air  pollutants  including,  but 
not  limited  to,  hazardous  air  pollutants 
listed  pursuant  to  (section  112(b)).” 

This  final  rule,  along  with  a  guidance 
document  addressing  the  high-risk  point 
source  program  described  in  section 
112(1)(2),  will  fulfill  the  requirement  to 
“publish  guidance  useful  to  the  States 
in  developing  programs  for  submittal 


Federal  Register  /  Vol.  58,  No,  226  /  Friday,  November  26,  1993  /  Rules  and  Regulations  62281 


under  (section  112(1)).”  A  summary  of 
the  high-risk  point  source  program 
guidance  document,  which  will  be 
available  concurrently  with  the  final 
rule  is  discussed  below  in  section  V  of 
this  preamble. 

V.  Additional  Guidance 

As  stated  previously  in  this  preamble, 
additional  guidance  is  concurrently 
published  with  this  final  rule. 
Specifically:  (1)  Guidance  to  review 
high-risk  point  sources;  (2)  information 
about  establishing  and  maintaining 
various  technical  assistance  activities, 
including  an  air  toxics  clearinghouse: 
and  (3)  enabling  guidance  outlining 
procedures,  roles  and  responsibilities 
for  section  112(1)  approvals.  These 
guidance  documents  are  separate 
documents  which  are  available  with  the 
promulgation  of  today’s  rule  and  may  be 
revised  and  updated  from  time  to  time 
as  appropriate.  Each  of  these  documents 
is  discussed  here. 

A.  High-Risk  Point  Source  Guidance 

Purpose  of  High  Risk  Point  Source 
Guidance 

The  purpose  of  the  High  Risk  Point 
Source  (HRPS)  guidance  is  to  outline  a 
methodology  that  State  agencies  may 
wish  to  employ  in  order  to  assess  the 
risks  firom  potentially  high-risk  point 
sources.  The  EPA  envisions  several  uses 
of  this  program,  particularly  for  those 
agencies  that  do  not  already  have 
comprehensive  air  toxics  programs. 

First,  the  guidance  can  help  agencies 
evaluate  and  regulate  sources  which  ' 
will  not  be  regulated  under  the  Federal 
program.  As  an  example,  a  listed  source 
category  may  consist  of  major  sources 
(those  Aat  emit  greater  than  10  tons  per 
year  of  one  hazardous  air  pollutant 
(HAP),  or  25  tons  per  year  of  a 
combination  of  HAP’s),  and  area  sources 
(sources  of  a  HAP  that  are  not  major). 
The  major  sources  in  the  category  will 
be  covered  by  a  section  112(d)  standard, 
but  the  area  sources  may  not  be 
regulated  unless  the  EPA  finds  that  such 
sources  present  a  threat  of  adverse 
effects  to  human  health  or  the 
environment  warranting  Federal 
regulation  under  section  112  (section 
112(c)(3))  (see  source  category  list  (57 
FR  31576,  July  16, 1992).  In  this  case, 
the  State  agency  may  choose  to  assess  a 
source  to  determine  whether  the  State 
may  wish  to  pursue  state  mandated 
controls.  States  may  also  undertake  such 
analyses  to  examine  residual  risk  after 
installation  of  Federal  controls  or  risk 
fiom  pollutants  not  on  the  section 
112(b)  list. 

Second,  an  agency  may  wish  to 
regulate  sources  under  a  faster  timetable 


than  the  Federal  program.  Section 
112(e)  of  the  1990  Amendments  requires 
the  EPA  to  regulate  source  categories  on 
a  specific  schedule,  either  within  2, 4, 

7,  or  10  years  after  the  date  of  enactment 
(November  15, 1990).  A  State  may  wish 
to  apply  the  methodology  offered  in  the 
HRPS  guidance  to  evaluate  a  source  or 
sources  to  determine  whether  early 
controls  required  at  the  State  level  are 
warranted.  Similarly,  States  may  wish  to 
evaluate  sources  in  order  to  set  residual 
risk  standards  sooner  than  the  Federal 
program.  Section  112(f)  requires  the 
EPA  to  address  the  issue  of  residual  risk 
eight  years  after  the  promulgation  of  a 
MACT  standard.  A  State  Agency  may 
wish  to  examine  the  need  for  a  residual 
risk  examination  before  the  eight  year 
Federal  analysis  would  be  conducted. 

Third,  in  response  to  public  concern, 
agencies  may  wish  to  determine  the 
risks  associated  with  sources  of  air 
toxics,  for  a  number  of  reasons, 
including  questions  ft'om  tfie  public 
raised  during  part  70  permit  hearings,  or 
in  response  to  public  inquiries  as  to  the 
safety  of  ambient  air.  A  HRPS  program 
can  also  increase  environmental  equity 
in  that  it  helps  an  agency  address,  for 
example,  a  single  source  that  may 
otherwise  be  missed  because  it  was  not 
in  a  source  category  to  be  regulated 
under  the  Federal  regulatory  program. 

See  136  Cong.  Rec.  S16978  (daily  ed. 

Oct.  27, 1990)  (Clean  Air  Conference 
RejMrt,  Air  Toxics). 

Finally,  the  methodology  and 
resources  presented  in  the  HRPS 
guidance  can  add  to  the  available  tools 
States  can  use  to  evaluate  the  potential 
for  adverse  health  impacts  and  protect 
the  public  health  from  local  sources  of 
HAPs.  Information  collected  from  the 
HRPS  evaluations  will  be  useful  to  the 
public,  the  State  agencies  themselves 
and  to  the  Federal  program. 

The  use  of  this  guidance  does  not 
mandate  regulation.  It  is  designed  to 
provide  ideas  for  developing  or 
expanding  upon  State  high-risk  point 
source  programs  in  keeping  with  the 
provisions  of  section  112(1)(2)  that 
specify  the  optional  nature  of  the  high- 
risk  point  source  program.  Publication 
of  this  document  fulfills  the 
requirement  of  section  112(1)(Z)  to 
publish  guidance  that  includes  as  an 
element  the  optional  high-risk  point 
source  program  begun  in  1986. 

Organization  of  this  Document 

The  document  that  the  EPA 
developed  to  fulfill  Congress’s  directive 
concerning  the  HRPS  program  under 
section  112(1)(2)  is  based  in  large  part  on 
information  and  documentation  that  the 
EPA  has  developed  from  its  experience 
with  the  program  since  the  program’s 


inception  in  1986.  See  S.  Rep.  at  193- 
94  which  describes  the  agency’s  efforts 
and  support  for  the  HRPS  program.  The 
document  begins  with  a  discussion  of 
policy  issues:  how  to  determine  what 
chemicals  to  assess,  how  to  choose 
sources  to  assess,  and  how  to 
communicate  program  objectives  and 
risks  to  health.  The  document  then 
outlines  a  tiered  methodology  agencies 
may  choose  to  follow  to  determine 
whether  the  risk  from  a  particular 
source  (or  sources)  is  significant,  and 
worthy  of  regulation.  The  reader  is  then 
directed  to  appropriate  EPA  documents 
and  services  to  assist  in  evaluating 
health  effects  from  High  Risk  Point 
Sources. 

B.  Technical  Assistance  Activities 

Several  sources  of  technical  assistance 
are  provided  by  the  EPA  to  State  and 
local  agencies.  Each  is  briefly  described. 

Air  Risk  Information  Support  Center 
(Air  RISC)  . 

Developed  to  assist  State  and  local  air 
pollution  agencies  and  EPA  Regional 
offices  on  technical  matters  pertaining 
to  health,  exposure,  and  risk 
assessments  for  toxic  air  pollutants,  the 
primary  goal  of  Air  RISC  is  to  serve  as 
a  focal  point  for  obtaining  information 
and,  where  needed,  provide  assistance 
in  the  review  and  interpretation  of  that 
information. 

Emission  Measurement  Technical 
Information  Center  (EMTIC) 

Created  for  the  purpose  of  promoting 
consistent  and  accurate  emissions  test 
method  application  in  the  development 
and  enforcement  of  national.  State,  and 
local  emission  prevention  and  control 
programs,  the  EMTIC  is  an  information 
exchange  network  that  communicates 
the  EPA  emissions  measurement 
technology  to  the  emissions 
measurement  community.  The  EMTIC 
provides  information  in  the  form  of 
publications,  videos,  workshops, 
computer  information  databases,  and 
support  projects. 

National  Air  Toxics  Information 
Clearinghouse  (NATICH) 

This  clearinghouse  is  intended  to 
facilitate  information  exchange  among 
State  and  local  agencies,  and  between 
the  EPA  and  State  and  local  agencies, 
and  to  minimiM  duplication  of  effort. 
The  Clearinghouse  consists  of  a 
computerize  data  base  which  contains 
information  on  potentially  toxic  air 
pollutants,  hard  copy  reports  of 
information  from  the  data  base,  special 
-reports,  and  a  bi-monthly  newsletter. 


62282  Federal  Register  /  Vol.  58,  No.  226  /  Friday,  November  26,  1993  /  Rules  and  Regulations 


Clearinghouse  for  Inventories/Emission 
Factors  (CHIEF) 

This  clearinghouse  contains  the  latest 
information  on  air  emission  inventories 
and  emission  factors.  It  provides  access 
to  tools  for  estimating  emission  of  air 
pollutants  and  performing  air  emission 
inventories  for  both  criteria  and  toxic 
pollutants. 

C.  Enabling  Guidance 

The  enabling  guidance  was  developed 
as  a  further  tool  to  assist  State  and  local 
agencies  interested  in  receiving 
approval  of  State  programs  under  the 
process  described  in  subpart  E  of  this 
part.  Also  included  is  detailed 
information  for  procedures  for  receiving 
delegation  for  unchanged  Federal 
section  112  rules.  Included  in  this 
document  is  information  on  the 
following:  (1)  SpeciHc  roles  and 
responsibilities  of  State  and  the  EPA 
offices;  (2)  sp>ecifics  regarding  “detailed 
demonstrations”  under  §  63.93 
submittals  and  “form  of  the  standard” 
under  §  63.94  submittals;  (3)  Forms  used 
in  submittals;  and  (4)  commonly  asked 
questions  regarding  section  112i(l) 
submittals. 

D.  Accessing  Additional  Guidance 

Technology  Transfer  Network  (TTN) 
Bulletin  Board  System 

This  network  provides  information 
and  technology  exchange  in  different 
areas  or  air  pollution  control,  ranging 
from  emission  test  methods  to 
regulatory  air  pollution  control  models. 
The  individual  bulletin  boards  offered 
with  resp)ect  to  air  toxics  are:  (1) 
Emission  Measurement  Technical 
Information  Center  (EMTIC);  (2) 

National  Air  Toxics  Information 
Clearinghouse  (NATICH);  (3)  Clean  Air 
Act  Amendments  (1990  Amendments) 
and  (4)  Clearinghouse  for  Inventories/ 
Emission  Factors  (CHIEF).  The  access 
number  to  the  bulletin  board  system  is 
919-541-5742.  If  problems  are 
encoimtered  accessing  the  bulletin 
board,  call  919-541-5384. 

High  Risk  Point  Source  Guidance 

The  guidance  document  for  the 
review  of  high  risk  pmint  sources  is 
available  in  Air  Do^et  A-92-46.  It  can 
also  be  found  on  the  EPA  Technology 
Transfer  Network  (TTN)  bulletin  board 
system  in  the  1990  Amendments  section 
under  “Title  III  Policy  and  Guidance”. 
The  EPA  Publication  number  for  this 
document  is  EPA— 453/R-93-039.  To 
obtain  copies,  contact  the  EPA  Library 
in  Research  Triangle  Park,  North 
Carolina  at  919-541-2777  or  the 
National  Technical  Information  Service 
(NTIS)  at  800-553-6847.  For  other 


questions  regarding  this  document, 
contact  Kelly  Rimer  at  919-541-2962. 

Air  RISC 

Air  RISC  services  include  a  hotline, 
detailed  technical  assistance,  and 
general  technical  assistance.  Contact  the 
hotline  at  919-541-0888  and  requesting 
the  sp)eciric  typ)e  of  assistance  needed. 

Enabling  Guidance 

The  enabling  guidance  document  for 
Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities  is 
available  in  Air  Docket  A-92-46.  It  can 
also  be  found  on  the  TTN  Bulletin 
Board  system  noted  in  the  above 
paragraph.  The  EPA  Publication  number 
for  this  document  is  EPA— 453/R-93-040 
and  can  be  obtained  from  the  EPA 
Library  or  NTIS.  For  questions  regarding 
this  document,  contact  Sheila  Milliken 
at  919-541-2625. 

E.  Grants 

Section  112(1)(4)  gives  the 
Administrator  the  discretion  to  award 
grants  to  States  to  support  the 
development  of  air  toxics  programs, 
including  high-risk  point  source 
programs  and  the  development  and 
implementation  of  areawide  area  source 
programs  pursuant  to  subsection  112(k). 

The  EPA  has,  for  a  number  of  years, 
supported  air  toxics  program  activities 
under  State  and  local  assistance  grants 
issued  pursuant  to  section  105  of  the 
Act.  The  EPA  will  continue  to  evaluate, 
in  close  cooperation  with  the  States,  the 
types  of  activities  that  can  and  should 
be  supported  in  this  manner.  The  EPA 
is  currently  reviewing  the  exact 
mechanisms  to  be  used  for  this  purpose, 
including  any  administrative  changes 
that  may  be  required  to  track  the  grants 
pursuant  to  section  112(1)(4)  authority 
instead  of  under  section  105. 

VI.  Administrative  Requirements 
A.  Docket 

The  docket  for  this  regulatory  action 
is  A-92-46.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  docket  is  available 
for  public  inspection  at  the  EPA’s  Air 
Dodiet,  which  is  listed  under  the 
ADDRESSES  section  of  this  document. 


B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735, 10/04/94),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
“significant”  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviromnent, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.” 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  OMB  has  notified  the 
EPA  that  this  action  is  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  submitted  to  the  OMB 
for  review.  Changes  made  in  response  to 
the  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Any  written  comments  from  OMB  to 
the  EPA  and  any  written  EPA  response 
to  any  of  those  comments  will  be 
included  in  the  docket  listed  at  the 
beginning  of  today’s  notice  under 
ADDRESSES.  The  docket  is  available  for 
public  inspection  at  the  EPA’s  Air 
Docket  Section,  (LE-131),  ATTN; 

Docket  No.  A-92-46,  U.S. 

Envirqnmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.G  3501  et  seq.).  Federal 
agencies  must  obtain  the  OMB  clearance 
for  collection  of  information  from  ten 
(10)  or  more  non-Federal  respondents. 
Under  this  final  rule,  each  State  or  other 
air  pollution  control  agency  which 
elects  to  develop  a  section  112(1) 
program,  or  to  take  any  other  approved 
actions  under  section  112(1),  shall  be 
required  to  submit  to  the  Administrator 
a  program,  written  findings,  schedules, 
plans,  statements,  and/or  other 
documentation  required  for  approval  of 
the  submitted  program  or  action.  The 
effect  of  this  rule  is  to  subject  those 
States  and  other  air  i>ollution  control 
agencies  utilizing  section  112(1)  to  the 
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informational  requirements  of  this  rule 
in  order  to  assure  that  the  requirements 
of  a  section  112(1)  program  or  approved 
action  have  been  met  under  section 
112(1)(5)  of  the  Act  These  statutory 
requirements  for  approval  give  rise  to 
the  informational  requirements  of  this 
rule. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  \mder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  and  has  assigned  the  OMB 
control  number  2060-0264. 

The  burden  to  States  and  other  air 
pollution  control  agencies  for  the 
collection  of  information  imder  this  rule 
for  the  first  year  is  estimated  to  be  a 
maximum  of  1901  hours  per  State  or 
agency.  This  estimate  includes  time  for 
rule  interpretation,  analysis  and/or 
revision  of  state  or  local  legislative 
authority,  development  of  a  program 
and  schedule  of  implementation,  as  well 
as  demonstrations  of  adequate 
resources,  compliance  and  enforcement. 
Since  most  of  these  requirements  are  not 
recurring,  the  burden  will  decrease 
significantly  in  subsequent  years. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch  (2136), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  % 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Afiairs,  Office  of 
Management  and  Budget,  Washington, 
E)C  20503,  maiked  “Attention:  Desk 
Officer  for  EPA.“ 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
whenever  an  Agency  publishes  any 
propK>sed  or  final  rule  in  the  Federal 
Register,  it  must,  except  under  certain 
circumstances,  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency’s  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  believes  that  there  will  be  no 
impact  on  any  small  entities  as  a  resuh 
of  the  promulgation  of  this  rule  since  all 
the  entities  which  would  have  the 
authority  to  accept  partial  or  complete 
delegation  of  the  Administrator  under 
section  112(1)  of  the  Act  are  States  and 
other  governmental  jurisdictions  whose 
populations  exceed  50,000  persons. 
With  no  impacts  expected  on  entities 
whose  populations  are  less  than  50,000, 


a  RFA  is  not  reqxured  by  law.  What 
follows  is  the  certification  of  the 
Administrator  that  an  RFA  is  not 
required  with  the  promulgation  of  this 
rule.  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Review 

This  regulation  will  be  reviewed  9 
years  from  the  date  of  promulgation. 

This  review  will  include  an  assessment 
of  such  factors  including  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability,  and 
result  of  section  112  standards  review. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  63 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control. 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  15, 1993. 

Carol  M.  Browner, 

Administrator, 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq..  136-136y; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C  331  j,  346a,  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d,  1314, 1321, 
1326, 1330, 1344, 1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C  241,  242b,  243,  246, 
300f,  300g,  300g-l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300j-l,  300j-2,  300j-3,  300j-4. 
300j-9, 1857  et  seq..  6901-6992k,  7401- 
7671q,  7542, 9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  to  read  as  follows: 

§  9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act 
***** 


40  CFR  citation 

OMB  control 
Na 

•  *  • 

National  Emission  Standards 
for  Hazardous  Air  PoNutarks 
for  Source  Categories 
63.91—63.96  . . . 

•  • 

2060-0264 

•  •  • 

•  • 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  E  to  read  as  follows: 

Subpert  E— Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities 

Sec. 

63.90  Program  overview. 

63.91  Criteria  common  to  all  approval 
options. 

63.92  Approval  of  a  State  rule  that  adjusts 
a  section  112  rule. 

63.93  Approval  of  State  authorities  that 
substitute  for  a  section  112  rule. 

63.94  Approval  of  a  State  program  that 
substitutes  for  section  112  emission 
standards. 

63.95  Additional  approval  criteria  for 
accidental  release  prevention  programs. 

63.96  Review  and  withdrawal  of  approval. 

§63.90  Program  overview. 

The  regulations  in  this  subpart 
establish  procedures  consistent  with 
section  112(1)  of  the  Clean  Air  Act  (Act) 
(42  U.S.C  7401-7671q).  This  subpart 
establishes  procedures  for  the  approval 
of  State  rules  or  programs  to  be 
implemented  and  enforced  in  place  of 
certain  otherwise  applicable  section  112 
Federal  rules,  emission  standards  or 
requirements  (including  section  112 
rules  promulgated  under  the  authority 
of  the  Act  prior  to  the  1990 
Amendments  to  the  Act).  Authority  to 
implement  and  enforce  section  112 
Federal  rules  as  promulgated  without 
changes  may  be  delegated  under 
procedures  established  in  this  subpart. 
This  subpart  also  establishes  proc^ures 
for  the  review  and  withdrawal  of  section 
112  implementation  and  enforcement 
authorities  delegated  through  this 
subpart. 

(a)  Definitions.  The  following 
definitions  apply  to  this  subpart. 

Applicability  criteria  means  the 
regulatory  criteria  used  to  define  all 
emission  points  within  all  affected 
sources  subject  to  a  specific  section  112 
rule. 

Approval  means  a  determination  by 
the  Administrator  that  a  State  rule  or 
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program  meets  the  criteria  of  §  63.91 
and  the  additional  criteria  of  either 
§  63.92,  §  63.93  or  §  63.94,  where 
appropriate.  For  accidental  release 
prevention  programs,  the  criteria  of 
§  63.95  must  also  be  met. 

Compliance  and  enforcement 
measures  means  requirements  within  a 
rule  or  program  relating  to  compliance 
and  enforcement,  including  but  not 
necessarily  limited  to  monitoring,  test 
methods  and  procedures, 
recordkeeping,  reporting,  compliance 
certification,  inspection,  entry,  sampling 
or  accidental  release  prevention 
oversight. 

Level  of  control  means  the  degree  to 
which  a  rule  or  program  requires  a 
source  to  limit  emissions  or  to  employ 
design,  equipment,  work  practice, 
operational,  accident  prevention  or 
other  requirements  or  techniques 
(including  a  prohibition  of  emissions) 
for: 

(1) (i)  Each  hazardous  air  pollutant,  if 
individual  pollutants  are  subject  to 
emission  limitations,  and 

(ii)  The  aggregate  total  of  hazardous 
air  pollutants,  if  the  aggregate  grouping 
is  subject  to  emission  limitations, 
provided  that  the  rule  or  program  w  ould 
not  lead  to  an  increase  in  risk  to  human 
health  or  the  environment;  and 

(2)  each  substance  regulated  under 
section  112(r). 

Local  agency  means  a  local  air 
pollution  control  agency  or,  for  the 
purposes  of  §  63.95,  any  local  agency  or 
entity  having  responsibility  for 
preventing  accidental  releases  which 
may  occur  at  a  source  regulated  under 
section  112(r). 

Program  means,  for  the  purposes  of 
an  approval  under  §  63.94,  a  collection 
of  State  statutes,  rules  or  other 
requirements  which  limits  or  will  limit 
the  emissions  of  hazardous  air 
pollutants  from  affected  sources. 

Stringent  or  stringency  means  the 
degree  of  rigor,  strictness  or  severity  a 
statute,  rule,  emission  standard  or 
requirement  imposes  on  an  affected 
source  as  measured  by  the  quantity  of 
emissions,  or  as  measured  by 
parameters  relating  to  rule  applicability 
and  level  of  control,  or  as  otherwise 
determined  by  the  Administrator. 

(b)  Local  agency  coordination  with 
state  and  territorial  agencies.  Local 
agencies  submitting  a  rule  or  program 
for  approval  under  this  subpart  shall 
consult  with  the  relevant  State  or 
Territorial  agency  prior  to  making  a 
request  for  approval  to  the 
Administrator.  A  State  or  Territorial 
agency  may  submit  requests  for 
approval  on  behalf  of  a  local  agency 
after  consulting  with  that  local  agency. 


(c)  Authorities  retained  by  the 
Administrator.  (1)  The  following 
authorities  will  be  retained  by  the 
Administrator  and  will  not  be  delegated: 

(1)  The  authority  to  add  or  delete 
pollutants  from  the  list  of  hazardous  air 
pollutants  established  under  section 
112(b): 

(ii)  The  authority  to  add  or  delete 
substances  from  the  list  of  substances 
established  under  section  112(r): 

(iii)  The  authority  to  delete  source 
categories  from  the  Federal  source 
category  list  established  under  section 
112(c)(1)  or  to  subcategorize  categories 
on  the  Federal  source  category  list  after 
proposal  of  a  relevant  emission 
standard; 

(iv)  The  authority  to  revise  the  source 
category  schedule  established  under 
section  112(e)  by  moving  a  source 
category  to  a  later  date  for  promulgation; 
and 

(v)  Any  other  authorities  determined 
to  be  nondelegable  by  the 
Administrator. 

(2)  Nothing  in  this  subpart  shall 
prohibit  the  Administrator  from 
enforcing  any  applicable  rule,  emission 
standard  or  requirement  established 
under  section  112. 

(3)  Nothing  in  this  subpart  shall  affect 
the  authorities  and  obligations  of  the 
Administrator  or  the  State  imder  title  V 
of  the  Act  or  under  regulations 
promulgated  pursuant  to  that  title. 

(d)  F^eraliy-enforceable 
requirements.  All  rules  and 
requirements  approved  under  this 
subpart  and  all  resulting  part  70 
operating  permit  conditions  are 
enforceable  by  the  Administrator  and 
citizens  under  the  Act. 

(e)  Standards  not  subject  to 
modification  or  substitution.  With 
respect  to  radionuclide  emissions  from 
licensees  of  the  Nuclear  Regulatory 
Commission  or  licensees  of  Nuclear 
Regulatory  Commission  Agreement 
States  which  are  subject  to  40  CFR  part 
61,  subpart  I,  T,  or  W,  a  State  may 
request  that  the  EPA  approve  delegation 
of  implementation  and  enforcement  of 
the  Federal  standard  pursuant  to 

§  63.91,  but  no  changes  or  modifications 
in  the  form  or  content  of  the  standard 
will  be  approved  pursuant  to  §  63.92, 
§63.93,  or  §63.94. 

§  63.91  Criteria  common  to  all  approval 
options. 

(a)  Approval  process.  To  obtain 
approval  under  this  subpart  of  a  rule  or 
program  that  is  different  from  the 
Federal  rule,  the  criteria  of  this  section 
and  the  criteria  of  either  §  63.92,  §  63.93 
or  §  63.94  must  be  met.  For  approval  of 
State  programs  to  implement  and 
enforce  Federal  section  112  rules  as 


promulgated  without  changes  (except 
for  accidental  release  programs),  only 
the  criteria  of  this  section  must  be  met. 

For  approval  of  State  rules  or  programs 
to  implement  and  enforce  the  Federal 
accidental  release  prevention  program 
as  promulgated  without  changes,  the 
requirements  of  this  section  and  §  63.95 
must  be  met.  In  the  case  of  accidental 
release  prevention  programs  which 
differ  from  the  Federal  accidental 
release  prevention  program,  the 
requirements  of  this  section,  §63.95, 
and  either  §  63.92  or  §  63.93  must  be 
met.  For  a  State’s  initial  request  for 
approval,  and  except  as  otherwise 
specified  under  §  63.92,  §  63.93,  or 
§  63.94  for  a  State’s  subsequent  requests 
for  approval,  the  approval  process  will 
be  the  following. 

(1)  Upon  receipt  of  a  request  for 
approval,  the  EPA  will  review  the 
request  for  approval  and  notify  the  State 
within  30  days  of  receipt  whether  the 
request  for  approval  is  complete 
according  to  the  criteria  in  this  subpart. 

If  a  request  for  approval  is  found  to  be 
incomplete,  the  Administrator  will  so 
notify  the  State  and  will  specify  the 
deficient  elements  of  the  State’s  request. 

(2)  Within  45  days  after  receipt  of  a 
complete  request  for  approval,  the 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 
request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concmrently  to  the  State. 

(3)  If,  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
30  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  are 
met,  the  State  rule  or  program  will  be 
approved  by  the  Administrator  under 
this  section,  published  in  the  Federal 
Register,  and  incorporated  directly  or  by 
reference,  in  the  appropriate  subpart  of 
part  63.  Authorities  approved  under 
§63.95  will  be  incorporated  pursuant  to 
requirements  under  section  112(r). 

(4)  Within  180  days  of  receiving  a 
complete  request  for  approval,  the 
Administrator  will  either  approve  or 
disapprove  the  State  rule  or  program. 

(5)  If  the  Administrator  finds  that;  any 
of  the  criteria  of  this  section  are  not  met, 
or  any  of  the  criteria  of  either  §  63.92, 

§  63.93  or  §  63.94  under  which  the 
request  for  approval  was  made  are  not 
met,  the  Administrator  will  disapprove 
the  State  rule  or  program.  If  a  State  rule 
or  program  is  disapproved,  the 
Administrator  will  notify  the  State  of 
any  revisions  or  additions  necessary  to 
obtain  approval.  Any  resubmittal  by  a 
State  of  a  request  for  approval  will  be 
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considered  a  new  request  under  this 
subpart. 

(6)  If  the  Administrator  finds  that;  all 
of  the  criteria  of  this  section  are  met; 
and  ail  of  the  criteria  of  either  §  63.92, 

§  63.93  or  §  63.94  are  met,  the 
Administrator  will  approve  the  State 
rule  or  program  and  thereby  delegate 
authority  to  implement  and  enforce  the 
approved  rule  or  program  in  lieu  of  the 
otherwise  applicable  Federal  rules, 
emission  standards  or  requirements. 

The  approved  State  rule  or  program 
shall  be  Federally  enforceable  from  the 
date  of  publication  of  approval.  When  a 
Slate  rule  or  program  is  approved  by  the 
Administrator  under  this  .subpart, 
applicable  part  70  permits  shall  be 
revised  according  to  the  provisions  of 
§  70.7(f)  of  this  chapter.  Operating 
permit  conditions  resulting  from  any 
otherwise  applicable  Federal  section 
112  rules,  emission  standards  or 
requirements  will  not  be  expres.sed  in 
the  State’s  part  70  permits  or  otherwise 
implemented  or  enforced  by  the  State  or 
by  the  EPA  unless  and  until  authority  to 
enforce  the  approved  State  rule  or 
program  is  withdrawn  horn  the  State 
under  §  63.96.  In  the  event  approval  is 
withdrawn  under  §  63.96,  all  otherwise 
applicable  Federal  rules  and 
requirements  shall  be  enforceable  in 
accordance  with  the  compliance 
schedule  established  in  the  withdrawal 
notice  and  relevant  part  70  permits  shall 
be  revised  according  to  the  provisions  of 
§  70.7(f)  of  this  chapter. 

(b)  Criteria  for  approval.  Any  request 
for  approval  tmder  this  subpart  shall 
meet  all  section  112(1)  approval  criteria 
specified  by  the  otherwise  applicable 
Federal  rule,  emission  standard  or 
requirements  and  all  of  the  approval 
criteria  of  this  section.  The  State  shall 
provide  the  Administrator  with  the 
following. 

(1)  A  written  finding  by  the  State 
Attorney  General  (or  for  a  local  agency, 
the  General  Counsel  with  full  authority 
to  represent  the  local  agency)  that  the 
State  has  the  necessary  legal  authority  to 
implement  and  to  enforce  the  State  rule 
or  program  upon  approval  and  to  assure 
compliance  by  all  sources  within  the 
State  with  each  applicable  section  112 
rule,  emission  standard  or  requirement. 
At  a  minimum,  the  State  must  have  the 
following  legal  authorities  concerning 
enforcement: 

(i)  The  State  shall  have  enforcement 
authorities  that  meet  the  requirements 
of  §  70.11  of  this  chapter. 

(ii)  The  State  shall  nave  authority  to 
request  information  from  regulated 
sources  regarding  their  compliance 
status. 

(iii)  The  State  shall  have  authority  to 
inspect  sources  and  any  records 


required  to  determine  a  source’s 
compliance  status. 

(i>0  If  a  State  delegates  authorities  to 
a  local  agency,  the  State  must  retain 
enforcement  authority  unless  the  local 
agency  has  authorities  that  meet  the 
requirements  of  §  70.11  of  this  chapter. 

(2)  A  copy  of  State  statutes, 
regulations  and  other  requirements  that 
contain  the  appropriate  provisions 
granting  authority  to  implement  and 
enforce  the  State  rule  or  program  upon 
approval. 

(3)  A  demonstration  that  the  State  has 
adequate  resources  to  implement  and 
enforce  all  aspects  of  the  rule  or 
program  upon  approval,  which 
includes: 

(i)  A  description  in  narrative  form  of 
the  scoi>e,  structure,  coverage  and 
processes  of  the  State  program; 

(ii)  A  description  of  the  organization 
and  structure  of  the  agency  or  agencies 
that  will  have  responsibility  for 
administering  the  program;  and 

(iii)  A  description  of  the  agency  staff 
who  will  carry  out  the  State  program, 
including  the  number,  occupation,  and 
general  duties  of  the  employees. 

(4)  A  schedule  demonstrating 
expeditious  State  implementation  of  the 
rule  or  program  upon  approval. 

(5)  A  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
rule  or  program  upon  approval.  The 
plan  should  include  at  a  minimum  a 
complete  description  of  the  State’s 
compliance  tracking  and  enforcement 
program,  including  but  not  limited  to 
inspection  strategies. 

(6)  A  demonstration  of  adequate  legal 
authority  to  assure  compliance  with  the 
rule  or  program  upon  approval.  At  a 
minimum,  the  State  must  have  the 
following  legal  authorities  concerning 
enforcement: 

(i)  The  State  shall  have  enforcement 
authorities  that  meet  the  requirements 
of  §  70.11  of  this  chapter. 

(ii)  If  a  State  delegates  authorities  to 
a  local  agency,  the  State  must  retain 
enforcement  authority  unless  the  local 
agency  has  authorities  that  meet  the 
requirements  of  §  70.11  of  this  chapter. 

(c)  Revisions.  Within  90  days  of  any 
State  amendment,  repeal  or  revision  of 
any  State  rule,  program,  or  other 
authorities  supporting  an  approval 
under  this  subpart,  a  State  must  provide 
the  Administrator  with  a  copy  of  the 
revised  authorities  and  meet  the 
requirements  of  either  paragraph  (c)  (1) 
or  (2)  of  this  section. 

(1)  (i)  The  State  shall  provide  the 
Administrator  with  a  written  finding  by 
the  State  Attorney  General  (or  for  a  local 
agency,  the  General  Counsel  with  full 
authority  to  represent  the  local  agency) 
that  the  State’s  revised  legal  authorities 


are  adequate  to  continue  to  implement 
and  to  enforce  all  previously  approved 
State  rules  and  the  approved  ^ate 
program  (as  applicable)  and  adequate  to 
continue  to  assure  compliance  by  all 
sources  within  the  State  with  approved 
rules,  the  approved  program  (as 
applicable)  and  each  applicable  section 
112  rule,  emission  standard  or 
requirement. 

(ii)  If  the  Administrator  determines 
that  the  written  finding  is  not  adequate, 
the  State  shall  request  approval  of  the 
revised  rule  or  program  according  to  the 
provisions  of  paragraph  (c)(2)  of  this 
section. 

(2)  The  State  shall  request  approval 
under  this  subpart  of  a  revised  rule  or 
program. 

(i)  If  the  Administrator  approves  the 
revised  rule  or  program,  the  revised  rule 
or  program  will  replace  a  rule  or 
program  previously  approved. 

(ii)  If  the  Administrator  disapproves 
the  revised  rule  or  program,  the 
Administrator  will  initiate  procedures 
under  §  63.96  to  withdraw  approval  of 
any  previously  approved  rule  or 
program  that  may  be  affected  by  the 
revised  authorities. 

(iii)  Until  such  time  as  the 
Administrator  approves  or  withdraws 
approval  of  a  revised  rule  or  program, 
the  previously  approved  rule  or  program 
remains  Federally  enforceable. 

§  63.92  Approval  of  a  State  rule  that 
ad)usts  a  section  112  rule. 

Under  this  section  a  State  may  seek 
approval  of  a  State  rule  with  specific 
adjustments  to  a  Federal  section  112 
rule. 

(a)  Approval  process.  (1)  If  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met,  the  State  rale  will  be  approved 
by  the  Administrator,  published  in  the 
Federal  Register  and  incorporated, 
directly  or  by  reference,  in  the 
appropriate  subpart  of  this  part  63, 
without  additional  notice  and 
opportunity  for  comment.  Rules 
approved  under  §63.95  will  be 
incorporated  pursuant  to  requirements 
under  section  112(r). 

(2)  If  the  Administrator  finds  that  any 
one  of  the  State  adjustments  to  the 
Federal  rule  is  in  any  way  ambiguous 
with  respject  to  the  stringency  of 
applicability,  the  stringency  of  the  level 
of  control,  or  the  stringency  of  the 
compliance  and  enforcement  measures 
for  any  affected  source  or  emission 
point,  the  Administrator  will 
disapprove  the  State  rule. 

(3)  Within  90  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
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either  approve  or  disapprove  the  State 
rule. 

(b)  Criteria  for  approx'al.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  demonstration  that  the  public 
within  the  State  has  had  adequate  notice 
and  opportunity  to  submit  written 
comment  on  the  State  rule;  and 

(2)  A  demonstration  that  each  State 
adjustment  to  the  Federal  rule 
individually  results  in  requirements 
that; 

(i)  Are  unequivocally  no  less  stringent 
than  the  otherwise  applicable  Federal 
rule  with  respect  to  applicability; 

(ii)  Are  unequivocally  no  less 
stringent  than  the  otherwise  applicable 
Federal  rule  with  respect  to  level  of 
control  for  each  affected  source  and 
emission  point; 

(iii)  Are  unequivocally  no  less 
stringent  than  die  otherwise  applicable 
Federal  rule  with  respect  to  compliance 
and  enforcement  measures  for  each 
affected  source  and  emission  point;  and 

(iv)  Assure  compliance  by  every 
affected  source  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule. 

(3)  State  adjustments  to  Federal 
section  112  rules  which  may  be  part  of 
an  approved  rule  under  this  section  are: 

(i)  Lowering  a  required  emission  rate 
or  de  minimis  level; 

(ii)  Adding  a  design,  work  practice, 
operational  standard,  emission  rate  or 
other  such  requirement; 

(iii)  Increasing  a  required  control 
efficiency; 

(iv)  Increasing  the  frequency  of 
required  reporting,  testing,  sampling  or 
monitoring; 

(v)  Adding  to  the  amount  of 
information  required  for  records  or 
reports; 

(vi)  Decreasing  the  amount  of  time  to 
come  into  compliance; 

(vii)  Subjecting  additional  emission 
points  or  sources  within  a  source 
category  to  control  requirements;  and 

(viii)  Any  adjustments  allowed  in  a 
specific  section  112  rule. 

§  63.93  Approval  of  State  authorities  that 
substitute  for  a  section  112  rule. 

Under  this  section  a  State  may  seek 
approval  of  State  authorities  which 
differ  in  form  from  a  Federal  section  112 
rule  for  which  they  would  substitute, 
such  that  the  State  authorities  do  not 
qualify  for  approval  under  §  63.92. 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section,  the 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 


request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concurrently  to  the  State. 

(2)  If,  after  review  of  public  comments 
and  any  State  responses  to  comments 
submitted  to  the  Administrator  within 
30  days  of  the  close  of  the  public 
comment  period,  the  Administrator 
finds  that  the  criteria  of  this  section  and 
the  criteria  of  §  63.91  are  met.  the  State 
authorities  will  be  approved  by  the 
Administrator  under  this  section  and 
the  approved  authorities  will  be 
published  in  the  Federal  Register  and 
incorporated  directly  or  by  reference,  in 
the  appropriate  subpart  of  part  63, 
Authorities  approved  xmder  §  63.95  will 
be  incorporated  pursuant  to 
requirements  under  section  112(r). 

(3)  If  the  Administrator  finds  that  any 
of  the  requirements  of  this  section  or 

§  63.91  have  not  been  met,  the 
Administrator  will  disapprove  the  State 
authorities. 

(4)  Authorities  submitted  for  approval 
under  this  section  shall  include  either: 

(i)  State  rules  or  other  requirements 
enforceable  under  State  law  that  would 
substitute  for  a  section  112  rule;  or 

(ii)  (A)  The  specific  permit  terms  and 
conditions  for  the  source  or  set  of 
sources  in  the  source  category  for  which 
the  State  is  requesting  approval  under 
this  section,  including  control 
requirements  and  compliance  and 
enforcement  measures,  that  would 
substitute  for  the  permit  terms  and 
conditions  imposed  by  the  otherwise 
applicable  section  112  rule  for  such 
source  or  set  of  sources. 

(B)  The  Administrator  will  approve 
authorities  specified  under  paragraph 
(a)(4)(ii)(A)  of  this  section  only  when 
the  State  submitting  the  request  already 
has  an  approved  program  under  §  63.94, 
the  Federal  standard  for  the  .source 
category  has  been  promulgated  under 
section  112(h),  and  the  Administrator 
has  not  determined  the  work  practice, 
design,  equipment  or  operational 
requirements  submitted  by  the  State  to 
be  inadequate  under  the  provisions  of 
the  Federal  standard. 

(5)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve  or  disapprove  the  State 
request. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with 
detailed  documentation  that  the  State 
authorities  contain  or  demonstrate: 

(1)  Applicability  criteria  that  are  no 
less  stringent  than  those  in  the 
respective  Federal  rule; 


(2)  Levels  of  control  and  compliance 
and  enforcement  measures  that  result  in 
emission  reductions  from  each  affected 
source  or  accidental  release  prevention 
program  requirements  for  each  affected 
source  that  are  no  less  stringent  than 
would  result  firom  the  otherwise 
applicable  Federal  rule; 

(3)  A  compliance  schedule  that 
assures  that  each  affected  source  is  in 
compliance  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  rule;  and 

(4)  At  a  minimum,  the  approved  State 
authorities  must  include  the  following 
compliance  and  enforcement  measures. 
(For  authorities  addressing  the 
accidental  release  prevention  program, 
minimum  compliance  and  enforcement 
provisions  are  described  in  §63.95.) 

(i)  The  approved  authorities  must 
include  a  method  for  determining 
compliance. 

(ii)  If  a  standard  in  the  approved 
authorities  is  not  instantaneous,  a 
maximum  averaging  time  must  be 
established. 

(iii)  The  authorities  must  establish  an 
obligation  to  periodically  monitor  or  test 
for  compliance  using  the  method 
established  per  §  63.93(b)(4)(i)  sufficient 
to  yield  reliable  data  that  are 
representative  of  the  source’s 
compliance  status. 

(iv)  The  results  of  all  required 
monitoring  or  testing  must  be  reported 
at  least  every  6  months. 

§  63.94  Approval  of  a  State  program  that 
substitutes  for  section  112  emission 
standards. 

Under  this  section  a  State  may  seek 
approval  of  a  State  program  to  be 
implemented  and  enforced  in  lieu  of 
specified  existing  and  future  Federal 
emission  standards  or  requirements 
promulgated  under  sections  112(d),  (f) 
or  (h),  for  those  affected  sources 
permitted  by  the  State  under  part  70  of 
this  chapter. 

(a)  Approval  process.  (1)  Within  45 
days  after  receipt  of  a  complete  request 
for  approval  under  this  section  the 
Administrator  will  seek  public  comment 
for  a  minimum  of  30  days  on  the  State 
request  for  approval.  The  Administrator 
will  require  that  comments  be  submitted 
concurrently  to  the  State. 

(2)  If,  after  review  of  all  public 
comments,  and  State  responses  to 
comments  submitted  to  the 
Administrator  within  30  days  of  the 
close  of  the  public  comment  period,  the 
Administrator  finds  that  the  criteria  of 
this  section  and  the  criteria  of  §  63.91 
are  met,  the  State  program  will  be 
approved  by  the  Administrator,  The 
approved  State  commitment  made 
under  paragraph  (b)(2)  of  this  section 
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and  reference  to  all  documents 
submitted  under  §63.91  (b)(2)  will  be 
published  in  the  Federal  Register  and 
incorporated  directly  or  by  reference  in 
tbe  appropriate  subpart  of  part  63. 

(3)  If  the  Administrator  finds  that  any 
of  the  criteria  of  this  section  or  §  63.91 
have  not  been  met,  the  Administrator 
will  disapprove  the  State  program. 

(4)  Within  180  days  of  receiving  a 
complete  request  for  approval  under 
this  section,  the  Administrator  will 
either  approve  or  disapprove  the  State 
request. 

(b)  Criteria  for  approval.  Any  request 
for  approval  under  this  section  shall 
meet  all  of  the  criteria  of  this  section 
and  §  63.91  before  approval.  The  State 
shall  provide  the  Administrator  with: 

(1)  A  reference  to  all  specific  sources 
or  source  categories  listed  pursuant  to 
subsection  112(c)  for  which  the  State  is 
seeking  authority  to  implement  and 
enforce  standards  or  requirements  under 
this  section; 

(2)  A  legally  binding  commitment 
adopted  through  State  law  that,  after 
approval: 

(i)  For  each  source  subject  to  Federal 
section  112  emission  standards  or 
requirements  for  wbicb  approval  is 
sought,  part  70  permits  shall  be  issued 
or  revised  by  the  State  in  accordance 
with  procedures  established  in  part  70 
of  this  chapter  and  in  accordance  with 
the  schedule  submitted  under 

§  63.91(b)(5)  assuring  expeditious 
compliance  by  all  sources;  and 

(ii)  All  such  issued  or  revised  part  70 
permits  shall  contain  conditions  that: 

(A)  Reflect  applicability  criteria  no 
less  stringent  than  those  in  the 
otherwise  applicable  Federal  standards 
or  requirements; 

(B)  Require  levels  of  control  for  each 
affected  source  and  emission  point  no 
less  stringent  than  those  contained  in 
the  otherwise  applicable  Federal 
standards  or  requirements; 

(C)  Require  compliance  and 
enforcement  measures  for  each  source 
and  emission  point  no  less  stringent 
than  those  in  Ae  otherwise  applicable 
Federal  standards  or  requirements: 

(D)  Express  levels  of  control  and 
compliance  and  enforcement  measures 
in  the  same  form  and  units  of  measure 
as  the  otherwise  applicable  Federal 
standard  or  requirement; 

(E)  Assure  compliance  by  each 
affected  source  no  later  than  would  be 
required  by  the  otherwise  applicable 
Federal  standard  or  requirement. 

§  63.95  Additional  approval  criteria  for 
accidental  release  prevention  programs. 

(a)  A  State  submission  for  approval  of 
an  Accidental  Release  Prevention  (ARP) 
program  must  meet  the  criteria  and  be 


in  accordance  with  the  procedures  of 
this  section,  §63.91,  and,  where 
appropriate,  either  §  63.92  or  §  63.93. 

(b)  The  State  ARP  program 
application  shall  contain  the  following 
elements  consistent  with  the  procedures 
in  §  63.91  and,  where  appropriate,  either 
§63.92  or  §63.93: 

(1)  A  demonstration  of  the  State’s 
authority  and  resources  to  implement 
and  enforce  regulations  which  are  at 
least  as  stringent  as  regulations 
promulgated  under  section  112(r)  that 
specify  substances,  related  thresholds 
and  a  risk  management  program, 

(2)  Procedures  for: 

(i)  Registration  of  stationary  sources, 
as  defined  in  section  112(r)(2)(C)  of  the 
Act,  which  clearly  identifies  the  State 
entity  to  receive  the  registration;  * 

(ii)  Receiving  and  reviewing  risk 
management  plans; 

(iii)  Making  available  to  the  public 
any  risk  management  plan  submitted  to 
the  State  pursuant  to  provisions 
specified  in  section  112(r)  which  are 
consistent  with  section  114(c)  of  the 
Act;  and 

(iv)  Providing  technical  assistance  to 
subject  sources,  including  small 
businesses; 

(3)  A  demonstration  of  the  State’s 
authority  to  enforce  all  accidental 
release  prevention  requirements 
including  a  risk  management  plan 
auditing  strategy; 

(4)  A  description  of  the  coordination 
mechanisms  the  State  implementing 
agency  will  use  with: 

(i)  The  Chemical  Safety  and  Hazard 
Investigation  Board,  particularly  during 
accident  investigation;  and 

(ii)  The  State  Emergency  Response 
Commission,  and  the  Local  Emergency 
Planning  Committees:  and 

(iii)  The  air  permitting  program  with 
respect  to  sources  subject  to  both 
section  112(r)  of  the  Act  and  permit 
requirements  xmder  part  70  of  this 
chapter. 

(c)  A  State  may  request  approval  for 
a  complete  or  partial  program.  A  partial 
accidental  release  prevention  program 
must  include  the  core  program  elements 
listed  in  paragraph  (b)  of  this  section. 

§  63.96  Review  and  withdrawal  of 
approval. 

(a)  Submission  of  information  for 
review  of  approval.  (1)  The 
Administrator  may  at  any  time  request 
any  of  the  following  information  to 
review  the  adequacy  of  implementation 
^d  enforcement  of  an  approved  rule  or 
program  and  the  State  shall  provide  that 
information  within  45  days  of  the 
Administrator’s  request: 

(i)  Copies  of  any  State  statutes,  rules, 
regulations  or  other  requirements  that 


have  amended,  repealed  or  revised  the 
approved  State  rule  or  program  since 
approval  or  since  the  immediately 
previous  EPA  review; 

(ii)  Information  to  demonstrate 
adequate  State  enforcement  and 
compliance  monitoring  activities  with 
respect  to  all  approved  State  rules  and 
with  all  section  112  rules,  emission 
standards  or  requirements; 

(iii)  Information  to  demonstrate 
adequate  funding,  staff,  and  other 
resources  to  implement  and  enforce  the 
State’s  approved  rule  or  program; 

(iv)  A  schedule  for  implementing  the 
State’s  approved  rule  or  program  that 
assures  compliance  with  all  section  112 
rules  and  requirements  that  the  EPA  has 
promulgated  since  approval  or  since  the 
immediately  previous  EPA  review, 

(v)  A  list  of  part  70  or  other  permits 
issued,  amended,  revised,  or  revoked 
since  approval  or  since  immediately 
previous  EPA  review,  for  sources 
subject  to  a  State  rule  or  program 
approved  under  this  subpart. 

(vi)  A  summary  of  enforcement 
actions  by  the  State  regarding  violations 
of  section  112  requirements,  including 
but  not  limited  to  administrative  orders 
and  judicial  and  administrative 
complaints  and  settlements. 

(2)  Upon  request  by  the 
Administrator,  the  State  shall 
demonstrate  that  each  State  rule, 
emission  standard  or  requirement 
applied  to  an  individual  source  is  no 
less  stringent  as  applied  than  the 
otherwise  applicable  Federal  rule, 
emission  standard  or  requirement. 

(b)  Withdrawal  of  approval  of  a  state 
rule  or  program.  (1)  If  the  Administrator 
has  reason  to  believe  that  a  State  is  not 
adequately  implementing  or  enforcing 
an  approved  rule  or  program  according 
to  the  criteria  of  this  section  or  that  an 
approved  rule  or  program  is  not  as 
stringent  as  the  otherwise  applicable 
Federal  rule,  emission  standard  or 
requirements,  the  Administrator  will  so 
inform  the  State  in  writing  and  will 
identify  the  reasons  why  the 
Administrator  believes  that  the  State’s 
rule  or  program  is  not  adequate.  The 
State  shall  then  initiate  action  to  correct 
the  deficiencies  identified  by  the 
Administrator  and  shall  inform  the 
Administrator  of  the  actions  it  has 
initiated  and  completed.  If  the 
Administrator  determines  that  the 
State’s  actions  are  not  adequate  to 
correct  the  deficiencies,  the 
Administrator  will  notify  the  State  that 
the  Administrator  intends  to  withdraw 
approval  and  will  hold  a  public  bearing 
and  seek  public  comment  on  the 
proposed  withdrawal  of  approval.  The 
Administrator  will  require  that 
comments  be  submitt^  concurrently  to 
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the  State.  Upon  notification  of  the  intent 
to  withdraw,  the  State  will  notify  all 
sources  subject  to  the  relevant  approved 
rule  or  program  that  withdrawal 
proceeding  have  been  initiated. 

(2)  Based  on  any  public  comment 
received  and  any  response  to  that 
comment  by  the  State,  the 
Administrator  «vill  notify  the  State  of 
any  changes  in  identified  deficiencies  or 
actions  needed  to  correct  identified 
deficiencies.  If  the  State  does  not  correct 
the  identified  deficiencies  within  90 
days  after  receiving  revised  notice  of 
deficiencies,  the  Administrator  shall 
withdraw  approval  of  the  State’s  rule  or 
pro^m  upon  a  determination  that: 

(i|  The  State  no  longer  has  adequate 
authorities  to  assure  compliance  or 
resources  to  implement  and  enforce  the 
approved  rule  or  program,  or 

(ii)  The  State  is  not  adequately 
implementing  or  enforcing  the  approved 
rule  or  program,  or 

(iii)  An  approved  rule  or  program  is 
not  as  stringent  as  the  otherwise 
applicable  Federal  rule,  emission 
standard  or  requirement. 

(3)  The  Administrator  may  withdraw 
approval  for  part  of  a  rule,  for  a  rule,  for 
part  of  a  program,  or  for  an  entire 
program. 

(4)  Any  State  rule,  program  or  portion 
of  a  State  rule  or  program  for  which 
approval  is  withdrawn  is  no  longer 
Federally  enforceable.  The  Federal  rule, 
emission  standard  or  requirement  that 
would  have  been  applicable  in  the 
absence  of  approval  under  this  subpart 
will  be  the  federally  enforceable  rule, 
emission  standard  or  requirement. 

(i)  Upon  withdrawal  of  approval,  the 
Administrator  will  publish  an 
expeditious  schedule  for  sources  subject 
to  the  previously  approved  State  rule  or 
program  to  come  into  compliance  with 
applicable  Federal  requirements.  Sudi 
schedule  shall  include  interim  emission 
limits  where  appropriate.  During  this 
transition,  sources  must  be  operated  in 
a  manner  consistent  with  good  air 
pollution  control  practices  for 
minimizing  emissions. 

(ii)  Upon  withdrawal,  the  State  shall 
reopen,  under  the  provisions  of  §  70.7(f) 
of  this  chapter,  the  part  70  permit  of 
each  source  subject  to  the  previously 
approved  rules  or  programs  in  order  to 
assure  compliance  through  the  permit 
with  the  applicable  requirements  for 
each  source. 

(iii)  If  the  Administrator  withdraws 
approval  of  State  rules  applicable  to 
sources  that  are  not  subje^  to  part  70 
permits,  the  applicable  State  rules  are 
no  longer  Federally  enforceable. 

(iv)  If  the  Administrator  withdraws 
approval  of  a  portion  of  a  State  rule  or 
program,  other  approved  portions  of  the 


State  rule  or  program  that  are  not 
withdrawn  shall  remain  in  effect. 

(v)  Any  applicable  Federal  emission 
standard  or  requirement  shall  remain 
enforceable  by  the  EPA  as  specified  in 
section  112(1)(7)  of  the  Act. 

(5)  If  a  rule  approved  under  §  63.93  is 
withdrawn  under  the  provisions  of 

§  63.96(bH2)  (i)  or  (ii),  and,  at  the  time 
of  withdrawal,  the  Administrator  finds 
the  rule  to  be  no  less  stringent  than  the 
otherwise  applicable  Federal 
requirement,  the  Administrator  will 
grant  equivalency  to  the  previously 
approv^  State  rule  under  the 
appropriate  provisions  of  this  part. 

(6)  A  State  may  submit  a  new  rule, 
program  or  portion  of  a  rule  or  program 
for  approval  after  the  Administrator  has 
withdrawn  approval  of  the  State's  rule, 
program  or  portion  of  a  rule  or  program. 
The  Administrator  will  determine 
whether  the  new  rule  or  program  or 
portion  of  a  rule  or  program  is 
approvable  according  to  the  criteria  and 
procedures  of  §  63.91  and  either  of 
§63.92,  §63.93  or  §63.94. 

(7)  A  State  may  voluntarily  withdraw 
from  an  approved  State  rule,  program  or 
portion  of  a  rule  or  program  by  notifying 
the  EPA  and  all  affected  sources  subject 
to  the  rule  or  program  and  providing 
notice  and  opportunity  for  comment  to 
the  public  within  the  State. 

(i)  Upon  voluntary  withdrawal  by  a 
State,  the  Administrator  will  publish  a 
timetable  for  sources  subject  to  the 
previously  approved  State  rule  or 
program  to  come  into  compliance  with 
applicable  Federal  requirements. 

(ii)  Upon  voluntary  withdrawal,  the 
State  must  reoj>en  and  revise  the  part  70 
permits  of  all  sources  affected  by  the 
withdrawal  as  provided  for  in  this 
section  and  §  70.7(f),  and  the  Federal 
rule,  emission  standard,  or  requirement 
that  would  have  been  applicable  in  the 
absence  of  approval  under  this  subpart 
will  become  the  applicable  requirement 
for  the  source. 

(iii)  Any  applicable  Federal  section 
112  rule,  emission  standard  or 
requirement  shall  remain  enforceable  by 
the  EPA  as  specified  in  section  112(1)(7) 
of  the  Act. 

(iv)  Voluntary  withdrawal  shall  not  be 
effective  sooner  than  180  days  after  the 
State  notifies  the  EPA  of  its  intent  to 
voluntarily  withdraw. 

IFR  Doc.  93-28821  Filed  11-24-93;  8.45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-139;  RM-8211.  RM- 
8307] 

Radio  Broadcasting  Services; 
Anchorage  and  Seward,  AK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  lliis  document  substitutes 
Channel  276C1  for  Channel  275C2  at 
Anchorage,  Alaska,  and  modifies  the 
license  for  Station  KXDZ  (FM)  to  specify 
operation  on  the  higher  powered 
channel,  in  response  to  a  request  filed 
by  American  Radio  Brokers.  Inc. 
Additionally,  Channel  290 A  is 
substituted  for  vacant  Channel  276A  at 
Seward,  Alaska,  to  accommodate  the 
modification  of  Station  KXDZ  (FM)  at 
Anchorage,  in  response  to  a 
counterproposal  filed  by  American 
Radio  Brokers.  Inc.  (RM-6307).  See  58 
FR  32338  (June  9, 1993),  Coordinates  for 
Channel  276C1  at  Anchorage  are  61-09- 
58  and  149-49-34.  Coordinates  for 
Channel  290 A  at  Seward  are  60-06-15 
and  149-26-32.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  December  27. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-139, 
adopted  October  29, 1993,  and  released 
November  12, 1993.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC’s  Reference 
Center  (room  239),  1919  M  Street  N'W., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street  NW.,  room  246,  or  2100 
M  Street  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 
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§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  275C2  and  adding 
Channel  276C1  at  Anchorage,  and  by 
removing  Channel  276A  and  adding 
Channel  290A  at  Seward. 

Federal  Ck)mmunications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  93-28923  Filed  11-24-93;  8:45  ami 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-222;  RM-8297] 

Radio  Broadcasting  Services;  Moberly, 
MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
247C3  to  Moberly,  Missouri,  as  that 
commimity’s  third  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
KWIX  Inc.  The  coordinates  for  Channel 
247C3  are  39-26-22  and  92-15-28. 
There  is  a  site  restriction  15.2 
kilometers  (9.5  miles)  east  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  December  27, 1993.  The 
window  period  for  Hling  applications 
for  Channel  247C3  at  Moberly  will  open 
on  December  29, 1993,  and  close  on 
January  27, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-222, 
adopted  October  28, 1993,  and  released 
November  12, 1993.  The  ^11  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  7^AMENDED1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  247C3,  Moberly. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division.  Mass  Media  Bureau. 

IFR  Doc.  93-28927  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-209;  RM-8282] 

Radio  Broadcasting  Services;  Rainelle, 
WV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  R-B  Company,  Inc., 
substitutes  Channel  237B1  for  Channel 
237A  at  Rainelle,  West  Virginia,  and 
modifies  Station  WRRL-FM’s 
construction  permit  accordingly.  See  58 
FR  40402,  July  28, 1993.  Channel  337B 
can  be  allotted  to  Rainelle  in 
compliance  with  the  Commission’s 
minimum  distance  separation 
requirements  with  a  site  restriction  of  21 
kilometers  (13  miles)  northeast  to  avoid 
a  short-spacing  to  Station  WXIL, 
Channel  236B,  Parkersburg,  West 
Virginia.  The  coordinates  for  Channel 
237B1  at  Rainelle  are  North  Latitude 
38-07-21  and  West  Longitude  80-37- 
37.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6430. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  93-209, 
adopted  October  19, 1993,  and  released 
November  12, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  removing  Channel  237A 
and  adding  Channel  237B1  at  Rainelle. 
Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  93-28926  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  e712-01-M 


47  CFR  Part  90 

[PR  Docket  No.  93-35;  FCC  93-479] 

Private  Land  Mobile  Radio  Services; 
Channel  Exclusivity  for  Qualified 
Private  Paging  Systems  at  929-930 
MHz 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
amended  its  rules  governing  private 
paging  systems  at  929-930  MHz  to  grant 
channel  exclusivity  to  qualifred  local, 
regional,  and  national  paging  systems. 
This  action  responds  to  a  petition  for 
rule  making  filed  by  the  Association  for 
Private  Carrier  Paging  Section  of  the 
National  Association  of  Business  and 
Educational  Radio,  Inc.,  and  is  intended 
to  prevent  frequency  congestion  and 
provide  incentives  for  paying  licensees 
to  invest  in  superior  teidmology. 
EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Furth,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  PR  Docket  No.  93-35,  FCC 
93-479,  adopted  October  21, 1993,  and 
released  November  17, 1993.  The  full 
text  of  the  Report  and  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch,  room  230, 1919  M  St., 
NW.,  Washington,  DC.  The  complete 
text  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  2100  M  St.,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Summary  of  Report  and  Order 
A.  Introduction  and  Background 

1.  In  the  Report  and  Order,  we  amend 
part  90  of  the  Commission’s  rules  to 
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grant  channel  exclusivity  to  qualified 
929-930  MHz  private  paging  systems. 

The  proceeding  was  initiated  by  a 
Notice  of  Proposed  Rule  Making.  8  FCC 
Red  2227,  published  at  58  FR  17819 
(April  6, 1993).  Under  the  rules  adopted 
today,  paging  systems  consisting  of  six 
or  more  transmitters  will  be  entitled  to 
local  exclusivity  in  most  areas,  and 
larger  systems  can  obtain  regional  or 
nationwide  exclusivity.  Exclusivity  will 
be  implemented  on  35  of  40  private 
paging  channels,  while  five  channels 
will  continue  to  be  assigned  on  a  shared 
basis.  Exclusivity  is  conditioned  on 
completion  of  construction  within  eight 
months  of  licensing,  with  “slow 
growth”  extensions  allowed  under  some 
circumstances.  Existing  systems  meeting 
the  new  criteria  will  obtain  immediate 
exclusivity,  and  ail  other  existing 
systems  will  be  grandfathered. 

B.  Need  for  Exclusivity 

2.  Under  our  previous  rules,  the  40 
private  paging  frequencies  at  900  MHz 
were  assigned  on  a  shared  basis,  with 
applications  subject  to  frequency 
coordination  to  maximize  efficient 
channel  use.  Since  these  rules  were 
adopted  in  1982,  however,  the  demand 
for  paging  services,  and  particularly  fw 
services  that  can  be  offered  on  a  wide- 
area  basis,  has  increased  dramatically. 

As  demand  for  paging  spectrum  grows, 
the  sharing  of  paging  fr^uencies, 
although  technically  feasible,  threatens 
to  discourage  optimally  efficient  use. 
Even  where  sharing  has  not  been 
necessary  in  the  past,  licensees  are 
reluctant  to  invest  in  advanced  paging 
technology  because  of  the  risk  that 
others  will  be  assigned  to  the  same 
frequency  in  the  future.  Therefore,  in 
order  to  create  a  more  stable,  predictable 
environment  for  investment  in  wide- 
area,  high-capacity  paging  systems,  we 
are  establishing  “earned”  channel 
exclusivity  for  929-930  MHz  paging 
systems. 

C.  Exclusivity  Criteria 

3.  In  all  but  the  three  largest  urban 
markets,  we  will  grant  local  exclusivity 
to  any  paging  system  comprised  of  at 
least  six  contiguous  transmitters  (to  be 
“contiguous,”  each  transmitter  must  be 
within  25  miles  of  at  least  one  other 
transmitter  in  the  system  and  not  co¬ 
located  with  another  transmitter  being 
counted  toward  the  minimum  on  the 
same  firequency).  In  the  three  largest 
markets,  18  transmitters  will  be 
required.  For  purposes  of  meeting  this 
minimum,  multiple  licensees  (e.g., 
affiliates,  subsidiaries,  joint  venture 
partners)  will  be  allowed  to  aggregate 
transmitters  provided  they  are  part  of  a 


single  jointly  operated  system  and 
otherwise  meet  our  criteria. 

4.  Regional  systems  comprised  of  70 
or  more  transmitters  situated  in  no  more 
than  12  adjacent  states  will  receive  the 
same  co-channel  protection  as  local 
systems,  except  that  protection  is 
extended  to  non-contiguous  transmitters 
in  the  system.  However,  to  prevent 
applicants  fi-om  attempting  to  “block 
out”  major  markets  throu^  strategic 
transmitter  placement,  regional  system 
operators  proposing  to  serve  any  of  the 
top  30  markets  must  meet  the  criteria  for 
local  exclusivity  in  those  markets. 

5.  Nationwide  paging  systems  may 
obtain  nationwide  exclusivity  provided 
they  (1)  have  a  minimum  of  300 
transmitters,  (2)  provide  service  to  fifty 
or  more  markets,  including  at  least 
twenty-five  of  the  top  fifty  markets,  and 
(3)  serve  at  least  two  markets  in  each  of 
seven  designated  regions.  This  standard 
distinguishes  truly  national  paging 
systems  from  those  that  are  essentially 
regional  in  character.  We  also  adopt  the 
suggestion  of  several  commenters  to 
extend  the  scope  of  nationwide 
exclusivity  to  include  Alaska,  Hawaii, 
and  Puerto  Rico. 

6.  Many  commenters  raise  the  issue  of 
whether  licensees  should  be  allowed  to 
count  the  same  transmitter  for 
exclusivity  purposes  on  more  than  one 
frequency  by  use  of  “frequency-agile” 
transmitters.  To  prevent  the  potential 
hoarding  of  multiple  frequencies,  we 
will  allow  multi-frequency  transmitters 
to  be  coimted  only  once  for  exclusivity 
purposes.  A  licensee  using  multi¬ 
frequency  transmitters  may  qualify  for 
exclusivity  on  two  fiequencies, 
however,  by  constructing  twice  the 
number  of  transmitters  required  to 
obtain  one  channel. 

7.  For  those  systems  that  qualify  for 
local  and  regional  exclusivity,  minimum 
mileage  separations  will  be  imposed  on 
co-channel  licensees.  Required 
separation  distances  are  based  on  the 
antenna  height  and  efiective  power  of 
the  protected  system’s  transmitters,  and 
are  similar  to  our  rules  for  930-931  MHz 
common  carrier  paging  frequencies.  For 
those  systems  that  qualify  for 
nationwide  exclusivity,  no  new 
licensing  of  co-channel  systems  will  be 
allowed  anywhere  in  the  contii^ntal 
United  States,  Hawaii,  Alaska,  or  Puerto 
Rico. 

D.  Channel  Allocation 

8.  The  new  rules  apply  to  35  of  the 
40  929-930  MHz  channels.  The 
remaining  five  channels  (929.0375, 
929.0625,  929.0875, 929.1625,  and 
929.2625)  will  continue  to  be  assigned 
on  a  non-exclusive  basis.  This  reserve 
will  be  particularly  useful  to  small  non¬ 


commercial  systems  that  do  not  need  or 
desire  an  exclusive  channel  assignment. 
Commercial  and  non-commercial 
operators  are  equally  eligible  to  apply 
for  any  929-930  MHz  frequency, 
whether  it  is  shared  or  exclusive. 

E.  Construction  and  Technical 
Requirements 

9.  Exclusivity  is  granted  conditionally 
upon  frequency  assignment  and  runs  for 
eight  months  from  initial  licensing,  at 
which  point  constructed  stations  will 
receive  final  exclusivity.  Licensees  will 
not  be  allowed  to  extend  the  eight- 
month  limit  by  applying  for  license 
modifications.  Applicants  seeking  to 
build  larger  systems  (30  or  more 
transmitters)  may  apply  for  up  to  three 
years  to  construct  based  on  a  showing 
of  reasonable  need  for  the  extension,  a 
detailed  construction  timetable,  and  a 
commitment  to  obtain  a  performance 
bond  or  place  funds  in  escrow  to  cover 
estimated  construction  costs.  If  the 
system  is  not  constructed  and  operating 
at  the  end  of  the  relevant  construction 
period,  exclusivity  will  be  forfeited  and 
the  channel  made  available  to  other 
applicants. 

10.  To  discourage  speculative 
applications,  the  Order  establishes 
minimum  technical  standards  for  each 
transmitter  to  be  counted  towards  the 
number  required  for  diannel 
exclusivity.  Specifically,  each 
transmitter  must  have  100  watts 
minimum  output  power  and  simulcast 
capability,  and  all  transmitters  must 
function  together  as  part  of  a  single 
operating  system. 

11.  To  prevent  applicants  from 
applying  for  multiple  frequencies  to 
block  entry  by  potential  competitors, 
applicants  are  limited  to  requesting  one 
frequency  at  a  time  at  any  location.  An 
applicant  may  not  request  a  second 
frequency  in  a  given  area  imless  and 
until  it  completed  construction  and 
commenced  operation  of  a  qualified 
system  in  that  area  on  the  initial 
^quency. 

F.  Existing  Systems  and  Future 
Licensing 

12.  The  Order  provides  that  all 
incumbent  licensees  will  be 
grandfathered  with  respect  to  their 
existing  systems,  and  those  who  meet 
our  exclusivity  criteria  will  be  granted 
exclusivity.  The  grandfathering 
provisions  of  the  Order  apply  to  all  929- 
930  MHz  paging  licenses  granted  on  or 
before  October  14, 1993  and  to  licensees 
subsequently  granted  based  on 
applications  filed  on  or  before  October 
14, 1993.  It  should  be  emphasized  that 
the  rules  grant  incumbent  licensees 
protection  only  against  new  co-channel 
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licensing:  To  the  extent  that 
grandfo^ered  licensees  are  currently 
sharing  frequencies  with  each  other, 
they  must  continue  to  comply  with  the 
obligations  of  mutual  cooperation  and 
non-interference  that  have  applied 
previously. 

13.  With  respect  to  future  expan»on. 
the  Commission  will  process  all  futmre 
applications  for  900  hfHz  paging 
licenses,  i.e.,  applications  filed  after 
October  14, 1993,  on  a  first-come,  first- 
served  basis.  Applications  for  new 
licenses  will  be  accepted  only  if  the 
resulting  system  qualifies  for  exclusivity 
under  our  rules  and  does  not  violate  our 
minimum  separation  standards  with 
respect  to  other  systems  that  have 
previously  qualified  for  exclusivity  on 
the  same  frequency.  In  the  event  of 
simultaneously  filed  mutually  exclusive 
apphcations,  we  will  grant  a  dispositive 
preference  in  favor  of  an  application  to 
expand  an  existing  system  over  an 
application  to  construct  a  new  system. 
With  respect  to  simultaneous  mutually 
exclusive  applicaticms  where  no  party  is 
entitled  to  a  preference,  we  will  defer 
action  until  the  conclusion  of  our 
pending  rule  making  on  competitive 
bidding  procedures. 

G.  Coordination 

14.  NABER  will  continue  as 
coordinator  for  this  during  the  initial 
implementation  and  commencement  of 
licensing  under  this  Order,  but  we  are 
prepared  to  introdrice  additional 
coordinators  into  this  process  once  we 
are  assured  that  they  are  capable  of 
developing  a  coordination  data  base  and 
exchanging  data  base  information 
instantaneously  with  other  coordinators. 
The  Order  delates  authority  to  the 
Chief  of  the  Private  Radio  Bureau  to 
develop  specific  standards  for  those 
who  wish  to  provide  coordination 
service  at  929-930  MHz  and  to 
authorize  coordination  as  soon  as 
possible  by  those  who  demonstrate  the 
ability  to  meet  those  standards. 

H.  Transition  Procedures 

1*5.  To  facilitate  the  transition  finm 
shared  to  exclusive  licensing,  we  are 
implementing  the  following  proced  ures. 
Within  thirty  days  of  the  effective  date 
of  this  Order,  any  incumbent  licensee 
that  believes  it  qualifies  for  exclusivity 
based  on  existing  construction  or 
authorizations  shall  submit  a  request  for 
designation  of  exclusive  status  to 
NABER.  The  request  shall  provide 
information  demonstrating  that  the 
licensee’s  paging  system  qualifies  for 
exclusivity  under  the  criteria  set  forth  in 
this  Order.  NABER  will  review  all 
submissions,  confirm  that  they  meet  our 
exclusivity  criteria,  and  forward 


confirmed  requests  to  the  Commission 
for  final  review,  approval,  md  entry 
into  our  licensing  data  base.  Once  this 
process  is  complete,  we  will  begin 
processing  new  applications.  New 
applicants  will  be  required  to  provide 
the  exclusivity  information  described 
above  as  part  of  their  application. 

Further  details  of  these  procedures  will 
be  provided  by  Public  Notice. 

/.  Conditional  Operation 

16.  We  are  making  a  minor 
modification  to  our  rules  on  conditional 
licensing  to  allow  conditional  operation 
of  929-939  MHz  stations  located-above 
’’Line  A,”  i.e.,  within  250  miles  of  the 
Canadian  border.  Previously,  we  did  not 
allow  conditional  operation  of  such 
stations  above  Line  A  because  such 
applications  required  coordination  with 
Canada  prior  to  licensing.  In  July  1992, 
however,  the  Conunissicm  and  Canada’s 
Department  of  Communications  agreed 
that  such  coordination  was  no  longer 
necessary  at  929-930  MHz.  We  have 
received  a  petition  horn  PageNet 
requesting  that  we  amend  our 
conditional  permit  rules  to  conform  to 
this  agreement.  Although  this  matter 
was  not  raised  in  the  Notice  in  this 
proceeding,  we  consider  this  to  be  a 
minor  and  non-controversial  matter  in 
which  the  public  is  unlikely  to  be 
interested.  Accordingly,  we  find  good 
cause  to  conclude  that  notice  and 
comment  is  uimecessary.  Therefore,  we 
are  amending  our  rules  to  allow 
conditional  operation  of  929-939  MHz 
stations  above  Line  A,  provided  all 
other  requirements  of  our  rules  are  met. 

Final  Regulatory  Flexibility  Analysis 

17.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  a  I^nal 
Regulatory  Flexibility  Analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  viewed  at  the 
Commission’s  offices  or  obtained  fium 
its  copy  contractor. 

Ordering  Clauses 

18.  Accordingly,  it  is  ordered  that. 
Pursuant  to  the  authority  of  sections 
4{i),  303{^,  303(r),  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g), 

303(r),  and  332(a),  part  90  of  the 
Commission’s  Rules,  47  CFR  part  90,  is 
amended  as  set  forth  below. 

19.  It  is  further  ordered  that  this 
Report  and  Order  will  be  effective  thirty 
days  after  publication  in  the  Federal 
Register. 

20.  It  is  further  ordered  that  PageNet’s 
Petition  for  Rule  Making,  filed  August  9, 
1993,  is  dismissed  as  moot. 


21.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  90 

Business  and  industry,  Channel 
exclusivity.  Private  carrier  paging. 

Private  land  mobile  radio  services. 

Federal  Communications  Commission. 

William  F.  Catoa, 

Acting  Secretary. 

Amendatory  Text 

Part  90  of  chaptw  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  9<h-4>RIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4, 303, 48  Stat  1068, 
1082,  as  amended;  47  U.S.C  154, 303  and 
332,  unless  otherwise  noted. 

2.  Section  90.159  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

'  S  90.159  Temporary  and  coitdttionai 
permits. 

***** 

(b)  *  *  * 

(1)  For  applicants  proposing  ta 
operate  below  470  MHz,  that  the 
proposed  station  location  is  south  of 
Line  A  or  west  of  Line  C  as  defined  hi 
§  90.7;  for  applicants  in  the  one-way 
paging  929-930  MHz  band,  that  the 
propoi^  statimi  location  is  west  of  Line 
C  as  defined  in  §  90.7. 

•  •  •  *  * 

3.  Section  90.175  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

{90.175  Frequency  coordination 
requirements. 

***** 

(c)  For  frequencies  in  the  929-930 
MHz  band.  A  statement  ftom  the 
coordinator  recommending  the  most 
appropriate  frequency.  For  applications 
under  §  90.495,  the  coordinate’s 
statement  must  verify  that  the  proposed 
system  meets  the  requirements  of  that 
section. 

***** 

4.  Section  90.494  is  revised  to  read  as 
follows: 

{  90.494  One-way  paging  operations  in  ttte 
929-930  MHz  band. 

(a)  The  following  frequencies  are 
available  to  all  eligible  part  90  users  for 
one-way  paging  systems  on  an  exclusive 
basis  as  provided  under  §  90.495: 
929.0125,  929.1125,  929.1375, 929.1875, 
929.2125,  929.2375,  929.2875, 
929.3125,  929.3375, 929.3625, 
929.3875, 929.4125,  929.4375, 
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929.4625,  929.4875,  929.5125, 
929.5375,  929.5625,  929.5875, 
929.6125,  929.6375,  929.6625, 
929.6875,  929.7125,  929.7375, 
929.7625,  929.7875,  929.8125, 
929.8375,  929.8625,  929.8875, 
929.9125,  929.9375,  929.9625, 
929.9875 

(b)  The  following  frequencies  are 
available  to  all  eligible  part  90  users  for 
one-way  paging  systems  on  a  shared 
basis  only  and  will  not  be  assigned  for 
the  exclusive  use  of  any  licensee. 

929.0375,  929.0625,  929.0875,  929.1625, 
929.2625 

(c)  All  frequencies  bsted  in  this 
section  may  be  used  to  provide  one-way 
paging  communications  to  persons 
eligible  for  licensing  under  subpart  B,  C, 
D,  or  E  of  this  part,  representatives  of 
Federal  Government  agencies,  and 
individuals.  The  provisions  of 

§  90.173(b)  apply  to  all  frequencies 
listed  in  this  section. 

(d)  Licensees  on  these  frequencies 
may  utilize  any  type  of  paging  operation 
desired  (tone  only,  tone-voice,  digital, 
tactile,  optical  readout,  etc.). 

(e)  There  shall  be  no  minimum  or 
maximum  loading  standards  for  these 
frequencies. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  the  eflective  radiated 
power  and  antenna  height  for  base 
stations  providing  one-way  paging 
service  in  the  fiequency  band  929-930 
MHz  must  not  exceed  1  kilowatt  (30 
dBw)  and  304  meters  (1000  feet)  above 
average  terrain  (AAT),  or  the  equivalent 
thereof  determined  h-om  the  following 
table: 


Antenna  height  (AAT) 
(meters/(feet)] 

Effective 

radiated 

power 

(ERP) 

(watts) 

Above  1357  (4500) . 

65 

Above  1205  to  1357  (4000  to 
4500)  . 

70 

Above  1056  to  1205  (3500  to 

4000) 

75 

Above  904  to  1056  (3000  to 
3fi00) 

100 

Above  762  to  904  (2500  to  3000) 

140 

Above  609  to  762  (2000  to  2500) 

200 

Above  457  to  609  (1500  to  2000) 

350 

Above  304  to  457  (1000  to  1500) 

600 

(g)  Stations  operating  as  part  of 
nationwide  paging  systems  under 
§  90.495(a)(3)  may  operate  at  a 
maximum  elective  radiated  power  of 
3500  watts. 

5.  Section  90.495  is  added  to  read  as 
follows: 

§  90.495  Channel  exclusivity  for  local, 
regional,  and  national  paging  systems. 

(a)(1)  Applicants  for  commercial  or 
non-cormnercial  private  paging  stations 
in  the  929-930  MHz  band  are  eligible 
for  channel  exclusivity  based  on  the 
minimum  separation  standards 
provided  in  diis  section.  To  qualify  for 
exclusivity,  applicants  must  construct 
and  operate  a  local,  regional,  or 
nationwide  paging  system  that  conforms 
to  the  following  criteria: 

(1)  A  local  system  must  consist  of  at 
least  six  contiguous  transmitters,  except 
in  the  New  York,  Los  Angeles,  and 
Chicago  markets,  as  defined  in  §  90.741, 
where  18  contiguous  transmitters  are 
required.  For  purposes  of  this  section, 
transmitters  will  be  considered 
contiguous  if: 

(A)  Each  transmitter  is  located  within 
25  miles  (40  kilometers)  of  at  least  one 
other  transmitter  in  the  system; 

(B)  The  combined  areas  defined  by  a 
12.5  mile  radius  aroimd  each 
transmitter  form  a  single  contiguous 
area;  and 

(C)  No  transmitter  is  co-located  with 
any  other  transmitter  being  counted  as 
part  of  a  local  system  for  purposes  of 
this  section. 

(ii)  Transmitters  will  be  considered 
co-located  for  purposes  of  this  section  if 
they  are  situated  on  a  common  antenna, 
building,  antenna  farm,  or  similar 
facility. 

(2)  A  regional  system  must  consist  of 
70  or  more  transmitters,  not  necessarily 
contiguous  as  defined  in  paragraph 
(a)(l)(i)  of  this  section,  located  in  no 
more  than  twelve  adjacent  states  in  the 
continental  United  States.  In  each  of  the 
top  thirty  markets  listed  in  §  90.741,  no 
transmitter  may  be  counted  as  part  of  a 
regional  system  under  this  paragraph 
unless  it  would  also  qualify  as  part  of 

a  local  system  under  paragraph  (a)(l)(i) 
of  this  section. 

(3)  A  nationwide  system  must  consist 
of  300  or  more  transmitters  in  the 
continental  United  States,  Alaska, 
Hawaii,  and  Puerto  Rico,  and  must 


provide  service  to  at  least  50  markets 
listed  in  §  90.741,  including  25  of  the 
top  50  markets  and  two  markets  in  each 
of  the  following  regions: 

(i)  Region  1 — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Vermont. 

(ii)  Region  2 — ^Delaware,  District  of 
Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Virginia,  West  Virginia. 

'  (iii)  Region  3 — Illinois,  Indiana,  Ohio, 
Michigan,  Wisconsin. 

(iv)  Region  4 — Alabama,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee. 

(v)  Region  5 — ^Arkansas,  Kansas, 
Missouri,  Oklahoma,  Texas. 

(vi)  Region  6 — ^Arizona,  Colorado, 
Idaho,  Iowa,  Minnesota,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Oregon,  South  Dakota,  Utah, 
Washington,  Wyoming. 

(vii)  Region  7 — California,  Nevada. 

(4)  No  transmitter  may  be  coimted  as 
part  of  a  local,  regional,  or  nationwide 
system  under  this  section  unless  it  is 
capable  of  at  least  100  watts  output 
power,  has  simulcast  capability,  and  is 
to  be  operated  as  part  of  the  paging 
system  for  which  channel  exclusivity  is 
sought.  Transmitters  that  are  part  of  a 
single  paging  system  need  not  be 
licensed  to  a  single  entity  to  comply 
with  this  requirement. 

(5)  Frequency-agile  transmitters  may 
be  count^  no  more  than  once  for 
purposes  of  this  section.  A  licensee 
using  frequency-agile  transmitters  may 
qualify  for  exclusivity  on  a  second 
frequency  by  constructing  twice  the 
number  of  transmitters  required  to 
obtain  exclusivity  on  a  single  frequency, 
provided  that  all  other  requirements  of 
this  section  are  met. 

(6)  The  provisions  of  this  section 
apply  solely  to  the  frequencies  listed  in 
§g0.494(a). 

(b)  If  a  paging  licensee  qualifres  for 
exclusivity  under  paragraph  (a)  of  this 
section,  no  co-channel  authorization 
may  be  granted  to  another  applicant 
except  in  compliance  with  the 
separation  requirements  set  forth  in  this 
paragraph. 

(1)  The  following  table  of  heights  and 
powers  is  used  to  classify  all  929-930 
MHz  paging  stations: 


Average  antenna  height  above  average  terrain  [meters/(feet}] 


Station  Class 


1206-1526  (4001-5000)  .  G  G  F  E  F  F 

862-1205  (2826-4000)  .  H  G  G  F  F  F 

'610-861  (2001-2826)  .  K  H  H  G  F  F 

427-609  (1401-2000)  .  L  K  H  G  G  G 

304-426(1001-1400)  .  L  L  K  H  G  G 
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Average  antenna  height  atx>ve  average  terrain  [meters/(leet)] 

Station  Class 

177-303  (581-1000) _ _ _ _ 

L 

L 

L  L 

K 

H 

0-176  (0-680) _ _ _ _ - . 

L 

L 

L  L 

L 

L 

Eftectiva  radiated  power  (watts) _ _ _ 

125 

250 

500  1000 

1860 

3500 

(2)  Tbe  minimum  distance  between  each  co-channel  station  amd  each  transmitter  in  a  s]^em  qualified  for  local 
or  regional  exclusivity  xmder  paragraph  (a)  of  this  section  is  determined  by  the  following  table: 

Minimum  Separation  Betimeen  Co-channel  Stations 

Pcttometeca/tmtesH 

SlaSon  Class: 


112  (70) 
120  (75) 
128(60) 
163  (101) 
223(139) 


125(78) 
133(63) 
168  (104) 
227(142) 


138(86) 

173(107) 

233(145) 


187(116) 
247  (154) 


275  (171) 


Station  class 


H 


(3)  No  co-channel  authorization  will 
be  granted  in  the  continental  United 
States.  Alaska.  Hawaii,  or  Puerto  Rico 
on  any  frequency  assigned  to  a 
nationwide  paging  system  as  defined  in 
paragraph  (a)(3)  of  t^  section. 

(4)  The  separation  standards  set  forth 
in  this  section  do  not  apply  to  the 
placement  of  co-channel  stations  that 
have  been  authorized  on  or  prior  to 
October  14, 1993  or  that  are 
subsequently  authorized  based  on 
applications  filed  with  the  Commission 
on  or  prior  to  October  14, 1993. 

(c)  A  proposed  paging  system  that 
meets  the  criteria  for  channel 
exclusivity  under  paragraph  (a)  of  this 
section  will  be  granted  exclusivity 
under  this  section  at  the  time  of  initial 
licensing.  Such  exclusivity  will  expire 
unless  the  proposed  system  (or  a 
sufficient  portion  of  the  system  to 
qualify  for  exclusivity)  is  constructed 
and  operating  within  eight  months  of 
the  licensing  date.  If  exdusivity  expires 
for  failure  to  construct  a  qualified 
system: 

(1)  The  licensee  may  operate 
constructed  stations,  but  such  operation 
will  be  secondary  to  that  of  any  licensee 
who  qualifies  for  exclusivity  imder  this 
section;  and 

(2)  The  licensee  may  not  apply  for  any 
new  station  authorization  in  the 
previoLisly  proposed  service  area  for  one 
year  from  the  expiration  of  exclusivity. 

(d)  Applications  for  channel 
exclusivity  may  request  no  more  than 
one  frequency  in  each  location  to  be 
served.  No  applicant  or  affiliate  of  an 
applicant  may  apply  for  an  additional 
frequency  in  an  area  that  is  the  sub)ect 
of  the  applicant’s  prior  application 
unless  the  system  proposed  in  the  prior 
appbcation  has  be^  constructed,  is 


operating,  and  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 

(e)  Paging  licensees  may  obtain 
channel  exdusivity  for  stations  that 
have  been  authorized  on  or  prior  to 
October  14, 1993,  or  for  stations  that  are 
subsequently  authorized  based  on 
applications  filed  with  the  Commission 
on  or  prior  to  October  14, 1993,  by 
showing  that  such  stations  constitute 
part  of  a  paging  system  that  meets  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section. 

(f)  Applications  for  stations  will  be 
deemed  mutually  exclusive  if  they  are 
filed  on  the  same  day  for  the  same 
frequency  and  if  the  grant  of  both 
applications  would  violate  the 
separation  standards  set  forth  in 
paragraph  (b)  of  this  section.  Where  a 
929-930  MHz  licensee  applies  to  add  a 
station  or  stations  to  a  system  that  has 
previously  qualified  for  exdusivity 
under  paragraph  (a)  of  this  section, 
applicants  who  are  seeking  to  constnu:! 
new  systems  in  the  same  area  and 
whose  applications  are  mutually 
exdusive  with  the  licensee’s  application 
will  be  deemed  ineligible  and  such 
applications  will  be  dismissed  as 
unacceptable  for  filing. 

6.  Secrion  90.49^  is  added  to  read  as 
follows: 

§90.496  Extended  implementation 
schedule. 

For  applications  filed  with  the 
Commission  after  October  14, 1993,  a 
period  of  up  to  three  yean  may  be 
authorized  for  construction  and 
commencement  of  operations  if  the 
proposed  system  to  be  constructed 
qualifies  for  channel  exdusivity  under 
§  90.495(a),  is  comprised  of  more  than 
30  transmitters,  and  the  applicant 


submits  justification  for  an  extended 
implementation  period. 

(a)  The  justification  must  indude 
reasons  for  requiring  an  extended 
construction  period  and  a  proposed 
construction  schedule  (witn 
milestones).  The  applicant  must  also 
provide  a  construction  cost  estimate  and 
must  certify  that  within  30  days  of  the 
grant  of  its  application,  it  will  either 
place  a  sum  equal  to  the  estimate  in  an 
escrow  account  or  obtain  a  performance 
bond  payable  in  that  amount  An 
applicant  who  proposes  to  establish  an 
escrow  fund  or  d>tain  a  bond  equal  to 
$20,000  for  each  proposed  transmitter 
and  who  othenvi^  meets  our  slow- 
growth  criteria  will  be  presumed  to 
qualify  for  an  extension.  An  applicant 
whose  request  is  based  on  a  cost 
estimate  lower  than  $20,000  per 
transmitter  will  not  receive  this 
presiunption  and  must  submit  an 
itemized  statement  demonstrating  that 
the  reduced  estimate  is  reasonable. 

(b)  A  licensee  who  elects  to  place 
funds  in  escrow  as  provided  in 
paragraph  (a)  of  this  section  must 
provide  the  Commission  with  the  name 
of  the  financial  institution  that  holds  the 
escrow  account  and  the  accoimt 
number.  A  licensee  who  elects  to  post 

a  performance  bond  as  provided  in 
paragraph  (a)  of  this  section  must  use  a 
surety  company  deemed  acceptable 
within  the  meaning  of  31  U.S.C  9304  et 
seq.  (see,  e.g..  Department  of  the 
Treasury  Fiscal  ^rvlce,  (Companies 
Holding  Certificates  of  Authority  as 
Acceptable  Sureties  on  Federal  Bonds 
and  As  Acceptable  Reinsuring 
Companies,  57  FR  29356  (1992)),  and 
the  bond  must  name  the  United  States 
Treasury  as  beneficiary  in  the  event  of 
the  licensee’s  defauh.  The  licensee  must 
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provide  the  Commission  with  a  copy  of 
the  performance  bond,  including  all 
details  and  conditions. 

(c)  As  construction  of  the  system 
proceeds,  the  licensee  may  draw  from 
the  escrow  account  or  reduce  the  bond 
amount  to  reflect  costs  incurred,  except 
that  the  amount  of  any  reduction 
amount  may  not  exceed  the  originally 
estimated  construction  cost  of  that 
portion  of  the  system,  even  if  the  actual 
cost  was  higher.  The  amount  of  the 
reduction  is  subject  to  review  and 
modihcation  by  the  Commission.  If  the 
licensee  fails  to  construct  all  or  part  of 
the  proposed  system  within  the 
extended  construction  period,  the 
escrow  balance  or  the  outstanding 
pnncipal  on  the  bond  will  be  paid  to  the 
United  States  Treasury. 

(d)  If  an  extended  construction 
schedule  is  authorized  imder  this 
section,  channel  exclusivity  imder 
§  90.495  will  be  extended  for  the 
duration  of  the  construction  period. 

(e)  Authorizations  under  this  section 
are  conditioned  upon  the  licensee’s 
compliance  with  ^e  submitted 
extended  implementation  schedule. 
Failure  to  meet  the  schedule  will  result 
in  loss  or  authorizations  for  facilities  not 
constructed  and  loss  of  exclusivity  as 
provided  in  §  90.495(c). 

(FR  Doc.  93-28920  Filed  11-24-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[DocKet  No.  LVM  89-01;  Notice  14] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Final  Decision 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  decision. 

SUMMARY:  This  decision  is  issued  in 
response  to  a  petition  filed  by  Rolls- 
Royce  Motors,  Ltd.  (Rolls-Royce) 
requesting  that  it  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  its  model  year  (MY) 
1995  and  1996  passenger  automobiles, 
and  that  lower  alternative  standards  be 
established  for  it.  This  decision  exempts 
Rolls-Royce  and  estabUshes  an 
alternative  standard  of  14.6  mpg  for 
each  of  MYs  1995  and  1996  for  Rolls- 
Royce. 

DATES:  Effective  date:  January  10, 1994. 


Applicability:  This  exemption  and  the 
alternative  standards  apply  to  Rolls- 
Royce  for  MYs  1995  and  1996. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  no 
later  than  December  27, 1993. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 
number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Yolene  Yoimg,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW..  W'ashington  DC  20590.  Ms. 

Young’s  telephone  number  is:  (202) 
366-4802. 

SUPPLEMENTARY  INFORMATION: 

Background 

NHTSA  is  exempting  Rolls-Royce 
fixim  the  generally  applicable  average 
fuel  economy  standard  for  1995  and 
1996  model  year  (MY)  passenger 
automobiles  and  establishing  alternative 
standards  applicable  to  Rolls-Royce  for 
each  of  these  model  years.  This 
exemption  is  issued  under  the  authority 
of  section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act,  as 
amended  (the  Act)  (15  U.S.C.  2002(c)). 
Section  502(c)  provides  that  NHTSA 
may  exempt  a  low  volume  manufacturer 
of  passenger  automobiles  from  the 
generally  applicable  average  fuel 
economy  standards  for  passenger 
automobiles  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standcird  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the  Act, 
a  low  volume  manufacturer  is  one  that 
manufectured  (worldwide)  fewer  than 
10,000  passenger  automobiles  in  the 
second  MY  before  the  MY  for  which  the 
exemption  is  sought  (the  affected  MY) 
and  that  will  manufacture  fewer  than 
10,000  passenger  automobiles  in  the 
affected  MY.  In  deteipining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  502(e)  of 
the  Act  to  consider: 

(1)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

Proposed  Decision  and  Public  Comment 

This  final  decision  was  preceded  by  a 
proposed  decision  announcing  the 
agency’s  tentative  conclusion  that  Rolls- 


Royce  should  be  exempted  from  the 
generally  applicable  MY  1995  and  1996 
passenger  automobile  average  fuel 
economy  sUmdard  of  27.5  mpg,  and  that 
an  alternative  standard  of  14.6  mpg  be 
established  for  Rolls-Royce  for  each  of 
those  model  years  (58  FR  41228;  August 
3, 1993). 

The  agency  received  one  comment  in 
response  to  the  proposed  decision.  The 
comment  was  firom  Mr.  William  R.  Ludt, 
who  recommended  that  the  alternative 
standards  proposed  for  Rolls-Royce  be 
amended  to  16.5  mpg  for  MY  1995,  and 
17.8  mpg  for  MY  1996.  Mr.  Ludt  stated 
that  the  alternative  standards  he 
recommended  would  “more  closely 
reflect  the  intent  of  the  regulations,” 
since  16.5  and  17.8  mpg  represent, 
respectively,  “compliance  factor(s)”  of 
60  percent  and  65  percent  of  the 
generally  applicable  standard  of  27.5 

?^iTSA  has  decided  not  to  adopt  Mr. 
Ludt’s  recommendation.  NHTSA’s 
proposed  decision  presented  several 
reasons  why  it  would  not  be 
technologically  feasible  or  economically 
practicable  for  Rolls-Royce  to  improve 
the  fuel  economy  of  its  MY  1995  and 
1996  automobiles  above  an  average  of 

14.6  mpg.  Mr.  Ludt  did  not  refute  the 
agency’s  reasoning  or  provide  a 
technical  evaluation  of  how  the  higher 
standards  he  proposed  for  MYs  1995 
and  1996  would  be  technologically 
feasible  and  economically  practicable. 
Thus,  the  agency  has  no  basis  to  adopt 
Mr.  Ludt’s  recommendations. 

NHTSA  Final  Determination 
Therefore,  the  agency  is  adopting  the 
tentative  conclusions  set  forth  in  the 
proposed  decision  as  its  final 
conclusions,  for  the  reasons  set  forth  in 
the  proposed  decision.  Based  on  the 
conclusions  that  the  maximum  feasible 
avertige  fuel  economy  level  for  Rolls- 
Royce  in  each  of  MYs  1995  and  1996  is 

14.6  mpg,  that  other  Federal  motor 
vehicle  standards  will  not  affect 
achievable  fuel  economy  beyond  the 
extent  considered  in  the  proposed 
decision,  and  that  the  national  effort  to 
conserve  energy  will  not  be  affected  by 
granting  this  exemption,  NHTSA  hereby 
exempts  Rolls-Royce  from  the  generally 
applicable  passenger  automobile 
average  fuel  economy  standard  for  the 
1995  and  1996  model  years  and 
establishes  an  alternative  standard  of 

14.6  mpg  for  Rolls-Royce  for  each  of 
these  years. 

Regulatory  Impacts 

NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation’s  regulatory  policies  and 
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procedures  apply,  because  this  decision 
is  not  a  ‘‘rule,’’  which  term  is  defined 
as  "an  agency  statement  of  general 
applicabihty  and  future  effect.’’  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Rolls-Royce.  If 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
would  have  determined  that  this  action 
is  not  ‘‘significant.’’  The  principal 
impact  of  this  exemption  is  that  Rolls- 
Royce  will  not  be  required  to  pay  civil 
penalties  if  it  achieves  a  CAFE  level 
equivalent  to  the  alternative  standard 
established  in  this  notice.  Since  this 
decision  sets  an  alternative  standard  at 
the  level  determined  to  be  Rolls-Royce’s 
maximum  feasible  average  fuel 
economy,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  The  impacts  for  the  public  at 
large  will  be  minimal. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significantly  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  a  veMcle,  it  must  pass  the 
emissions  standards  which  limit  the 
amoimt  of  emissions  per  mile  traveled. 
Thus,  the  quahty  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  standard.  Further,  since 
Rolls-Royce’s  MY  1995  and  1996 
automobiles  cannot  achieve  better  fuel 
economy  than  14.6  mpg,  granting  this 


exemption  will  not  affect  the  amoimt  of 
gasoline  available. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on  Rolls- 
Royce.  It  relieves  the  company  from 
having  to  pay  civil  penalties  for 
noncompliance  with  the  generally 
applicable  standard  for  MYs  1995  and 
1996.  Since  the  price  of  1995  and  1996 
Rolls-Royce  automobiles  will  not  be 
affected  by  this  decision,  the  purchasers 
will  not  be  affected. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  as  follows; 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2002;  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  531.5,  the  introductory  text  of 
paragraph  (b)  is  republished  and 
paragraph  (b)(2)  is  revised  to  read  as 
follows: 

§  531 .5  Fuel  economy  standards. 

*  m  *  *  * 


(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 


(2)  Rolls-Royce  Motors,  Inc. 

(Mites  per  galton] 


***** 

Issued  on  November  19, 1993. 

Howard  M.  SmoUiin, 

Executive  Director. 

(FR  Doc.  93-28946  Filed  11-24-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulatior^.  The 
purpose  of  tiese  notices  is  to  give  interested 
persorrs  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

t4  CFRPart39 
[Docket  No.  93-ANE-53] 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  Model  PT6A-67D 
TUit>oprop  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  priority  letter  AD  92-27-19 
by  adopting  a  new  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  Canada  (PWC)  PT6A-67D 
turboprop  engines,  that  currently 
requires  inspections  of  the  compressor 
tuAine  (CT)  disk  and  blades  for 
cracking  and  other  irregularities  using 
visual  inspections  and  fluorescent 
penetrant  inspections  (FPI).  That  AD 
also  requires  amending  the  Beech  Model 
1900D  Airplane  Flight  Manual  (AFM) 
and  installing  a  placard  that  alerts  the 
pilot  of  this  restriction.  This  proposal 
would  continue  all  the  requirements  of 
the  current  priority  letter  AD  and 
require  the  installation  of  parts  having 
an  improved  design  including  a  CT 
stator  assembly,  a  CT  shroud  housing, 
CT  turbine  blades,  feather  seals,  and  a 
small  exit  duct  assembly.  This  proposal 
is  prompted  by  the  manufacturer 
developing  new  design  improvements 
that  will  r^uce  the  susceptibility  of  the 
CT  blades  to  high  cycle  fatigue  (HCF) 
damage.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
engine  failure  and  inflight  engine 
shutdown  due  to  HCF  failure  of  the  CT 
blades. 

DATES:  Comments  must  be  received  by 
January  25, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel.  Attention:  Rules  Docket  No. 


93-ANE-53, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
“Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney  Canada,  1000  Marie- 
Victorin,  Longueil,  Quebec,  Canada  J4G 
lAl.  This  information  may  be  examined 
at  the  FAA,  New  England  Region,  Office 
of  the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park.  Burlington, 

MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Rimiizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-ANE-53.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 

Rules  Docket  No.  93-ANE-53, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  December  28. 1992,  the  Federal 
Aviation  Administration  (FAA)  issued 
priority  letter  AD  92-27—19,  applicable 
to  Pratt  &  Whitney  Canada  (PWC) 
PT6A-67D  turboprop  engines,  that 
requires  deblading  the  compressor 
turbine  (CT)  disk:  inspecting  the  entire 
disk  surface  area  and  fir  tree  areas  of  the 
CT  blades  for  cracking  and  the  trailing 
edge  of  the  blade  airfoil  section  for 
irregularities,  using  visual  inspections 
and  fluorescent  penetrant  inspections 
(FPI).  That  AD  also  requires  amending 
the  Beech  Model  1900D  Airplane  Fli^t 
Manual  (AFM)  by  inserting 
requirements  that  describe  restricting 
continuous  engine  operation  above 
94.0%  and  below  97.1%  Nl  (Gas 
CeneratOT  RPM);  and  installing  a 
placard  that  alerts  the  pilot  of  this 
restriction.  That  action  was  prompted 
by  a  report  from  Transport  Canada, 
which  is  the  airworthiness  authority  of 
Canada.  Transport  Canada  advised  that 
they  received  a  report  of  a  CT  blade 
failure  due  to  a  high  cycle  fatigue  (HCF) 
fracture  in  the  fir  tree  area  of  the  blade 
while  exposed  to  normal  engine 
vibrations.  That  condition,  if  not 
corrected,  could  result  in  an  engine 
failure  and  inflight  engine  shutdown 
due  to  a  CT  blade  fracture. 

Since  the  issuance  of  that  priority 
letter  AD,  the  manufacturer  has 
developed  parts  having  an  improved 
design,  including  a  CT  stator  assembly, 
a  CT  shroud  housing,  CT  turbine  blades, 
feather  seals,  and  a  small  exit  duct 
assembly.  These  design  improvements 
entail  installing  a  CT  vane  ring  with 
fourteen  vanes,  replacing  25  vanes  on 
the  existing  PWC  PT6A-67D  engine, 
thereby  reducing  vibratory  input  to  the 
CT  blades.  The  improved  CT  blade  with 
feather  seals  also  improves  blade  root 
cooling  air  flow, 

PWC  has  issued  Service  Bulletin  (SB) 
No.  14128,  Revision  3,  dated  April  19. 
1993,  that  specifies  procedures  for  CT 
blade  inspections;  SB  No.  14132, 
Revision  1,  dated  May  12, 1993,  that 
specifies  procedures  for  CT  stator  vane 
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replacement;  and  SB  14142,  Revision  1, 
dated  May  12, 1993,  that  specifies 
procedures  for  CT  blade  replacement. 
Transport  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-92-25-R1,  dated  June  1, 
1993,  in  order  to  assure  the 
airworthiness  of  these  PWC  PT6A-67D 
engines  in  Canada. 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PWC  PT6A-67D 
engines  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  supersede  priority 
letter  AD  92-27-19  to  retain  the 
inspections  and  AFM  revisions  required 
by  the  current  AD,  but  would  also 
require  installation  at  the  next  shop  visit 
after  the  effective  date  of  this  AD,  or 
December  31, 1994,  whichever  occurs 
first,  the  CT  turbine  stator  assembly,  CT 
shroud  housing,  small  exit  duct 
assembly,  CT  blades,  and  feather  seals. 
Installation  of  this  hardware  constitutes 
terminating  action  to  the  inspections 
required  by  this  AD.  PWC  has  advised 
the  FAA  that  December  31, 1994,  is  the 
earliest  compliance  end-date  possible 
due  to  parts  availability.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously.  Engines 
manufactured  after  the  introduction  of 
these  new  parts  already  include  these 
design  improvements.  Therefore,  this 
proposal  limits  the  applicability  by 
engine  serial  number  to  those  engines 
manufactured  before  the  new  parts  were 
introduced. 

There  are  approximately  100  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  87  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  40 
work  hours  per  engine  to  accomplish 
the  proposed  installation  of  improved 
hardware,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  PWC  advises 
the  FAA  that  it  will  reimburse  operators 
for  the  cost  of  labor  and  the  cost  of 
required  parts.  Based  on  these  figures. 


the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
negligible. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney  Canada;  Docket  No.  93- 
ANE-53. 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  Model  PT6A-67D  turboprop  engines 
with  serial  numbers  prior  to  PC-E114100, 
installed  on  but  nut  limited  to  Beech  Model 
1900D  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  and  inflight 
engine  shutdown  due  to  high  cycle  fatigue 


(HCF)  bilure  of  the  compressor  turbine  (CT) 
blades,  accomplish  the  following: 

(a)  Prior  to  hirther  flight,  amend  the  Beech 
Model  1900D  Aircraft  Flight  Manual  (AFM), 
Part  Number  (P/N)  129-590000-3,  by 
inserting  the  following  requirements  between 
pages  2-4  and  2-5: 

‘•ENGINE  OPERATING  UMITATIONS 
Gas  Generator  RPM  (Nl) — Continuous 
operation  of  the  gas  generator  l)etween  94.0% 
and  97.1%  is  prohibited. 

Notes 

1.  This  limitation  does  not  prohibit  the  use 
of  Nl’s  between  94.0%  and  97.1%  when  tlie 
pilot  in  command  determines  that  the  power 
setting  is  required  for  the  safe  operation  of 
the  airplane.  If  such  occurrences  exceed  5 
minutes,  the  enginefs)  must  be  inspected  in 
accordance  with  Pratt  &  Whitney  ^nada 
Service  Bulletin  No.  14128,  Revision  3,  dated 
April  19, 1993. 

2.  This  limitation  does  not  prohibit  the  use 
of  static  Take-Off  Power  and  Maximum 
Continuous  Power  between  94.0%  and 
97.1%  Nl  to  meet  the  required  Take-Off 
performance.  If  such  occurrences  exceed  5 
minutes,  the  engine(s)  must  be  inspected  in 
accordance  with  Pratt  &  Whitney  ^nada 
Service  Bulletin  No.  14128,  Revision  3,  dated 
April  19, 1993. 

3.  Operation  at  94.0%  and  below,  and  at 
97.1%  and  above  are  permitted.  Continuous 
operation  at  94.1%  through  97.0%  is 
prohibited. 

4.  “Continuous  Operation”  means  time 
periods  exceeding  5  minutes. 

5.  High  Speed  Cruise  Power  Tables  found 
in  the  Pilot’s  Operating  Manual  may  produce 
Nl’s  in  the  prohibited  range.  Flights  should 
be  planned  using  Intermediate  or  Long  Range 
Power  settings. 

6.  The  goal  of  the  operator  should  be  to 
keep  the  total  time  of  operation  in  the 
prohibited  range  to  the  absolute  minimum, 
since  the  effects  of  operating  between  Nl’s  of 
94.0%  and  97.1%  are  cumulative. 

Placards 

Located  in  front  of  the  pilot  on  the  aft  edge 
of  the  glareshield  between  the  Master 
Caution  annunciator  and  the  fire  extinguisher 
control  switch: 

CONTINUOUS  OPERATION  BETWEEN 
94.0%  AND  97.1%  Nl  IS  PROHIBITED 
SEE  AFM 

(b)  Compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD  may  also  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  Beech  Model  1900D  AFM. 

(c)  Prior  to  further  flight,  install  the  placard 
as  specified  in  paragraph  (a)  of  this  AD. 

(d)  For  engines  that  have  not  been 
inspected  prior  to  the  effective  date  of  this 
AD  in  accordance  with  PWC  SB  No.  14128, 
Revision  1,  dated  November  13, 1992,  or 
debladed  and  inspected  in  accordance  with 
PWC  SB  No.  14128,  Revision  2,  dated 
December  22, 1992,  or  PWC  SB  No.  14128, 
Revision  3,  dated  April  19, 1993,  accomplish 
the  following: 

(1)  For  engines  with  Serial  Numbers  PC- 
E1 14001  to  PC-El  14044,  within  25  hours 
time  in  service  (TIS)  after  the  effective  date 
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of  this  AD,  deblade  the  CTT  disk,  inspect  the 
entire  disk  snr&ce  area  and  hr  tree  area  of 
the  CT  blades  for  cracking  and  the  trailing 
edge  of  the  blade  airfoil  section  for 
irregularities,  and  replace,  if  necessary,  with 
serviceable  parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19, 1993. 

(2)  For  engines  with  Serial  Numbers  PC- 
E114045  to  PC-E114099,  within  50  hours  TIS 
after  the  effective  date  of  this  AD,  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
and  replace,  if  necessary,  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19. 1993. 

(e)  For  engines  that  have  been  inspected  in 
accordance  with  PWC  SB  No.  14128, 

Revision  1,  dated  November  13, 1992,  prior 
to  the  effective  date  of  this  AD.  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
and  replace,  if  necessary,  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19, 1993,  as 
follows: 

(1)  For  blade  sets  with  greeter  than  600 
hours  TIS  since  new  on  the  effective  date  of 
this  AD,  deblade,  inspect,  and  replace,  if 
necessary,  within  the  next  SO  hours  TIS. 

(2)  For  blade  sets  with  greater  than  or  equal 
to  250  hours  TIS,  and  less  than  or  equal  to 
600  hours  TIS,  since  new,  on  the  ef^tive 
date  of  this  AD,  deblade,  inspect,  and 
replace,  if  necessary,  within  the  next  100 
hours  TIS. 

(3)  For  blade  sets  with  less  than  250  hours 
TIS  since  new  on  the  effective  date  of  this 
AD.  deblade,  inspect,  and  replace,  if 
necessary,  within  the  next  250  hours  TIS. 

(f)  For  uninstalled  CT  disk  and  blade 
assemblies  that  have  not  been  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 

2,  dated  December  22, 1992,  or  PWC  SB  No. 
14128,  Revision  3,  dated  April  19, 1993,  in 
the  preceding  250  hours  TIS  from  the 
effective  date  of  this  AD,  deblade  the  CT 
disk,  inspect  the  entire  disk  surfoce  area  and 
fir  tree  area  of  CT  blades  for  cracking,  and 
replace,  if  necessary,  with  serviceable  pats, 
in  accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 

3,  dated  April  19, 1993,  prior  to  installation. 

(g)  For  engines  with  CT  disk  and  blade 
assemblies  that  have  been  debladed  and 
inspected  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  2,  dated  December  22, 1992, 
or  PWC  SB  No.  14128,  Revision  3,  dat^ 
April  19, 1993,  prior  to  the  effective  date  of 
this  AD,  within  250  hours  TIS  since  the  last 
deblading  and  inspection,  deblade  the  CT 
disk,  inspect  the  entire  disk  surface  area  and 
fir  tree  area  of  CT  blades  for  cracking,  and 
replace,  if  necessary,  with  serviceable  parts, 
in  accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993. 

(h)  For  CT  disk  and  blade  assemblies  that 
have  been  debladed  and  inspected  in 
accordance  with  paragraphs  (d),  (e),  (f),  and 
(g)  of  this  AD,  deblade  the  CT  disk,  reinspect 
the  entire  disk  surface  area  and  fir  tree  area 


of  CT  blades  fm  cracking,  and  replace,  if 
necessary,  with  soviceable  pacts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993,  at  intervals  not  to 
exceed  250  hours  TIS  since  the  last  deblading 
and  inspection  performed  in  accordance  with 
the  Accomplishment  Instructions  of  PWC  SB 
No.  14128,  Revision  3,  dated  April  19, 1993. 

(i)  Install  a  CT  stator  assembly,  a  CT 
shroud  housing,  and  a  small  exit  duct 
assembly  in  accordance  with  PWC  SB  No. 
14132,  Revision  1.  dated  May  12, 1993,  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  or  D^ember  31. 1994,  whichever  occurs 
first. 

(j)  Install  CT  blades  and  feather  seals  in 
accordance  with  PWC  SB  No.  14142, 

Revision  1,  dated  May  12, 1993,  at  the  next 
shop  visit  after  the  effective  date  of  this  AD, 
or  December  31, 1994,  whichever  occurs  first. 

(k)  For  the  purpose  of  this  AD,  a  shop  visit 
is  defined  as  when  major  engine  flanges  are 
separated. 

(l)  Installation  of  improved  hardware  in 
accordance  with  paragraphs  (i)  and  (j)  of  this 
AD  constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  (d) 
through  (h)  of  this  AD. 

(ml  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Engine 
Certification  Office. 

(n)  Special  flight  permits  may  be  issued  in 
accord^ce  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
November  19, 1993. 

Mark  C  Fulmer. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-28954  Filed  11-24-93;  8:45  am] 
BILUNG  COOC  4910-1»-P 


14CFRPart71 

[Airspace  Docket  No.  93-ASW-48] 

Proposed  Modification  of  Class  E 
Airspace:  Follett,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  . 
modify  the  Class  E  airspace  at  Follett, 
TX.  The  cancellation,  of  the 
nondirectional  radio  beacon  (NDB) 
Runway  (RWY)  35  standard  instrument 
approach  procedure  (SIAP)  serving  the 


Follett/Lipscomb  County  Airport  has 
necessitated  this  proposal.  Controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  is  no 
longer  needed  for  instrument  flight  rule 
(IFR)  operations  for  the  NDB  RWY  35 
SIAP  at  this  location.  Airspace 
reclassification,  effective  September  16, 
1993,  has  discontinued  the  use  of  the 
term  “transition  area.”  Designated 
airspace  extending  upward  from  700 
feet  above  ground  level  will  use  the 
term  “Class  E  airspace”  for  general 
controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 

System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
93-ASW— 49,  Department  of 
Transportatiem,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  An 
informal  do^et  may  also  be  examined 
during  normal  business  hours  at  the 
System  Management  Branch,  Air  Traffic 
Division  SouAwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Chaney,  System  Management 
Branch,  Elepartment  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0530;  telephone:  817- 
624-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aiguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  “ADDRESSES.” 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
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statement:  “Comments  to  Airspace 
Docket  No.  93-ASW-49.”  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  AU 
comments  sulnnitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  4400  blue 
Mound  Road,  Fort  Worth,  TX  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  E)epartment  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM’s  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  FoUett,  TX. 
The  cancellation  of  the  NDB  RWY  35 
standard  instrument  approach 
procedure  (SIAP)  serving  the  Follett/ 
Lipscomb  County  Airport  has  prompted 
this  proposal.  Controlled  airspace  will 
no  longer  be  needed  for  the  I^B  RWY 
35  SIAP  at  this  location.  Airspace 
reclassification  effective  September  16. 
1993,  has  discontinued  the  use  of  the 
term  “transition  area.”  Designated 
airspace  extending  upward  from  700 
feet  above  the  ground  is  now  Class  E 
air^Mce. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designated  for  airspace  extending 
upward  from  700  feet  or  more  alMve 
ground  level  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9A  dated  )ime 
17, 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (58  FR  36298; 
July  6, 1993).  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  PnqDOsed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENOEOl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  389: 49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  (Amended) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  aviation 
Administration  Order  7400.9A, 
Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
effective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  FoUett.  TX  (Revised] 
Follett/Lipscmnb  County  Airpmt,  TX 

(LaL  36“26'27"  N.,  long.  IOOW'25"  W.) 
Gage  VORTAC 

(Ut.  36''20'37"  N.,  long.  99'’52'48"  W.) 

That  airspace  extending  upward  from  700 
feet  alx>ve  die  surfiice  within  a  6.4-mile 
radius  of  Follett/Lipscomb  County  Airport 
and  within  8  miles  north  and  4  miles  south 
of  the  296°  and  117°  radial’s  of  the  Gage 
VORTAC  extending  from  the  airport  to  29.1 
miles  southeast  the  airport. 


Issued  in  Fort  Wwth,  TX,  on  November  8, 
1993. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

IFR  Doc.  93-28976  Filed  11-24-93;  8:45  am) 
BILUNQ  CODC  4910-13-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[IA-64-ei] 

RIN 1545-AQ88 

Capitalization  and  inclusion  in 
Inventory  of  Certain  Costs;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Change  of  the  location  of  a 
public  hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  change  of  location  for  the 
public  hearing  on  proposed  regulations 
relating  to  accounting  fc»  costs  incurred 
in  producing  property  and  acquiring 
property  for  resale. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday,  November  30, 1993, 
beginning  at  1  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  3313,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit. 
Assistant  (^ief  Counsel  (Corporate). 
(202)  622-8452  or  (202)  622-7190  (not 
toll-firee  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  263A  of  ffie 
Internal  Revenue  Code.  The  notice  of 
public  hearing  on  these  proposed 
regulations  was  published  in  the 
F^eral  Register  for  Friday,  October  29, 
1993  (58  FR  58145),  and  a  rescheduling 
of  this  public  hearing;  change  of  date  to 
submit  requests  to  speak  and  outlines  of 
oral  comments  was  published  in  the 
Federal  Register  for  Wednesday, 
November  10, 1993  (58  FR  59698),  The 
notice  of  public  hearing  and 
rescheduling  of  the  public  hearing  for 
the  related  prc^osal  to  prepare  a 
revenue  procedure  (TD  8482)  were 
published  simultaneously  at  58  FR 
58101  and  58  FR  59657,  respectively. 
The  proposed  regulations  relating  to 
accoimting  fix'  costs  incurred  in 
producing  prepay  and  acquiring 
property  for  resale  (IA-64-91)  and  the 
requests  for  comments  regarding  the 
approach  for  implmnenting  required 
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method  changes  (TD  8482)  were 
published  on  Monday,  August  9, 1993 
(58  FR  42198)  and  (58  FR  42263), 
respectively.  See  change  of  location  of 
the  public  hearing  for  TD  8482 
elsewhere  in  this  issue  of  the  Federal 
Register. 

There  is  a  change  in  the  location  of 
the  public  hearing.  The  hearing  will  be 
held  in  the  Commissioner’s  Conference 
Room  (room  3313),  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  12:45 
p.m. 

All  other  details  with  respect  to  the 
previously  published  documents  remain 
the  same. 

Jacquelyn  B.  Burgess, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 

(FR  Doc.  93-28925  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  110  and  165 
[CCGD1 1-93-007] 

RIN  2115-AE62 

Regulated  Navigation  Area;  San  Pedro 
Bay,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
restrict  vessel  movement  in  Commercial 
Anchorage  G  and  to  expand  the 
Regulated  Navigation  Area  at  the 
approach  to  Los  Angeles/Long  Beach 
Harbor,  California  and  prescribe  certain 
vessel  operating  requirements  for 
vessels  operating  in  that  area.  The 
proposed  changes  are  proactive 
prevention  measures  to  enhance 
navigation  safety  in  the  approach  to  and 
departure  from  this  heavily  transited 
area.  The  proposed  rule  would  not 
change  existing  regulations  associated 
with  the  pilot  areas. 

OATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander(oan),  Eleventh  Coast  Guard 
District,  501  West  Ocean  Blvd.,  Long 
Beach,  CA  90822,  Attn:  CCGDll-93- 
007  or  may  be  delivered  te  suite  6200 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (310)  98D-4300  ext  501. 


The  Eleventh  Coast  Guard  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
suite  6200,  Eleventh  Coast  Guard 
District  office.  Long  Beach,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Scott  Pisel,  Aids  to 
Navigation  and  Waterways  Management 
Branch,  telephone  (310)  980-4300  ext 
501. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CCGDl  1-93-007)  and  the  speciHc 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addres.sed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eleventh 
District  Commander  at  the  address 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Commander 
Michael  Haucke,  Project  Manager,  and 
Lieutenant  Commander  Craig  Juckniess, 
Project  Counsel. 

Background  and  Purpose 

The  combined  harbor  of  Los  Angeles 
and  Long  Beach  is  the  largest  shipping 
complex  in  the  United  States.  Since 
1980,  over  7,000  vessels  have  called  on 
the  port  annually,  equalling  over  14,000 
transits  of  the  regulated  navigation  area. 
During  times  of  heavy  traffic,  incoming 
traffic  in  the  morning  and  outgoing 
traffic  in  the  evening,  large  ships  may  be 


closer  than  one  minute  apart  when 
moving  through  the  bottleneck  of  the 
two  breakwater  harbor  entrances  or 
gates.  The  Coast  Guard,  desiring  to  take 
a  proactive  role  in  the  prevention  of 
maritime  accidents,  proposes  to  restrict 
vessel  movement  in  Commercial 
Anchorage  G  and  expand  the  regulated 
navigation  area  to  ensure  maritime 
safety  through  better  regulation  of  vessel 
movements  in  the  prescribed  area. 

The  proposed  reflated  navigation 
area  contains  two  pilot  areas,  a 
restricted  navigation  area  and  a 
precautionary  area.  All  are  marked  on 
navigational  charts. 

The  now  disbanded  Los  Angeles/Long 
Beach  Port  and  Navigational  ^fety 
Committee,  consisting  of  Long  Beach, 
Los  Angeles  and  Navy  Pilots;  Ports  of 
Los  Angeles  and  Long  Beach;  dry  cargo 
vessel  operators;  the  tanker  industry;  the 
towing  industry;  and  the  U.S.  Navy  and 
Coast  Guard,  worked  to  minimize  risk, 
reduce  close  calls,  and  prevent 
collisions  in  San  Pedro  Bay.  After  the 
EXXON  VALDEZ  groimding  in  1989, 
the  Committee  accelerated  Uieir  work  to 
improve  navigational  safety  and  focused 
specifically  on  San  Pedro  Bay.  The 
Committee  agreed  that  a  larger  regulated 
navigation  area,  better  organization,  and 
better  regulation  of  incoming  and 
outgoing  vessel  traffic  was  needed  to 
prevent  accidents. 

Pursuant  to  the  State  of  California  Oil 
Spill  Prevention,  Abatement,  and 
Removal  Act  of  1990,  the  Long  Beach/ 
Los  Angeles  Harbor  ^fety  Committee 
was  created.  This  new  committee,  with 
representatives  from  the  Ports  of  Los 
Angeles  and  Long  Beach,  local  pilots, 
tank  vessel  operators,  dry  cargo  vessel 
operators,  towing  industry,  a  local 
environmental  representative,  Los 
Angeles  Fisherman’s  Association,  a 
maritime  labor  representative  and  the 
State  of  California,  agrees  that  better 
regulation  of  vessel  movements  in  the 
prescribed  area  will  increase  navigation 
safety. 

Discussion  of  Proposed  Amendments 

The  proposed  rules  will  enhance 
navigation  safety  by  requiring  specific 
vessels  within  the  designated  area  to 
operate  within  certain  parameters. 

It  is  proposed  that  the  existing 
regulation  concerning  Commercial 
Anchorage  G  (33  CFR  165.1109(d))  be 
moved  to  33  CFR  110.214(a)(7)(iii). 
Regulations  concerning  the  anchorages 
are  more  appropriately  located  in  33 
CFR  part  110. 

The  following  changes  to  §  165.1109 
are  also  proposed: 

(1)  The  regulated  navigation  area  be 
expanded  to  three  nautical  miles  from 
the  breakwaters; 
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(2)  The  pilot  area  coordinates  be 
converted  to  1983  North  American 
Datiun; 

(3)  Specified  vessel  speed  in  the 
regulated  navigation  area  be  limited  to 
12  knots; 

(4)  AH  verbal  contact  between 
specified  vessels  in  the  regulated 
navigation  area  be  commimicated  in  the 
English  language: 

(5)  Specified  vessels  in  the  regulated 
navigation  area  be  required  to  make 
verbal  passing  arrangements  via 
radiotelephone  in  addition  to  sound 
signals  required  by  the  CXDLREGS: 

(6)  A  prohibition  firom  entering  the 
pilot  area  unless  inbound  or  outbound 
be  added. 

These  changes  are  proposed  for  the 
following  specific  reasons; 

(1)  Increasing  the  size  of  the  regulated 
navigation  area  will  provide  for  s^r 
and  more  orderly  traffic  movement 
further  away  fiom  the  breakwater 
entrances  than  exists  now.  This 
increased  distance  wilt  oblige  ships  to 
prepare  earlier  to  enter  port  and 
increase  the  level  of  awareness  on  the 
bridge  of  the  ship.  The  expanded 
regulated  navigaticm  area  will  also 
oblige  ships  to  align  themselves  before 
getting  too  close  to  the  breakwater  gates; 

(2)  The  geographic  boundaries  of  the 
pilot  areas  are  currently  described  in 
1927  datiun.  The  proposed  rule  would 
update  the  boundary  coordinates  to 
reflect  the  datum  of  the  current  nautical 
charts: 

(3)  Limiting  vessel  speed  to  12  knots 
will  increase  safety  and  reduce  the  risk 
of  collisions.  The  current  practice  of 
assigning  longshoremen  when  the  vessel 
arrives  at  the  sea  buoy  has  encouraged 
inbound  vessels  to  exceed  20  knots 
when  apiKoaching  the  pilot  area  as  they 
race  each  othw  fw  longshcueman 
assignments.  Pilots  have  reported 
difficulty  approadiing  inbound  vessels 
with  the  pilot  boat  because  of  excessive 
speed.  Stopping  and  turning  distances 
on  the  vessels  to  which  this  limit 
applies  are  substantial.  A  speed  of  12 
knots  will  reduce  those  distances  and 
allow  for  longer  reaction  time  while  still 
allowing  sufficient  maneuverability. 

The  common  practice  of  high  speed 
transits  of  this  small  congested  euea  is 
unsafe. 

(4)  and  (5)  Communication  is  the 
essence  of  collision  prevration  between 
vessels  in  close  proximity.  A  significant 
portion  of  the  requirements  fiom  both 
International  and  Inland  Navigation 
Rules  is  basic  communication.  These 
communication  requirements  are  based 
on  lights,  sounds,  and  shapes.  The  Ports 
and  Waterways  Safety  Act  (33  U.S.C. 
1221  et.  seqX  and  the  Vessel  Bridge-to- 
Bridge  Radiotelephone  Act  (33  U.S.C 


1201  et.  seq.)  as  implemented  by  33  CFR 
parts  26  and  165.  authorize  the  issuance 
of  regulations  requiring  both  the 
carriage  and  use  of  voice 
communications  equipment  by 
specified  vessels  in  areas,  such  as  the 
San  Pedro  Bay  regulated  navigation 
area,  which  have  been  determined  to 
pose  hazardous  vessel  traffic  conditions. 
This  proposed  rule  requires  voice 
communication  between  vessels  that  are 
meeting,  overtaking,  or  crossing  in  the 
regulated  navigation  area  and  will 
ei^ance  and  complemmrt  the  Rules  and 
the  Act  by  improving  communications 
between  approaching  ships. 

(6)  The  mix  of  recreational  boaters 
and  large  ships  in  the  approach  areas  of 
the  Los  Angeles  and  Long  Beach  harbors 
has  long  been  a  problem  and  concern. 
The  existing  regulated  navigation  area 
already  includes  restrictions  (which  will 
remain)  on  loitering  in  the  pilot  areas. 
The  Coast  Guard,  in  cooperation  with 
local  recreational  organizations, 
established  two  buoys  for  the 
recreational  boaters  to  use  as  turn 
marks.  This  was  a  highly  unusual  and 
unique  effort  to  move  small  boat  traffic 
out  of  the  pilot  areas  and  away  fiom  the 
large  ships  because  boaters  were  using 
the  harbor  approach  buoys  as  turn 
marks.  This  effort  has  enjoyed  qualified 
success  mainly  firom  organized  groups. 
The  problem  still  exists  however, 
necessitating  a  regulation  to  prohibit  all 
vessels  firom  entering  the  pilot  area 
unless  inbound  or  outbound. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  arid  Procedures”  (44 
FR 11040;  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(S  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  wh^er  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted  will  not  have  a  rignificant 
economic  impact  cm  a  substantial 
numbw  of  small  entities. 


CoUectoB  fatfiormatioB 

This  proposal  contains  no  coUection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Environmental  Asseasaoent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  th^  undw  section 
2JB.2.C  of  Conmaandant  Instruction 
M16475.1B,  it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  fiom  further 
environmental  documentation. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  priixnp^  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implicatirms  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects 

33  CFR  Part  210 

Anchorage  r^ulations  18.  Nov.  93. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  U.S  Coast  Guard 
prcqKises  to  amend  33  (^FR  parts  110 
and  165  as  follows: 

PART  110— (AMENDEOl 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  471. 2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-1(^ 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.Q  1223 
and  1231. 

2.  Section  110.214  is  amended  by 
adding  paragraph  (8K7)  (iii)  to  read  as 
follows: 

§  1 10.21 4  Loa  Angeiea  and  Long  Beach 
Harbors,  Califomia. 

(a)*  •  * 

(7)*  •  * 

(iii)  Vessels  30  meters  or  over  in  ' 
length,  towing  vessels  of  8  meters  or 
over  in  length,  every  vessel  of  100  gross 
tons  and  upward  carrying  one  or  more 
passengers  for  hire  wUle  navigating, 
and  ea^  dredge  and  floating  plant 
engaged  in  operations  shall  not  enter 
anchorage  G  unless; 

(A)  In  an  emergency; 

(B)  Proceeding  to  anchor  in  or 
departing  fiom  Commmcial  Anchorage 
G; 
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(C)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or, 

(D)  Engaged  in  towing  vessels  to  or 
from  Commercial  Anchorage  G. 

•  *  •  •  * 

PART  165— [AMENDED] 

3.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5, 
49CFR1.46. 

4.  Section  165.1109  is  revised  to  read 
as  follows: 

}  165.1 109  San  Padro  Bay,  California — 
Regulated  Navigation  Area. 

(a)  Location.  The  following  is  a 
regulated  navigation  area:  The  water 
area  of  San  Pe^o  Bay  encompassed  by 
the  following  geographic  coordinates: 

From  Pt.  Fermin  Light  (33'’42'18"  N, 
118“17'36"  W)  thence  along  the 
shoreline  to  the  San  Pedro  Breakwater, 
thence  along  the  San  Pedro  Breakwater 
and  the  Middle  Breakwater  (following 
the  COLREGS  Demarcation  Lines)  to 
Long  Beach  Channel  Entrance  Light  “2” 
(33®42'42''  N,  118‘’14'42"  W),  thence 
south  southeast  to:  33°40'31"N, 
118'’08'42"  W;  thence  west  to  33'’40'31" 
N,  118°12'03"  W;  thence  west  southwest 
to  33‘’39'17"  N.  118®16'00"  W;  thence 
northeast  to  33®40'06"  N.  118°17'38"  W; 
thence  north  to  the  point  of  origin. 

[Datum:  NAD  1983) 

(b)  Pilot  areas.  There  are  two  pilot 
areas  within  the  regulated  navigation 
area  described  in  paragraph  (a)  of  this 
section.  They  are  defined  as  follows: 

(1)  The  Los  Angeles  Pilot  Area  is 
enclosed  by  a  line  beginning  at  Los 
Angeles  Ught  (33'’42'30"  N.  118'’15'06" 
W);  thence  easterly  to  Los  Angeles  Main 
Channel  Entrance  Light  2  (33®42'42"  N, 
118®14'42"  W),  thence  southeasterly  to: 
33'’41'36.2"  N.  118“13'46.2"  W;  thence 
southwest  to  33®41'13.9"  N, 
118®14'55.4"  W;  thence  north  to  the 
point  of  origin. 

[Datum:  NAD  1983] 

(2)  The  Long  Beach  Pilot  Area  is 
enclosed  by  a  line  beginning  at  Long 
Beach  Light  (33®43'24"  N,  118°11'12" 
W);  thence  easterly  to  Long  Beach 
Channel  Entrance  light  2  (33®43'24"  N, 
118'’10'48"  W),  thence  southerly  to: 
33'’42'09.1"  N,  118'‘10'26.2"  W;  thence 
west  to  33'’42'09.1"  N.  118m'35.5"  W; 
thence  northeasterly  to  the  point  of 
origin. 

[Datum:  NAD  1983] 

(c)  Definitions.  For  the  purposes  of 
this  section: 

(1)  Floating  Plant — ^means  any  vessel, 
other  than  a  vessel  underway  and 
making  way,  engaged  in  any 
construction,  manufacturing,  or 
exploration  operation. 


(2)  Vessel — ^means  every  description 
of  watercraft,  used  or  capable  of  being 
used  as  a  means  of  transportation  on 
water. 

(d]  Paragraphs  (d)  (1)  and  (2)  apply  to 
all  vessels  wUle  operating  within  the 
regulated  navigation  area: 

(1)  Los  Angeles  Pilot  Area: 

(1)  No  vessel  may  enter  the  Los 
Angeles  Pilot  Area  unless  it  is  entering' 
or  departing  the  Los  Angeles  Main 
Channel  via  the  Los  Angeles  Harbor 
Entrance  (Angel’s  Gate). 

(ii)  Vessels  entering  the  Los  Angeles 
Pilot  Area  shall  pass  directly  through 
without  stopping  or  loitering  imless 
stopping  is  necessary  to  embark  or 
disembark  a  pilot. 

(iii)  Vessels  shall  leave  Los  Angeles 
Approach  Lighted  Bell  Buoy  LA  to  port 
when  entering  and  departing  Los 
Angeles  Main  Channel; 

(2)  Long  Beach  Pilot  Area: 

(i)  No  vessel  may  enter  the  Long 
Beach  Pilot  Area  unless  it  is  entering  or 
departing  the  Long  Beach  Harbor 
Entrance  (Queen’s  Gate). 

(ii)  Every  vessel  entering  the  Long 
Beach  Pilot  Area  shall  pass  directly 
through  without  stopping  or  loitering 
unless  stopping  is  necessary  to  embark 
or  disembark  a  pilot. 

(iii)  Every  vessel  shall  leave  Long 
Beach  Approach  Lighted  Whistle  Buoy 
LB  to  port  when  entering  and  departing 
Long  Beach  Channel  and  departing 
vessels  shall  pass  across  the  southern 
boundary  of  the  Long  Beach  Pilot  Area. 

(e)  Paragraphs  (e)  (1)  through  (4) 
apply  to  vessels  30  meters 
(approximately  98  feet)  or  over  in 
length,  each  towing  vessel  of  8  meters 
(approximately  26  feet)  or  over  in 
length,  every  vessel  of  100  gross  tons 
and  upward  carrying  one  or  more 
passengers  for  hire  while  navigating, 
and  ea^  dredge  and  floating  plant 
engaged  in  operations  in  the  regulated 
navigation  area: 

(1)  The  vessel’s  speed  shall  not 
exceed  12  knots; 

(2)  All  verbal  contact  between  vessels 
shall  be  communicated  in  the  English 
language.  No  vessel  may  enter  or  transit 
within  the  regulated  navigation  area 
unless  there  is  at  least  one  person  on  the 
bridge  immediately  available  to 
communicate  with  other  vessels  in  the 
English  language; 

(3)  When  vessels  in  the  regulated 
navigation  area  encounter  meeting, 
crossing,  or  overtaking  situations  as 
defined  by  the  International  Regulations 
for  Prevention  of  Collisions  at  Sea,  1972 
(72  COLREGS)  the  master,  pilot  or 
person  in  charge  of  such  vessels  shall 
make  verbal  passing  arrangements  with 
each  other  over  radiotelephone  in 


addition  to  sound  signal  requirements  of 
the  72  COLREGS; 

(4)  No  such  vessel  may  enter  the 
waters  between  Commercial  Anchorage 
G  and  the  Middle  Breakwater  as  defined 
by  an  area  enclosed  by  a  line  beginning 
at  Los  Angeles  Main  ^annel  Entrance 
Ught  2  (33*42'42"N,  118‘’14'42"  W); 
eastward  along  the  middle  breakwater  to 
Long  Beach  Light  (33®43'24"  N, 
118°11'12"  W);  south  to  latitude 
33"43'05.3"  N,  longitude  118ni'15.3" 

W;  thence  westerly  to  latitude 
33'’43'05.3"  N,  longitude  118'’12'15.7" 
W;  thence  southwesterly  parallel  to  the 
breakwater  to  latitude  33®42'29.9"  N, 
longitude  118®14'16.0"  W  and  back  to 
the  point  of  origin,  unless  such  vessel  is: 

(i)  In  an  emergency; 

(ii)  Proceeding  to  anchor  in  or 
departing  Commercial  Anchorage  G; 

(iii)  Standing  by  with  confirmed  pilot 
boarding  arrangements;  or. 

(iv)  Engaged  in  towing  vessels  to  or 
from  Commercial  Anchorage  G. 

Dated:  August  24, 1993. 

R.D.  Herr, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 

[FR  Doc.  93-28861  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  4910-14-41 


33  CFR  Pari  117 

[CGD1 3  93-031] 

Drawbridge  Operation  Regutationa; 
Columbia  River,  OR  and  WA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  Oregon 
State  Department  of  Transportation 
(ODOT),  the  Coast  Guard  is  considering 
the  amendment  of  the  regulations 
governing  the  operation  of  the  dual 
Interstate  5  drawbridges  across  the 
Columbia  River  between  Portland, 
Oregon,  and  Vancouver,  Washington. 
The  proposed  amendment  would 
lengthen  the  weekday  closed  periods  of 
the  drawspans  to  accommodate  the 
increased  commuter  traffic  on  the 
interstate  highway.  The  proposed 
weekday  closed  periods  are  5:30  a.m,.  to 
9  a.m.  and  from  2:30  p.m.  to  6  p.m. 
DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  915  Second  Avenue,  room  3410. 
Seattle,  Washington.  Normal  office 
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hours  are  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Mikesell,  Chief.  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch, 
(206)  220-7270. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in,  the 
proposal.  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Austin 
Pratt,  project  officer,  and  Lieutenant 
Laticia  Argenti,  project  attorney. 

Discussion  of  the  Proposed  Regulations 

The  purpose  of  the  proposed 
regulations  is  to  alleviate  commuter 
traffic  congestion  by  lengthening  the  lift 
span  closed  periods  of  the  Interstate  5 
drawspans  to  coincide  with  the 
increased  periods  of  peak  highway  use. 
The  proposed  regulations  would  extend 
the  rush  hour  closed  periods  for  the 
drawspans  by  two  hours  in  the  morning 
and  one  hour  in  the  afternoon.  The 
regulations  presently  governing  the 
Interstate  5  Bridges  prescribe  daily 
periods  during  which  the  twin  vertical 
lift  spans  need  not  be  raised  for  the 
passage  of  vessels.  These  weekday 
periods  are  from  6:30  a.m.  to  8  a.m.  and 
from  3:30  p.m.  to  6  p.m.  Based  upon  the 
records  of  the  drawbridge  operators,  the 
Oregon  State  Department  of 
Transportation  believes  that  the 
proposed  regulations  would  affect  only 
a  tenth  of  the  river  traffic  while 
preventing  lengthy  halts  of  roadway 
traffic  during  its  peak  volume  hours. 
Since  many  vessels  on  this  reach  of  the 
Columbia  can  traverse  the  bridge  via  the 
fixed  spans,  the  proposed  regulations  do 
not  increase  closures  that  would  delay 
all  river  traffic. 


Federalism  Assessment  and 
Certification 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.),  the  Coast 
Guard  certifies  that  the  proposed 
regulations,  if  adopted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment  and 
Certification 

This  action  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined  to 
be  categorically  excluded  firom  further 
environmental  documentation  under  the 
authority  of  40  CFR  1507.3  and  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l{g). 

2.  Section  117.869  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 1 7.869  Columbia  River. 

(a)  The  draw  of  the  Interstate  5 
bridges,  mile  106.5,  at  Vancouver, 
Washington,  shall  open  on  signal; 
except  Aat,  firom  5:30  a.m.  to  9  a.m.  and 
2:30  p.m.  to  6  p.m.  Monday  through 
Friday  except  Federal  Holidays,  the 


draws  need  not  open  for  the  passage  of 
vessels. 

***** 

Dated:  November  10, 1993. 
lohn  A.  Pierson, 

Captain.  Coast  Guard,  Acting  Commander, 
13th  Coast  Guard  District. 

[FR  Doc.  93-29039  Filed  11-24-93;  8:45  am) 

BILUNQ  CODE  4910-14-M 


33  CFR  Part  117 
(CGD  05-93-079] 

Drawbridge  Operation  Regulations; 
Pamunkey  River,  West  Point,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
that  govern  the  operation  of  the 
drawbridge,  SR  33,  across  Pamunkey 
River,  mile  1.0,  located  in  West  Point, 
Virginia,  by  eliminating  bridge  openings 
between  the  hours  of  7  a.m.  to  9  a.m., 

12  noon  to  1  p.m.  and  4  p.m.  to  6  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

This  change  is  being  considered  due 
to  the  increase  volume  of  vehicular 
traffic  crossing  this  bridge  at  peak  traffic 
times.  The  proposed  changes  to  these 
regulations  are,  to  the  extent  practical 
and  feasible,  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  January  10, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109,  Fifth  Coast  Guard  District. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
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and  addresses,  identify  this  rulemaking 
(CX^D  05-93-079)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  fm  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
aclmowledgcment  of  receipt  of 
comments  should  enclose  a  stampted, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 

The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  bold  a  pubUc 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 
The  principal  persons  involved  in 
drafting  this  document  are  Bill  H. 

Brazier.  Project  Officer,  and  LT  Monica 
L.  Lombardi,  Project  Attorney,  Fifth 
Coast  Guard  District. 

Background  and  Purpose 
The  Virginia  Department  of 
Transportation  has  requested  that 
openings  of  the  drawbridge  across 
Pamunkey  River,  mile  1.0,  located  in 
West  Point.  Virginia,  be  restricted  due  to 
the  increase  in  vehicular  traffic  during 
rush  hour  periods.  The  Coast  Guard  is 
proposing  to  restrict  the  passage  of 
vessels  between  the  hours  of  7  a.m.  to 
9  a.m.,  12  noon  to  1  p.m.  and  4  p.m.  to 
6  p.m.,  Monday  through  Friday,  except 
F^eral  holidays.  The  bridge  will 
continue  to  open  on  signal  at  all  other 
times. 

According  to  the  most  recent  traffic 
counts,  vehicular  traffic  has  increased  to 
the  point  that  any  drawbridge  openings 
on  weekdays  during  the  morning  and 
evening  peak  traffic  periods  as  well  the 
noon  hour  cause  extreme  backups  and 
traffic  problems.  The  Virginia 
Department  of  Transportation,  in  an 
effort  to  improve  this  situation,  has 
requested  these  proposed  regulations. 

Regulatory  Evaluation 
This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  is  not  si^ficant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 


February  26, 1979).  The  Coast  Guard 
ex{>ects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Oder 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preperation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categmically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authfvity:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05.1(g). 

2.  Section  117.1023  is  added  to  read 
as  follows: 


§117.1023  Pamunkey  RIvar. 

fa)  The  draw  of  the  Ehham  Bridge 
(SR33/30),  mile  1.0,  located  in  West 
Point,  Virginia,  shall  open  on  signal; 
except  that,  from  7  a.m.  to  9  ajn.,  12 
noon  to  1  p.m.  and  4  p.m.  to  6  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  the  bridge  need  not  be  opened 
for  the  passage  of  vessels. 

(b)  Public  vessels  of  the  United  States 
and  vessels  in  an  emergency  involving 
danger  to  life  (k  property  shall  be 
passed  at  any  time. 

Dated:  November  5, 1993. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 

IFR  Doc.  93-28858  Filed  11-24-93;  8:45  ami 
BILUNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
ICO20-1-6681;  FRL-4798-91 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  tor 
the  State  of  Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Colorado  for  the  purpose  of  establishing 
a  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM).  The  implementation  plan 
was  submitted  by  the  State  to  satisfy  the 
Federal  mandate,  foimd  in  section  507 
of  the  Clean  Air  Act  (CAA),  to  ensure 
that  small  businesses  have  access  to  the 
technical  assistance  and  regulatory 
information  necessary  to  comply  with 
the  CAA.  The  rationale  for  the  approval 
is  set  forth  in  this  proposal;  additional 
information  is  available  at  the  address 
indicated  below. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
December  27, 1993. 

ADDRESSES:  Comments  can  be  mailed  to; 
Douglas  M.  Skie,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  VIII,  Mail  Code-8ART- 
AP,  999  18th  Street,  Suite  500,  Denver, 
Colorado  80202-2405. 

Copies  of  the  State’s  submittal  and 
EPA’s  technical  suppcnl  document  are 
available  for  inspection  during  normal 
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business  hours  at  the  following  location: 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  Vin  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Farris,  Mail  Code-8ART-AP, 
Environmental  Protection  Agency 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2405,  (303) 
294-7539. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  National 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Sqiall  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 

The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  Section  507  of 
Title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1 990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

Tbe  State  of  Colorado  has  submitted 
a  SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  section  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
PROGRAM  elements: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  State  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 


n.  Analysis 

The  State  of  Colorado  has  met  all  of  . 
the  requirements  of  section  507  by 
submitting  a  SIP  revision  that 
implements  all  required  PROGRAM 
elements.  At  a  public  hearing  held 
before  the  Colorado  Air  Quality  Control 
Commission  (Commission)  on  October 
15, 1992,  the  plan  for  the  PROGRAM 
was  approved.  A  notice  of  approval 
dated  October  30, 1992,  was  issued  by 
the  Technical  Secretary  of  the 
Commission  adopting  the  PROGRAM 
plan.  Legal  authority  to  implement  the 
PROGRAM  was  obtained  through 
Senate  Bill  105  and  is  contained  in  the 
Colorado  Act  (ACT)  Section  25-7-109.2. 
The  collection  of  fees  to  cover  the  cost 
of  implementing  the  PROGRAM  is 
contained  in  the  ACT  Section  25-7- 
114.7. 

1.  Small  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  State’s 
PROGRAM  meets  these  six 
requirements  which  are  contained  in 
eight  SBAP  elements  in  its  proposed  SIP 
revision.  It  also  establishes  a  Task  Force 
that  will  discuss  these  eight  SBAP 
elements  and  choose  some  or  all  of  the 
implementation  methods  listed  for  each 
element,  or  add  additional 
implementation  methods,  as  required. 
The  Task  Force  consists  of  members 
from  the  Colorado  Department  of  Health 
Air  Pollution  Control  Division 
(Division),  the  Commission,  the  Office 
of  Regulatory  Reform,  the  CAP  and 
other  State  entities  which  assist  small 
businesses  and  small  business 
associations.  / 

The  first  requirement  set  forth  in 
section  507(a)  is  lo  establish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
to  implement  a  SBAP  element  titled 
“Dissemination  of  compliance  issues, 
regulation,  monitoring,  modeling,  and 
control  technology  information.”  The 
proactive  component  of  this  element 
states  the  following:  “General 
information  regarding  the  services 
provided  by  the  PROGRAM  shall  be 
developed,”  “The  Division  shall 
develop  information  regarding  existing 


'  A  seventh  requirement  of  section  507(a). 
establishment  of  an  Ombudsman  office,  is 
discussed  in  the  next  section. 


regulations  that  affect  small  business.” 
and  “The  Division  shall  coordinate  with 
the  Ombudsman  to  develop  a  procedure 
through  which  the  information  can  be 
developed  as  new  regulations  are 
proposed  by  the  EPA  or  the  State.”  The 
reactive  component  of  this  element 
states  that  “The  SBAP  shall  refer  calls 
as  they  are  received  to  appropriate 
Division  staff  or  other  resources, 
depending  on  the  type  and  complexity 
of  information  being  sought.” 

The  second  requirement  is  to 
establish  adequate  mechanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
accidental  release  detection  and 
prevention,  including  providing 
information  concerning  alternative 
technologies,  process  changes,  products 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  by  committing  in  its 
proposed  SIP  revision  to  implement  a 
SBAP  element  titled  “Pollution 
prevention  and  accidental  release 
assistance.”  This  element  states  that 
“the  Division  shall  compile  a  directory 
of  Federal,  State,  Local,  and  trade  group 
and  other  industry  resources  that  can 
provide  assistance  in  these  areas,”  and 
“establish  a  central  “clearinghouse”  of 
information  from  these  various 
entities.” 

The  third  requirement  is  to  develop  a 
compliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  assists  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
to  implement  a  SBAP  element  titled 
“Dissemination  of  compliance  issues, 
regulation,  monitoring,  modeling,  and 
control  technology  information.”  In 
addition  to  the  implementation  methods 
listed  under  the  first  requirement  above, 
the  Division  “shall  develop  information 
regarding  small  businesses’ 
requirements  for  obtaining  operating 
and  construction  permits,”  and  “will 
explain  the  requirements, ...  and  how  a 
source  can  calculate  their  emissions, 
and  ...  determine  their  compliance 
status.” 

The  fourth  requirement  is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sources  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
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to  implement  a  SBAP  element  titled 
“Notifying  small  businesses  of  their 
rights  un^  the  Act.”  This  element 
states  that  when  Federal  or  State  air 
regulations  are  proposed  that  affect 
small  businesses,  the  Division  and 
Ombudsman  “shall  develop  brochures 
and/or  presentations  for  informing  small 
businesses,”  and  “obtain  small  business 
comments  or  to  ensure  that  small 
businesses  submit  their  comments  to  the 
EPA.”  They  will  further  “develop  and 
implement  a  procedure  that  contains 
sp^flc  timehames  for  proceeding  with 
development  of  information  regarding  a 
new  requirement  proposal,”  and 
“develop  information  explaining 
enforcement  procedures  and  source’s 
rights.” 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sources  to 
determine  compliance  with  the  Act.  The 
State  has  met  this  requirement  by 
committing  in  its  proposed  SIP  revision 
to  implemmit  a  SBAP  element  titled 
“Small  business  source  auditor  referrals 
or  audit  provisions.”  A  list  of  auditors 
will  be  compiled  as  follows:  “The 
Division  shall  consult  with  trade  groups 
and  other  small  business 
representatives,  and  shall  solicit  names 
of  companies  that  these  entities  are 
familiar  with  and  approve  of,”  and 
“shall  add  to  the  list  any  companies ... 
dealt  with  in  the  past.”  “When 
compiling  the  list,  the  Division  shall 
consider  the  company’s  ability  to 
provide  environmental  audits, 
especially  in  regard  to  providing 
pollution  prevention  assistance.”  The 
Division  does  not  plan  to  directly 
conduct  audits  of  small  businesses. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
horn  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance,  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  bas^  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  committing 
in  its  proposed  SIP  revision  to 
implement  a  SBAP  element  titled 
“Modification  of  work  practices  or 
ahemate  control  method  requests.”  This 
element  states  that  the  Division  shall 
develop  a  fonnal  procedure  for  sources 
to  follow  when  making  such  requests  in 
cases  where  a  SIP  revision  is  not 


required.  If  a  SEP  revision  is  required, 
the  Division  shall  “consult  with  the 
EPA  Region  Vm  to  establish  the  least 
intensive  method  of  obtaining  a  SIP 
revision  fw  these  requests,”  and 
“develop  a  “generic”  alternative  control 
procedure  as  part  of  the  State  SIP,  where 
possible.” 

2.  Ombudsman 

Section  507(a)(3)  requires  the 
designation  of  a  State  office  to  serve  as 
the  Ombudsman  for  small  business 
stationary  sources.  The  State  has  met 
this  requirement  by  locating  the 
position  of  the  Small  Business 
Ombudsman  in  the  Office  of  Regulatory 
Reform. 

3.  Compliance  Advisory  Panel 

Section  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  must  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  businesses;  four  members  selected 
by  the  State  legislature  who  are  owners, 
or  represent  owners,  of  small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  outlining  in 
its  proposed  SIP  revision  how  the 
memb^  will  be  determined,  which  is 
consistent  with  the  method  described 
above. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinions  concerning  the  effectiveness  of 
the  SBAP,  difficulties  encountered  and 
the  degree  and  severity  of  enforcement 
actions;  (2)  to  periodically  report  to  EPA 
concerning  the  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  2;  (3)  to 
review  and  assure  that  information  for 
small  business  stationary  sources  is 
easily  understandable;  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opinions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  by  outlining  in  its 
proposed  SEP  revision  the  functions  of 
the  CAP  which  are  consistent  with  those 
stated  above. 


3  Section  S07(e)(lKB)  requiiea  the  CAP  to  report 
on  the  compliance  of  the  ^AP  with  these  three 
Federal  statutes.  However,  since  Stale  agencies  are 
not  required  to  comply  with  them,  EPA  believes 
that  the  State  PROGRAM  most  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  Federal  statutes. 


4.  Eligibility 

Section  507(cKl)  of  the  CAA  defines 
the  twm  “small  business  stationary 
source”  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 

(D)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(E)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

The  State  of  Colorado  has  established 
a  mechanism  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PRCX^RAM, 
including  an  evaluation  of  a  source’s 
eligibility  using  the  criteria  in  Section 
507(c)(1)  of  the  CAA.  The  State  of 
Colorado  has  also  provided  for  public 
notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  CAA  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants,  and  for  exclusion  from  the 
small  business  stationary  source 
definition,  after  consultation  with  the 
EPA  and  the  Small  Biisiness 
Administration  Administrator  and  after 
providing  notice  and  opportunity  for 
public  conunent,  of  any  category  or 
subcategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

III.  This  Action 

In  this  proposal,  EPA  is  proposing  to 
approve  the  SIP  revision  submitted  by 
the  State  of  Colorado. 

The  State  of  Colorado  has  submitted 
a  SIP  revision  implementing  each  of  the 
required  PROGRAM  elements  required 
by  section  507  of  the  CAA.  The  Small 
Business  Ombudsman  started  in  the 
Office  of  Regulatory  Reform  in  August, 

1992.  A  schedule  for  implementation  of 
the  PROGRAM  submitted  in  a  letter  by 
the  State  dated  January  7, 1993, 
indicates  that  members  of  the  CAP  will 
be  appointed  by  July  1, 1993,  and  a  final 
report  of  the  Task  Force  on 
implementation  methods  for  the  SBAP 
is  scheduled  for  completion  by  October, 

1993.  EPA  is  therefore  proposing  to 
approve  this  submittal. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Ofiice  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  S?  revisions  horn 
the  requirement  of  section  3  of 
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Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA’s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
si’perseded  Executive  Order  12291  on 
September  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

In  this  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  does  not  impose  any  new 
regulatory  burden  on  small  businesses; 
it  is  a  program  under  which  small 
businesses  may  elect  to  take  advantage 
of  assistance  provided  by  the  State. 
Therefore,  because  the  EPA’s  approval 
of  this  program  does  not  impose  any 
new  regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Small  business  assistance 
program. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  19, 1993. 

Patricia  D.  Hull, 

Acting  Regional  Administrator. 

IFR  Doc.  93-29047  Filed  11-24-93;  8:45  am) 
BILUNO  CODE  6S«fr-60-F 


40  CFR  Part  52 

[DE  11-1-6979;  FRL-4800-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Reasonably  Available 
Control  Technology  Requirements  for 
Major  Sources  of  Nitrogen  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval/limited  disapproval  of  a  State 


Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware.  This 
revision  establishes  and  requires  all 
major  sources  of  nitrogen  oxides  (NOx) 
to  implement  reasonably  available 
control  technology  (RACT).  The 
intended  effect  of  this  action  is  to 
propose  approval  of  Delaware 
Regulation  No.  12,  Control  of  Nitrogen 
Oxides  Emissions  for  the  limited 
purpose  of  strenthening  the  Delaware 
SIP  which  currently  has  no 
requirements  for  existing  NOx  sources. 

In  addition,  this  action  is  intended  to 
propose  disapproval  of  Delaware 
Regulation  No.  12  for  the  limited 
purpose  of  allowing  Delaware  the 
opportunity  to  correct  the  deficiencies 
in  the  regulation  which  result  in  its 
failure  to  meet  all  requirements  of  the 
Clean  Air  Act  (CAA).  This  action  is 
being  taken  pursuant  to  section  110  of 
the  Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director,  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  Delaware  Department  of 
Natural  Resources  &  Environmental 
Control,  89  Kings  Highway,  P.O.  Box 
1401,  Dover,  Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  597-9337,  at  the 
EPA  Region  III  address  indicated  in  the 
ADDRESSES  section. 

SUPPLEMENTARY  INFORMATION:  On 
January  11, 1993,  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control  (DNREC)  submitted  a  revision  to 
its  State  Implementation  Plan  (SIP)  for 
the  control  of  NOx  emissions  from 
major  sources.  The  revision  consists  of  , 
a  new  regulation  which  would  sequire 
sources  which  emit  or  have  the 
potential  to  emit  25  tons  or  more  of  NOx 
per  year  in  New  Castle  and  Kent 
Counties  and  100  tons  or  more  of  NOx 
per  year  in  Sussex  County  to  comply 
with  reasonably  available  control 
technology  requirements  by  May  31, 
1995. 

Background 

Pursuant  to  section  182  of  the  Clean 
Air  Act  (CAA),  Delaware  is  required  to 
implement  RACT  for  all  major  NOx 
sources  by  no  later  than  May  31, 1995. 


The  major  source  size  in  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR)  which  is 
established  by  the  CAA.  New  Castle  and 
Kent  Counties  in  Delaware  are  part  of 
the  Philadelphia  ozone  nonattainment 
area  and  are  classified  as  severe.  Sussex 
County,  Delaware  is  classified  as 
marginal  nonaUainment  but  is  located 
in  the  OTR  on  which  the  CAA  imposes 
certain  additional  requirements, 
including  the  NOx  RACT  requirement 
for  all  major  NOx  sources.  For  New 
Castle  and  Kent  Counties,  section  182 
requires  that,  among  other  requirements, 
all  sources  which  emit  or  have  the 
potential  to  emit  25  tons  of  NOx  or  more 
per  year  must  implement  RACT  by  no 
later  than  May  31, 1995.  For  Sussex 
County,  sections  182  and  184  require 
that  all  sources  which  emit  or  have  the 
potential  to  emit  100  tons  of  NOx  or 
more  per  year  implement  RACT  by  May 
31, 1995* 

Delaware  NOx  RACT  Regulation 

Specific  NOx  Requirements 

Delaware’s  proposed  NOx  RACT 
regulation  contains  specific  emission 
limits  for  fuel  burning  equipment  with 
a  rated  heat  capacity  of  100  million  BTU 
(MMBTU)/hour  or  greater.  Gas  fired  face 
and  tangential  units  are  required  to  meet 
an  emission  limit  of  0.2  poimds  of  NOx 
per  million  BTU  input.  Oil  or  gas  fired 
face  and  tangential  units  are  required  to 
meet  an  emission  limit  of  0.25  lbs  of 
NOx  per  million  BTU  input.  Oil  or  gas 
fired  cyclones  are  requir^  to  meet  an 
emission  limit  of  0.43  lbs  of  NOx  per 
million  BTU  input.  Dry  bottom  coal 
fired  face  and  tangential  units  are 
required  to  meet  an  emission  limit  of 
0.38  lbs  of  NOx  per  million  B*!!!  input. 
Dry  bottom  coal  fired  stokers  are 
required  to  meet  an  emission  limit  of 
0.40  lbs  of  NOx  per  million  BTU  input. 
All  emission  limits  are  required  to  be 
met  on  a  24  hour  rolling  averaging 
p>eriod  using  continuous  emission 
monitoring  (CEM)  data  approved  by  the 
Department.  EPA  is  proposing  to 
approve  the  above  emission  limits  as 
RACT  for  fuel  burning  equipment  with 
a  rated  heat  input  capacity  of  100 
MMBTU/hour  or  greater.  The  numerical 
emission  limits  are  supported  by  data 
gathered  by  the  State  and  Territorial  Air 
Pollution  Program  Administrators 
(STAPPA)  and  Association  of  Local  Air 
Pollution  Control  Officials  (ALAPCO). 
The  24  hour  rolling  average  compliance 
period  is  consistent  with  protection  of 
the  short-term  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS). 

EPA  is,  however,  proposing  to 
disapprove  Delaware’s  proposed 
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emission  limit  of  1.0  lbs  of  NOx  per 
million  BTU  for  wet  bottom  coal  fired 
face  and  tangential  units.  There  are  no 
applicable  sources  in  the  State  of 
Delaware,  no  data  to  support  such  an 
emission  limit,  and  no  reason  to  adopt 
such  an  emission  standard.  Any  newly 
constructed  wet  bottom  coal  bred  face 
and  tangential  units  would  be  subject  to 
the  Delaware  SIP’s  new  source  review 
retirements. 

Delaware’s  regulation  also  contains 
specific  emission  limits  for  gas  turbines. 
The  emission  limit  for  gas  fired  simple 
or  combined  cycle  gas  turbines, 
corrected  to  15%  oxygen,  is  42  parts  per 
million  (ppm).  The  emission  limit  for 
liquid  fired  simple  or  combined  cycle 
gas  turbines,  corrected  to  15%  oxygen, 
is  88  ppm.  Both  emission  standards 
require  compliance  to  be  demonstrated 
using  a  one  hour  averaging  period  based 
on  CEM  data  approved  by  the 
Department. 

NOx  Technology  Requirements' 

The  Delaware  regulation,  in  Section 
3.3  also  requires  fuel  burning  equipment 
with  a  rated  heat  capacity  of  less  than 
100  MMBTU/hr  to  emit  no  more  NOx 
than  what  would  be  emitted  if  either 
low  excess  air  and  low  NOx  burner 
technology  or  flue  gas  recirculation 
technology  is  used  or  some  equivalent 
control  technology  approved  by  the 
Department  and  ^A.  Section  3.4 
requires  stationary  internal  combustion 
engines  to  limit  their  emissions  to  no 
more  than  those  emitted  when  using 
pre-ignition  chamber  combustion  (also 
referred  to  as  clean  bum  technology)  for 
gas  fired  units  and  those  emitted  when 
using  lean  bum  technology  for  diesel 
fired  units.  As  in  Sectfon  3.3,  these 
sources  may  also  meet  an  equivalent 
control  technology  which  is  approved 
by  the  Department  and  EPA. 

Source-specific  Requirements 

All  other  major  sources  of  NOx  are 
required  to  notify  the  Department  of 
their  subject  status,  submit  a  proposal  as 
to  what  constitutes  RACT  for  the  source 
including  technical  and  economic 
support  documentation,  and  provide  a 
schedule,  acceptable  to  the  Department, 
to  implement  RACT  no  later  than  May 
31, 1995.  The  notification  to  the 
Department,  submittal  of  a  RACT 
proposal  and  schedule  must  be  made  no 
later  than  November  15, 1993. 

Alternative  Requirements 

Section  5  of  the  Delaware  regulation 
allows  sources  to  obtain  alternative  and 
equivalent  RACT  determinations  all  of 
which  require  EPA  approval  as  a  SIP 
revision.  Included  in  these  alternative 
and  equivalent  RACT  determinations  is 


a  specific  provision  to  allow  averaging 
of  emissions  at  multiple  installations  to 
meet  applicable  RACT  emission  limits  if 
those  installations  have  a  common 
owner. 

EPA  Analysis 

EPA  is  proposing  a  limited  approval 
of  Regulation  No.  12  into  the  E)elaware 
SIP,  which  was  submitted  on  January 
11, 1993.  EPA  is  also  proposing  to 
disapprove  Delaware  Regulation  No.  12 
for  the  limited  purpose  of  allowing 
Delaware  the  opportunity  to  correct 
certain  deficiencies  in  Regulation  No. 

12.  These  deficiencies  are  located  in 
Section  2  (definition  of  potential  to 
emit).  Section  3.2  (emission  limit  for 
wet  bottom  coal  fired  face  and 
tangential  units).  Section  4.1  a.  through 
f.  (pertaining  to  exemptions  for  certain 
sources  and  compliance  extensions), 
and  Section  7.4  b.  (use  of  alternative  test 
methods).  EPA  is  soliciting  public 
comments  on  the  issues  discussed  in 
this  document  or  on  other  relevant 
matters.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  document. 

EPA  requires  that  states  determine 
potential  emissions  by  using  the 
maximum  emission  rate,  production 
capacity  and  hours  of  operation  unless 
the  source  is  restricted  by  federally 
enforceable  conditions.  The  Delaware 
definition  of  "potential  to  emit”,  located 
in  Section  2,  is  deficient  in  that  it  does 
not  require  that  the  emissions  limiting 
conditions  be  federally  enforceable. 
Therefore,  EPA  is  proposing  to 
disapprove  this  definition  to  the  extent 
that  it  does  not  require  federally 
enforceable  emissions  limiting 
conditions. 

EPA  is  proposing  to  disapprove  the 
exemptions  contained  in  Section  4.1  a. 
through  f.  Section  4.1  a.  and  h.  would 
allow  exemptions  of  fuel  burning 
equipment  used  primarily  for 
residential  heating  and  incinerators  or 
oxidizers  huilt  before  November  15, 
1992  ancLused  primarily  for  the  control 
of  air  pollution.  The  exemptions 
contained  in  Section  4.1  c.  and  d. 
pertain  to  fuel  burning  units  with  a 
rated  heat  capacity  of  less  than  15 
MMBTU/hr  and  stationary  internal 
combustion  engines  with  a  rated 
capacity  of  less  than  450  hp  of  output 
power,  respectively.  Delaware  has  not 
provided  any  support  information  to 
indicate  what  population  of  sources 
these  two  exemptions  would  represent 
or  what  the  total  emissions  from  these 
sources  are  compared  to  the  total  NOx 
emissions  in  the  state.  Section  4.1  e. 


would  allow  soiuxes  which  operate 
exclusively  during  the  months  of 
November  through  the  end  of  March  to 
be  exempt  fi^om  RACT  requirements. 
There  is,  however,  no  requirement  in 
Regulation  No.  12,  or  elsewhere  in  the 
Delaware  regulations  which  would 
apply  to  this  regulation,  for  these 
sources  to  keep  the  necessary  records  to 
prove  their  exempt  status.  ’Therefore, 

EPA  is  proposing  to  disapprove  this 
exemption. 

If  Etelaware  wishes  to  allow 
exemptions  of  major  NOx  sources  fe'om 
RACT  requirements,  there  is  a 
mechanism  to  do  so  under  section  182(f) 
of  the  Clean  Air  Act.  Under  section 
182(f),  any  person,  including  a  state,  is 
allowed  to  petition  EPA  so  that  if  the 
petition  were  granted,  some  or  all  of  the 
Act’s  Title  I  NOx  requirements  would 
not  apply.  Under  section  182(f)(1)(B), 
this  petition  can  only  be  granted  if  the 
NOx  reductions  do  not  provide  a  net  air 
quality  benefit  and  if  those  emission 
reductions  could  be  considered  excess. 
EPA  interprets  the  term  air  quality  to 
include  both  health  and  welfare  effects 
that  may  be  directly  or  indirectly  related 
to  NOx  emissions.  Therefore,  these 
impacts  include  ozone,  nitrogen 
dioxide,  and  particulate  matter 
formation,  visibility  impariment,  acid 
deposition,  air  toxics  formation,  and 
nitrogen  deposition  in  nutrient-sensitive 
areas.  The  net  air  quality  benefit  test 
requires  that  a  modeling  demonstration 
with  and  without  the  proposed  NOx 
emission  reductions  be  performed  for 
the  applicable  area.  'The  petitioner  must 
show  that  there  is  a  detrimental  air 
quality  effect  with  the  control  of  NOx 
emissions,  not  simply  that  there  is  no 
effect  on  air  quality. 

EPA  is  also  proposing  to  disapprove 
Section  7.4  b.  which  allows  alternative 
test  methods  to  be  approved  by  the 
Department  without  EPA  approval. 

Since  the  stringency  of  the  emission 
standards  and  other  RACT  requirements 
are  dependent  on  compliance  using  EPA 
approved  test  methods,  EPA  cannot 
agree  to  allow  Delaware  to  approve 
alternative  test  methods  without 
knowing  how  those  alternative  test 
methods  may  affect  RACT. 

EPA  has  evaluated  Delaware’s 
submitted  Regulation  No.  12  for 
consistency  with  the  CAA  and  EPA 
regulations,  and  has  found  that  the 
revisions  will  require  emission 
reductions  from  a  population  of  sources 
which  were  previously  unregulated.  The 
Delaware  regulation,  as  noted  above, 
also  contains  certain  deficiencies  which 
result  in  enforceability  problems  and  in 
the  regulation  of  a  smaller  population  of 
sources  than  required  by  the  CAA. 
Further  discussion  can  be  found  in  the 
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accompanying  technical  support 
document. 

Because  of  the  deficiencies  discussed 
above,  EPA  cannot  grant  full  approval  of 
this  rule  under  section  110(k)(3)  and 
part  D.  Also,  because  the  submitted  rule 
is  not  composed  of  separable  parts 
which  meet  all  the  applicable 
requirements  of  the  CAA,  EPA  cannot 
grant  partial  approval  of  the  rule(s) 
under  section  110(k)(3).  However,  EPA 
n\^y  grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3) 
in  light  of  EPA’s  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  because  EPA’s  action  also 
contains  a  simultaneous  limited 
disapproval,  due  to  the  fact  that  the  rule 
does  not  meet  the  section  182(a)(2)(A) 
requirement  of  part  D  because  of  the 
noted  deficiencies.  Thus,  in  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  Delaware’s 
submitted  Regulation  No.  12  under 
section  110(kH3)  and  301(a)  of  the  CAA. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  result  in  less  than  the  full 
population  of  required  NOx  sources  to 
be  regulated  and  enforceability 
problems,  and,  as  such,  the  rule  does 
not  fully  meet  the  requirements  of  Part 
D  of  the  Act.  Under  section  179(a)(2).  if 
the  Administrator  disapproves  a 
submission  under  section  llO(k)  for  an 
area  designated  nonattainment,  based 
on  the  submission’s  failure  to  meet  one 
or  more  of  the  elements  required  by  the 
Act,  the  Administrator  must  apply  one 
of  the  sanctions  set  forth  in  section 
179(b)  unless  the  deficiency  has  been 
corrected  within  18  months  of  such 
disapproval.  Section  179(b)  provides 
two  sanctions  available  to  the 
Administrator:  highway  funding  and 
offsets.  The  18  month  period  referred  to 
in  section  179(a)  will  begin  at  the  time 
EPA  publishes  final  notice  of  this 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  24-month 
Federal  implementation  plan  (FIP) 
requirement  under  section  110(c). 

Proposed  Action 

For  the  above  stated  reasons,  EPA  is 
proposing  a  limited  approval/limited 
disapproval  of  Delaware  Regulation  No. 
12.  In  order  to  correct  the  deficiencies 
in  Regulation  No.  12  which  EPA  is 
proposing  as  a  limited  disapproval, 
Delaware  must  successfully  petition 
EPA  under  section  182(f)  of  the  Act  if 
it  wishes  to  exempt  any,  major  NOx 
sources  from  RACT  requirements  or 
delete  the  exemptions,  correct  the 
definition  of  potential  to  emit  to  require 


Federal  enforceability  of  restricting 
operating  conditions,  provide  adequate 
technical  support  for  the  proposed 
emission  limit  for  wet  bottom  coal  fired 
face  and  tangential  units  or  delete  the 
emission  limit,  require  adequate 
recordkeeping  requirements  for  all  NOx 
sources,  including  those  which  claim 
exempt  status,  and  require  EPA 
approval  for  alternative  test  methods. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementatipn  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  im{>act  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  F^eral  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

EPA’s  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA’s 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 


not  remove  existing  requirements  and 
impose  any  new  F^eral  requirements. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (CHvIB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  The  OMB 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA’s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  ofSection  110(a)(2)(A)-(K), 
and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  September  16, 1993. 

W.T.  Wisniewski. 

Acting  Regional  Administrator,  Region  III. 
IFR  Doc.  93-29045  Filed  11-24-93:  8:45  ami 
BILUNG  CODE  6560-60-F 


40  CFR  Part  52 

nL67-1-6721;  FRL-4799-8] 

Approval  and  Promulgation  of  an 
Implementation  Plan  for  Vehicle  Miles 
Traveled  (VMT)  Offsets;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  proposes  to  conditionally  approve 
a  request  for  a  State  Implementation 
Plan  (SIP)  revision,  addressing  the 
Chicago  ozone  nonattainment  area, 
submitted  by  the  State  of  Illinois  for  the 
purpose  of  offsetting  any  growth  in 
emissions  from  grov^  in  vehicle  miles 
traveled  (VMT)  or  number  of  vehicla 
trips,  and  to  attain  reduction  in  motor 
vehicle  emissions,  in  combination  with 
other  emission  reduction  requirements, 
as  necessary  to  comply  with  Reasonable 
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Further  Progress  (RFP)  milestones  and 
attainment  requirements  of  the  Clean 
Air  Act  (Act).  The  implementation  plan 
request  was  submitted  by  the  State  of 
Illinois  to  satisfy  the  statutory  mandate 
that  the  State  submit  a  SIP  revision 
which  identifies  and  adopts  specific 
enforceable  transportation  control 
measures  (TCMs)  to  offset  any  growth  in 
emissions  from  growth  in  VTvIT  or 
number  of  vehicle  trips  in  severe  and 
extreme  ozone  nonattainment  areas.  The 
rationale  for  the  proposed  conditional 
approval  is  set  forth  in  this  document; 
additional  information  is  available  at 
the  address  indicated  in  the 
ADDRESSES  section. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  wTiting  by 
December  27, 1993. 

ADDRESSES;  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  |AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 

Copies  of  the  State’s  submittal  and 
U.S.  EPA’s  technical  support  document 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-ISJ),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8656. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  182(d)(1)(A)  of  the  Act  as 
amended  in  1990  requires  States 
containing  ozone  nonattainment  areas 
classified  as  “severe”  pursuant  to 
section  181(a)  of  the  Act  to  adopt 
transportation  control  measures  and 
transportation  control  strategies  to  offset 
any  growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips,  and  to 
attain  reductions  in  motor  vehicle 
emissions  (in  combination  with  other 
emission  reduction  requirements)  as 
necessary  to  comply  with  the.Act’s  RFP 
milestones.  The  requirements  for 
establishing  a  VMT  Offset  program  are 
discussed  in  the  April  16, 1992,  General 
Preamble  to  Title  I  of  the  Act  (57  FR 
13498),  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

Section  llO(k)  of  the  Act  contains 
provisions  governing  U.S.  EPA’s  action 


on  VMT  Offset  SIP  submittals.  Once 
found  to  be  complete  (or  deemed 
complete  by  the  passage  of  time),  this 
section  authorizes  U.S.  EPA  to  take  one 
of  three  actions  on  SIP  submittals.  As 
provided  by  section  110(k)(3),  if  the 
submittal  satisfactorily  addresses  all  of 
the  required  VMT  Offset  elements,  the 
U.S.  EPA  will  grant  full  approval.  U.S. 
EPA  may  grant  a  conditional  approval  of 
the  submission  under  section  110{k)(4), 
however,  if  the  submittal  contains:  (1)  A 
commitment  from  the  Governor  or  the 
Governor’s  designee  to  take  the  required 
actions;  (2)  a  schedule  establishing  a 
date  certain  for  taking  the  required 
actions,  with  the  date  not  being  later 
than  one  year  from  the  time  U.S.  EPA 
will  issue  a  final  conditional  approval; 
and  (3)  evidence  that  a  public  hearing 
was  held  on  the  commitments.  See  July 
22, 1992  memorandum  from  Michael  M. 
Shapiro,  Deputy  Assistant 
Administrator  for  Air  and  Radiation, 
entitled  “Guidelines  for  State 
Implementation  Plan  (SIP)  Submittals 
Due  November  15, 1992.”  Finally,  if  the 
submittal  fails  to  adequately  address  or 
commit  to  address  one  or  more  of  the 
mandatory  VMT  Offset  elements,  the 
U.S.  EPA  must  issue  a  disapproval.  A 
State  plan  may  therefore  be  approved, 
conditionally  approved  or  disapproved. 

In  order  to  satisfy  the  applicable 
requirements,  and  to  gain  full  approval, 
section  182(d)(1)(A)  requires  that  a  State 
VMT  Offset  SIP  submittal  must: 

(1)  Identify  and  adopt  speciHc 
enforceable  transportation  control 
strategies  and  TC^s  to  offset  any  growth 
in  emissions  from  growth  in  VMT  or 
number  of  vehicle  trips; 

(2)  Identify  and  adopt  specific 
enforceable  transportation  control 
strategies  and  TCMs  that  attain 
reductions  in  motor  vehicle  emissions 
(in  combination  with  other  emission 
reduction  requirements)  as  necessary  to 
comply  with  RFP  milestones; 

(3)  Consider  the  measures  specified  in 
section  108(f)  of  the  Act  and  choose 
from  among  and  implement  such 
measures  as  necessary  to  demonstrate 
attainment  with  the  National  ambient 
air  quality  standards;  and 

(4J  Ensure  adequate  access  to 
downtown,  other  commercial  and 
residential  areas,  and  that  emissions  and 
congestion  are  reduced  rather  than 
relocated. 

II.  Analysis 

The  following  discussion  provides 
more  information  on  the  requirements 
for  full  approval,  and  Illinois’  efforts  to 
meet  these  requirements.  Section 
182(d)(1)(A)  sets  forth  four  requirements 
that  must  be  met  by  a  VMT  Offset  SIP. 
The  first  and  second  requirements 


mandate  that  the  State  submit  a 
revision,  by  November  15, 1992  that 
identifies  and  adopts  specific 
enforceable  transportation  control 
strategies  and  TCMs  to  offset  any  growth 
in  emissions  from  growih  in  VMT  or 
number  of  vehicle  trips  in  affected 
areas,  and  attains  reduction  in  motor 
vehicle  emissions  as  necessary  in 
combination  with  other  emission 
reduction  requirements  of  Act  title  I, 
part  D,  subpart  II  to  comply  with  the  • 
requirements  of  section  182(d)(1)(A). 
These  requirements  are  to  ensure  that 
projected  motor  vehicle  volatile  organic 
compound  (VOC)  emissions  will  never 
be  greater  during  the  ozone  season  in 
any  given  year  than  during  the 
preceding  year’s  ozone  season.  When 
growth  in  VMT  or  vehicle  trips  would 
otherwise  cause  a  motor  vehicle 
emissions  upturn,  that  upturn  must  be 
prevented.  The  emissions  level  at  the 
point  of  potential  upturn  becomes  a 
ceiling  on  motor  vehicle  emissions. 
Motor  vehicle  VOC  emission  projections 
for  meeting  this  requirement  will  be 
determined  consistent  with  U.S.  EPA’s 
section  187  VMT  forecasting  and 
tracking  guidance. 

It  should  be  noted  that  while  the 
above  requirements  are  simple  in 
concept,  their  application  could 
encourage  areas  to  delay  VMT  or 
emissions  reduction  measures  suitable 
for  use  as  offsets  until  the  trend  in 
motor  vehicle  emissions  reaches  its 
minimum  point  and  is  about  to  turn 
upwards.  To  implement  the  VMT  offset 
provision  while  avoiding  this 
counterproductive  incentive  for  delay, 
U.S.  EPA  looks  for  State  compliance 
with  the  following  approach:  if 
projected  motor  vehicle  emissions 
during  the  ozone  season  in  one  year  are 
not  higher  than  during  the  ozone  season 
the  year  before,  given  the  control 
measures  in  the  SIP,  the  VMT  offset 
requirement  is  satisfied.  However,  if  the 
State  plans  to  implement  control 
measures  over  and  above  those 
specifically  required  by  the  Act  and 
those  required  to  demonstrate  RFP  and 
attainment,  earlier  than  would  be 
necessary  and  sufficient  to  prevent  an 
emissions  upturn,  a  projected 
subsequent  growth-related  increase  to 
the  level  of  emissions  that  would  occur 
if  these  measures  were  scheduled  later 
will  not  be  considered  to  violate  the 
requirement  to  offset  emissions  due  to 
growth  in  VMT  or  vehicle  trips.  The 
latter  situation  will  be  viewed  as  a 
temporary  reduction  in  emissions  to  a 
level  below  that  required  by  the 
provision,  rather  than  an  increase  above 
the  required  level,  with  no  effect  on 
emissions  at  or  after  the  point  at  which 
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offsetting  measures  become  essential  to 
compliance. 

The  U.S.  EPA  will  approve  a  SIP 
revision  as  meeting  this  provision 
despite  a  forecasted  upturn  in  vehicle 
emissions,  as  long  as  motor  vehicle  VOC 
emissions  in  the  ozone  season  of  a  given 
year  do  not  exceed  a  ceiling  level  which 
reflects  a  hypothetical  strategy  of 
implementing  otherwise  specifically 
required  measures  on  sch^ule  and 
saving  ofiset  measures  until  the  point  at 
which  VMT  growth  would  otherwise 
cause  an  emission  upturn.  The  ceiling 
level  is  therefore  defined  (up  to  the 
point  of  upturn)  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  that  year 
were  implemented  as  required  by  the 
Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards.  Phase  11  Reid  Vapor 
Pressure  controls,  and  reformulated 
gasoline,  as  well  as  Act  mandated  SIP 
requirements  such  as  enhanced 
inspection  and  maintenance,  the  fleet 
clean-fuel  vehicle  program,  and  the 
employer  commute  options  program. 

The  ceiling  line  would  also  include  the 
effect  of  forecasted  growth  in  VMT  and 
vehicle  trips  in  the  absence  of  new 
discretionary  measures  to  reduce  them. 
The  ceiling  line  must,  in  combination 
with  projected  emissions  fiom 
nonvehicle  sources,  satisfy  the  RFP 
requirements  for  the  area.  Any  VMT 
reduction  measures  or  other  actions  to 
reduce  motor  vehicle  emissions  adopted 
since  November  15, 1990  and  not 
specifically  required  for  the  area  by 
another  provision  of  the  Act  would  not 
be  included  in  the  calculation  of  the 
ceiling  line. 

Forecasted  motor  vehicle  emissions 
must  be  held  at  or  below  the  minimum 
level  of  the  ceiling  line  after  the  ceiling 
line  reaches  its  minimum  level.  If  an 
area  implements  offset  measures  early, 
the  forecasted  emissions  will  be  less 
than  the  ceiling  line,  and  forecasted 
motor  vehicle  emissions  could  increase 
from  one  year  to  the  next,  as  long  as 
forecasted  emissions  never  exceed  the 
ceiling  line. 

These  emissions  offset  requirements 
apply  to  projected  emissions  during  the 
years  between  submission  of  the  SIP 
revision  and  the  statutory  ozone 
national  ambient  air  quality  standard 
(NAAQS)  attainment  deadline.  The 
State  has  not  met  these  requirements  but 
is  in  the  process  of  forecasting  future 
travel  and  emissions  levels  and  has 
committed  to  implement  these 
requirements  by  adopting  specific 


enforceable  measures  within  one  year  of 
O.S.  EPA  conditional  approval. 

The  third  requirement  is  that  the  State 
shall  consider  transportation  control 
measures  specified  in  section  108(f)  and 
choose  from  among  and  implement  such 
measures  as  necessary  to  demonstrate 
attainment  with  the  NAAQS.  The  State 
has  not  met  this  requirement,  but  is 
assessing  TCM  strategies  to  offset  any 
growth  in  emissions  from  growth  in 
VMT  or  number  of  vehicle  trips  and  has 
committed  to  implement  this 
requirement  by  adopting  specific 
enforceable  measures  within  one  year  of 
U.S.  EPA  conditional  approval. 

The  fourth  requirement  is  that  the 
State  should  ensure  adequate  access  to 
downtown,  other  commercial,  and 
residential  areas  and  should  avoid 
measures  that  increase  or  relocate 
emissions  and  congestion  rather  than 
reduce  them.  The  State  has  not  met  this 
requirement,  but  is  making  progress 
towards  forecasting  future  emissions 
that  would  occur  frum  implementing 
specific  TCMs,  and  has  committed  to 
meet  this  requirement  by  adopting 
specific  enforceable  measures  within 
one  year  of  U.S.  EPA  conditional 
approval. 

III.  Analysis  of  State  Submittal 
The  State  of  Illinois  has  not  submitted 
a  SIP  revision  implementing  all  the 
requirements  relevant  to  the 
nonattainment  classification  of  the 
State's  nonattainment  areas  contained  in 
section  182(d)(1)(A)  of  the  Act.  Illinois 
has,  however,  set  forth  the  process  for 
evaluating  and  selecting  TCMs  for 
implementation.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  has  worked  with  the  Illinois 
Department  of  Transportation  and  the 
Chicago  Area  Transportation  Study  (the 
metropolitan  planning  organization 
(MPO)  for  the  Chicago  area)  to  set  up  a 
number  of  committees  and  taskforces  to 
review  and  evaluate  TCMs.  An  Air 
Quality  Executive  Committee  (chaired 
by  lEPA)  is  providing  overall  direction 
and  integration,  and  seven  taskforces  are 
addressing  air  quality  issues,  including 
three  new  taskforces  which  have  been 
formed  to  address  environmental 
quality,  conformity  and  employee 
commute  options. 

Illinois  describes  a  3  step  process  for 
evaluating  TCMs  through  coordination 
of  activities  as  specified  by  section  174 
of  the  Act  for  transportation  planning 
activities.  The  CATS,  the  IDOT  and  the 
lEPA  have  agreed  to  coordinate 
activities.  The  first  step,  in  the  three 
step  process,  is  to  determine  the 
acceptability  of  a  TCM  through  a  series 
of  white  papers.  The  second  step  is  to 
assess  the  implementability  of  the  TCM. 


The  third  step  is  to  evaluate  the  results 
of  steps  one  and  two.  This  process  is  to 
be  completed  by  November  15, 1993. 

The  Illinois  submittal  contains 
interim  dates  for  completion  of  work 
toward  the  VMT  offset  SIP.  Specifically, 
the  submittal  states:  all  measures 
pertaining  to  step  1,  step  2  and  step  3 
will  be  complete  by  November  15, 

1992,  June  30, 1993  and  November  15, 

1993.  In  completion  of  step  one,  a 
document  entitled  “Transportation 
Control  Measures  Committal  for  the 
State  Implementation  Plan”  dated 
November  5, 1992  has  been  made 
available  to  the  public. 

Illinois  has  b^n  actively  participating 
in  the  Lake  Michigan  Ozone  Control 
Program  and  in  the  urban  air  shed 
modeling  for  the  area.  Because  of  active 
participation,  U.S.  EPA  expects  the 
attainment  demonstration  for  the  Lake 
Michigan  area  and  specifically  the 
Chicago  nonattainment  area  to  be 
completed  by  November  15, 1994  and 
include  TCM’s  as  necessary  to  meet 
attainment. 

Illinois  has  made  commitments  to 
adopt  each  of  the  required  elements, 
and  has  provided  a  schedule  with 
specific  dates  for  additional  work 
products  and  a  process  that  will  lead  to 
adoption  of  enforceable  measures,  that 
will  not  extend  over  one  year  from  the 
date  of  final  conditional  approval,  and 
has  subjected  the  commitments  and 
schedule  to  a  public  hearing  on  October 
27, 1992.  Illinois  has  committed  to 
adopt  and  submit  specific  enforceable 
measures  to  satisfy  the  requirements  of 
section  182(d)(1)(A)  by  November  15, 

1994.  Illinois  committed  to  this  date  in 
a  letter  dated  October  13, 1993,  which 
is  part  of  the  administrative  record  of 
this  approval. 

U.S.  EPA  believes  that  VMT  Offset 
submittals  such  as  Illinois’  are 
appropriate  for  conditional  approval 
considerations  because  section 
182(d)(1)(A)  of  the  Act  requires  that 
specific,  enforceable  measures 
identified  and  adopted  by  the  State  be 
submitted  by  November  15, 1992  along 
with  a  demonstration  that  they  are 
adequate  to  offset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips,  which  U.S.  EPA 
interprets  to  mean  adequate  to  hold 
vehicle  emissions  within  the  emissions 
ceiling  described  in  the  General 
Preamble  to  Title  I,  Section  III.  (A)(5)(d) 
(57  FR  13498, 13521-13523).  The  Act 
also  states  that  these  measures,  beyond 
offsetting  growth  in  emissions,  shall  be 
sufficient  to  allow  total  area  emissions 
to  comply  with  the  RFP  and  attainment 
requirements.  These  requirements  create 
a  timing  problem.  Ozone  nonattainment 
areas  affected  by  this  provision  are  not 
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otherwise  required  to  submit  SIP 
demonstrations  which  would  predict 
attainment  of  the  1996  RFP  milestone 
until  November  15. 1993  and  likewise 
are  not  required  to  demonstrate  post- 
1996  RFP  and  attainment  until 
November  15, 1994.  U.S.  EPA  does  not 
believe  that  Congress  intended  the  offset 
growth  provisions  to  advance  the  dates 
for  these  broader  submissions.  Even 
without  the  requirement  that  the  offset 
growth  measures  be  su'^cient  to  allow 
overall  RFP  and  attaicment  in 
conjunction  with  other  measures,  U.S.  . 
EPA  believes  that  the  November  15, 

1992  date  might  not  allow  the  States 
sufficient  time  to  develop  a  set  of 
measures  that  would  comply  with  the 
offset  growth  provisions  over  the  long 
term. 

To  solve  this  timing  problem  and  to 
allow  a  more  coordinated  and 
comprehensive  planning  process,  U.S. 
EPA  may  accept  and  conditionally 
a^rove  committal  SIP  revisions  for  the 
onset  growth  requirements  under  the 
authority  of  section  110(k)(4)  of  the  Act. 
This  could  allo^v  States  one  (1)  year 
from  the  date  of  U.S.  EPA’s  final 
conditional  approval  of  the  committal 
SIP  revision,  but  not  beyond  November 
15, 1994  to  submit  the  ^11  revision 
containing  suHlcient  measures  in 
specific  and  enforceable  form. 

rv.  Proposed  Rulemaking  Action 

The  U.S.  EPA  proposes  to 
conditionaily  approve  the  requested  SIP 
revision  commitment  submitted  by  the 
State  of  niinois. 

If  the  U.S.  EPA  conditionally 
approves  the  State’s  commitment,  the 
State  must  meet  its  commitment  to 
adopt  the  specific  enforceable  VMT 
requirements  and  submit  these  rules  to 
U.S.  EPA  by  November  15, 1994.  If  the 
State  fails  to  adopt  or  submit  any  rules 
to  U.S.  EPA  within  this  time  frame,  this 
conditional  approval  will  become  a 
disapproval  upon  U.S.  EPA  notification 
of  the  State  by  letter.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  Illinois  SIP.  The  U.S.  EPA 
subsequently  will  publish  a  document 
in  the  Federal  Register  indicating  that 
the  commitment  has  been  disapproved 
and  removed  from  the  SIP.  If  the  State 
adopts  and  submits  these  rules  to  U.S. 
EPA  within  the  applicable  time  frame, 
the  conditionally  approved  commitment 
will  remain  a  part  of  the  SIP  until  the 
U.S.  EPA  takes  final  action  approving  or 
disapproving  the  new  submittal.  If  the 
commitment  is  associated  with  existing 
rules  and  the  U.S.  EPA  disapproves  the 
subsequent  submittal,  the  rules  on 
which  the  conditional  approval  was 
based  will  also  be  disapproved  at  that 
time.  If  U.S.  EPA  approves  the 


subsequent  submittal,  those  newly 
approved  rules  will  bectnne  a  part  erf  the 
SIP. 

If  the  U.S.  EPA  issues  a  final 
disapproval,  or  if  the  conditional 
approval  is  converted  to  a  disapproval, 
the  sanctions  clock  under  sectiem  179ia) 
will  begin.  This  clock  will  begin  at  the 
time  U.S.  EIPA  issues  the  final 
disapproval  or  at  the  time  U.S.  EPA 
notifies  the  State  by  letter  that  a 
ccmditional  approval  has  been 
converted  to  a  disapproval.  U  the  State 
does  not  submit  the  implementation 
plan  on  which  the  disapproval  was 
Msed  within  18  months  of  the 
disapproval.  U.S.  EPA  must  impose  one 
of  the  sanctions  under  section  179(b) — 
highway  funding  restrictions  or  the 
offset  sanction.  In  additiem,  the  final 
disapproval  trigg««  the  Federal 
Implementation  Plan  (FIP)  requirement 
luider  section  110(c).  Finally,  under 
section  110(m),  U.S.  EPA  has  ^ 
discretionary  authority  to  impose 
sanctions  at  any  time  after  a  final 
disapproval  or  cemversion  of 
conditional  apjH'ova)  to  disapprovaL 
Furthermore,  if  U.S.  EPA  do^  not 
approve  the  implementation  plan 
revision  request,  the  18  month  clock 
will  begin  where  it  stopped. 

This  action  has  been  classified  as  a 
Table  2  Action  by  the  Regioiml 
Administrator  under  the  f»t)cedures 
published  in  the  Federal  Rcgnta*  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (CA4B)  waived 
Table  2  and  Table  3  Sff  revisions  from 
the  requirement  of  section  3  <rf 
Executive  Order  12291  for  a  period  of 
two  years.  U.S.  EPA  has  sul^tted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisiorks.  The  C^4B 
has  agreed  to  continue  the  waiver  until 
such  time  as  it  rules  on  U.S.  EPA's 
request.  This  request  continues  in  effoct 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
Seotember  30, 1993. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  U.S.  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  jH'oposed  or 
final  rule  on  small  entities.  5  U.SC.  603 
and  604.  Alternatively,  U.S.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdictitm  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  1,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 


because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  Ml  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatOTy 
flexibility  anafysis  wmild  constitute 
Federal  inquiry  into  die  economic 
reasonableness  of  state  aedem.  The  Act 
forbids  U.S.  EPA  to  base  its  actions 
concerning  SlPs  on  such  grounds.  See 
Union  Electric  CO.  v.  U.S.  E.P.A. ,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  CMiditional  approval  is 
converted  to  disapproval  under  section 
110(k)  of  the  Act,  based  upon  the  State’s 
failure  to  meet  the  commitment,  ft  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  U.S.  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  U.S.  EPA  certifies  that  this 
potential  disapproval  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  state  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Ozone. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  October  21. 1993. 

Valdas  V.  Adamkus, 

HegionaI  Administroior. 

(FR  Doc.  93-29046  Filed  11-24-93, 8:45  am] 
BILUNG  CODE  9S<0  aa  f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410  and  411 

(BPD-705-PJ 

RIN  0938-AE9a 

Medicare  Program;  Medicare  Coverage 
of  Screening  Pap  Smears  for  Early 
Detection  of  Cervical  Cancer 

AGENCY:  Health  Care  Financing 
Administraticxi  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
address  provisions  of  section  6115  of 
the  Omnibus  Budget  Reconriliaticm  Act 
of  1989,  which  provides  limited 
coverage  of  screening  Pap  smear 
services.  The  rule  would  amend  current 
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Medicare  regulations  to  set  forth 
conditions  and  limitations  for  coverage 
of  screening  Pap  smear  services. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  25, 

1994).  • 

ADDRESSES:  Mail  written  comments  (1 
origihal  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention;  BPD- 
705-P.  P.O.  Box  26688,  Baltimore, 
Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  (1  original  and  3  copies)  to 
one  of  the  following  addresses:  Room 
309-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  132, 

East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  MD  21207. 

Due  to  stafhng  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-705-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department’s  offices  .at  200 
Independence  Avenue  SW., 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  202-690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Larson,  (410)  966-4639. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Papanicolaou  (Pap)  smear  is 
recognized  as  the  most  effective 
noninvasive  screening  test  currently 
available  for  the  early  detection  of 
cervical  cancer  in  asymptomatic 
women.  Named  for  Dr.  George 
Papanicolaou  who  developed  the  test  in 
1943,  the  Pap  smear  consists  of  a  sample 
of  cells,  scraped  or  aspirated  from  the 
cervix,  which'  is  affixed  to  a  glass  slide 
and  then  sent  to  a  laboratory  for 
evaluation. 

Currently,  section  1862(a)  of  the 
Social  Security  Act  (the  Act)  lists  items 
and  services  excluded  from  Medicare 
coverage.  Paragraph  (a)(7)  of  that  section 
identifies  routine  physical  checkups  as 
excluded  services,  and  it  is  on  this  basis 
that  screening  Pap  smear  services  have 
been  excluded  from  Medicare  coverage. 
This  policy  is  reflected  in  Medicare 
regulations  at  42  CFR  411.15(a),  which 
implement  the  statute  by  excluding 
coverage  for  routine  physical  checkups. 
In  addition,  current  coverage 
instructions  setting  forth  the  routine 
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physical  checkup  exclusion  are  found  in 
the  Medicare  Carriers  Manual  (HCFA 
Pub.  14),  the  Part  A  Intermediary 
Manual  (HCFA  Pub.  13),  the  Hospital 
Manual  (HCFA  Pub.  10),  the  Skilled 
Nursing  Facility  Manual  (HCFA  Pub. 

12),  and  the  Home  Health  Agency 
Manual  (HCFA  Pub.  11).  Current 
coverage  instructions  on  payment  for 
diagnostic  Pap  smears  and  related 
medically  necessary  services  (as 
distinguished  from  screening  Pap 
smears  and  related  medically  necessary 
services)  are  included  in  section  50-20 
of  the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6).  Under  this  policy.  Pap 
tests  have  been  covered  when  necessary 
to  diagnose  a  specific  complaint  or 
identified  medical  problem.  This 
coverage  is  based  on  section  1861(s)(3) 
of  the  Act,  which  provides  Medicare 
coverage  for  diagnostic  tests.  In 
addition,  it  is  distinct  from  coverage  for 
routine,  screening  Pap  smears  for  early 
detection  of  medical  problems  before 
symptoms  appear,  which  has,  prior  to 
July  1. 1990,  been  excluded  from 
coverage  based  on  section  1862(a)(7)  of 
the  Act. 

Section  6115  of  Public  Law  101-239, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (OBRA  89)  amended  sections 
1861, 1862, 1864, 1865, 1902,  and  1915 
of  the  Act  to  provide  coverage  of 
screening  Pap  smear  services  (including 
a  physician’s  interpretation  of  the 
sample  of  cervical  cells)  effective  July  1, 
1990,  subject  to  certain  conditions  and 
frequency  limitations.  Section  6115  of 
OBRA  89  added  new  paragraph  (s)(14) 
to  section  1861  of  the  Act,  to  include 
“screening  Pap  smears”  in  the  term 
“medical  and  other  health  services”. 
Section  6115  of  OBRA  89,  also  added 
new  paragraph  (nn)  to  section  1861  of 
the  Act  to  define  the  term  “screening 
Pap  smear”. 

A  new  section  50-20.1  has  been 
added  to  the  Medicare  Coverage  Issues 
Manual  (effective  for  services  performed 
on  or  after  July  1, 1990)  to  implement 
section  6115  of  OBRA  89  on  a  timely 
basis.  We  provided  in  section  50-20.1 
that  Medicare  contractors  are  permitted 
to  pay  for  a  screening  Pap  smear 
performed  for  a  woman  (when  ordered 
by  a  physician)  once  every  3  years  or 
more  fr^uently  than  every  3  years  if 
certain  conditions  are  met.  Specifically, 
section  50-20.1  provides  that  coverage 
is  available  imder  the  new  benefit  for  a 
screening  Pap  smear  performed  for  a 
woman  more  frequently  than  once  every 
3  years  if  there  is  evidence  (on  the  basis 
of  the  woman’s  medical  history  or  other 
findings)  that  she  is  at  high  risk  of 
developing  cervical  cancer  and  her 
physician  recommends  that  she  have 
the  test  done.  However,  section 
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1861(nn)  of  the  Act  specifically 
provides  that  the  screening  Pap  smear 
must  be  covered  once  every  3  years,  or 
a  shorter  period  as  the  Secretary  may 
sp)ecify  in  the  case  of  a  woman  who  is 
at  high  risk  of  developing  cervical 
cancer  (as  determined  in  accordance 
with  factors  identified  by  the  Secretary). 
Therefore,  the  new  statute  clearly 
contemplates  that  the  Secretary  would 
specify  in  regulations  the  high  risk 
factors  that  might  be  used  by  physicians 
and  Medicare  contractors  to  determine, 
for  Medicare  coverage  purposes,  if 
certain  women  might  be  considered  to 
be  at  high  risk  of  developing  cervical 
cancer.  Accordingly,  on  the  basis  of 
recommendations  received  from  the 
National  Cancer  Institute  and  the  Center 
for  Disease  Control,  we  are  proposing 
that  three  high  risk  factors  be  used  in 
this  regard.  'These  risk  factors  are 
discussed  later  in  this  preamble. 

11.  Provisions  of  the  Regulations 

This  proposed  rule  would  implement 
section  6115  of  OBRA  89  by  establishing 
conditions  and  limitations  for  coverage 
of  screening  Pap  smear  services  to 
ensure  appropriate  collection  and 
preparation  of  Pap  smear  samples  and 
interpretation  of  die  test  results.  We  are 
proposing  that  Medicare  coverage  of 
screening  Pap  smear  services  include 
services  that  relate  to — (1)  the  collection 
of  the  Pap  smear  sample  from  the 
beneficiary  and  the  preparation  of  the 
sample  for  submission  for  laboratory 
examination;  and  (2)  examination  of  the 
sample  by  a  laboratory  and  a  physician’s 
interpretation  of  it  as  appropriate. 

Thus,  we  would  specify  an  exception 
to  the  list  of  examples  of  routine 
physical  checkups  excluded  from 
coverage  at  §  411.15(a).  The  exception 
would  be  for  screening  Pap  smear 
services  (including  collection  and 
preparation  of  the  smear  by  or  under  the 
direct  supervision  of,  a  physician)  as 
provided  in  the  applicable  Medicare 
laboratory  rules  as  discussed  below. 
Coverage  of  screening  Pap  smear 
services  would  be  provided  under 
Medicare  Part  B  only;  the  procedures 
would  not  be  separately  covered  in  Part 
A  settings. 

A.  Coverage  Conditions 

In  accordance  with  sections  1832(a)(1) 
and  1861(s)(14)  and  (nn)  of  the  Act,  we 
would  amend  42  CFR  part  410,  which 
pertains  to  the  Medicare  Part  B 
Supplementary  Medical  Insurance 
Program,  to  provide  Medicare  coverage 
of  screening  Pap  smears  for  early 
detection  of  cervical  cancer. 

In  addition,  as  recommended  in  the 
Energy  and  Commerce  Committee 
Report  accompanying  OBRA  89  (H.R. 
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362  (1989)1  on  Medicare  coverage  of 
screening  Pap  smears,  the  Secretary  has 
consulted  the  U.S.  Preventive  Sovices 
Task  Force  Report  (Guide  to  Clinical 
Preventive  Services,  1989]  in 
implementing  the  new  screening  Pap 
smear  benefit. 

We  would  revise  §  410.10,  to  add  a 
new  paragraph  (u),  ‘*Screening  Pap 
smear  services”.  This  would  add 
screening  Pap  smear  services  to  the  list 
of  ^medical  and  other  health  services” 
covered  under  Medicare  Part  B. 

We  propose  to  add  a  new  §  410.56 
that  would  set  forth  conditions  and 
limitations  on  coverage  for  screening 
Pap  smear  services.  In  developing  the 
conditions  of  coverage  for  screening  Pap 
smears,  we  have  been  guided  by  certain 
provisions  of  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  and  the  final  CLLA  regulations, 

57  FR  7002  (February  28, 1992),  which 
are  to  be  implement^  on  a  phased-in 
basis.  The  microscopic  examination  of  a 
screening  Pap  smear  sample  is  a 
cytology  test  that  is  subject  to  CLIA  and 
the  final  CLLA  regulations.  This  is 
because  dJA  regulates  laboratory 
testing  (including  cytology  tests)  in 
virtuuly  all  laboratories,  including  all 
laboratories  participating  luider 
Medicare.  It  is  imperative  that  the  final 
conditions  on  coverage  for  screening 
Pap  smear  services  be  consistent  with 
the  final  CLIA  rules  pertinent  to 
cytology  tests. 

Using  language  similar  to  that 
contained  in  section  1861(nn)  of  the 
Act,  §  410.56(a)(1)  would  define 
"screening  Pap  smear  services”  to 
include  a  diagnostic  laboratory  test 
consisting  of  a  routine  exfoliative 
cytology  test  (Papanicolaou  test) 
provitfod  to  a  woman  for  the  early 
detection  of  cervical  cancer,  including 
collection  and  preparation  of  the  smear 
by,  or  under  the  direct  supervision  of, 
a  physician  or  other  qualified  individual 
authorized  under  State  law  to  perform 
these  services,  who  is  entitled  to 
payment  under  Medicare  law.  Although 
section  1861(nn)  of  the  Act  does  not 
explicitly  refer  to  the  collection  and 
preparation  of  the  smear  for  laboratory 
analysis,  there  is  no  question  that 
without  the  performance  of  these 
services  there  would  be  no  specimen  to 
submit  to  the  laboratory  for  microscopic 
examination.  Since  Medicare  coverage 
is  currently  available  for  di^nostic  Pap 
smears  for  both  a  physician’s  collection 
and  preparation  component  (or 
ph3rsician‘s  office  visit)  and  a 
laboratory’s  examination  component, 
we  believe  it  is  reasonable  and 
appropriate  to  (Hovide  program 
coverage  for  bc^  of  thc^  components 


under  the  screening  Pap  smear  benefit 
as  well. 

We  pix^tose,  in  $  410.56(aX2),  to 
define  the  term  “direct  supervision”  to 
mean  that  the  supervisii^  individual  is 
present  in  the  suite  or  office  during  the 
time  in  which  the  person  being 
supervised  is  performing  his  or  her 
service  and  that  the  supervisor  is 
therefore  immediately  available  in  case 
help  is  needed.  This  is  distinct  firom 
“general  supervision”,  by  which  we 
mean  that  the  supervising  individual 
need  not  be  present  in  the  suite  or  office 
during  the  time  in  which  the  individual 
being  supervised  is  performing  his  (» 
her  services. 

Under  new  §  410.56(bXl),  we  are 
proposing  that  the  first  conffition  of 
coverage  for  a  screening  Pap  smear 
under  the  Medicare  program  would  be 
that  the  test  must  be  ordered  by  a  doctor 
of  medicine  or  osteopathy  (as  defined  in 
section  1861(r)(l)  of  the  Act),  or  by  a 
certified  nurse  midwife  (as  defined  in 
section  1861(gg)  of  the  Act),  or  a 
physician  assistant,  nurse  practitioner, 
or  clinical  nurse  specialist  (as  defined  in 
section  1861(aa)  of  the  Act)  who  is 
authorized  under  State  law  to  perform 
the  smear,  and  who  is  entitled  to 
payment  under  Medicare  law.  We  are 
proposing  this  requiremmrt  for 
screening  Pap  smears  to  be  omsistent 
with  the  CLIA  and  with  the  final  CLIA 
regulations  that  HHS  published  in  the 
F^eral  Register  cm  February  28i,  1992 
(57  FR  7002)  that  apply.  Section 
493.1105  these  latter  regulatioirs 
provides  that  “The  labcnratory  must 
perform  tests  only  at  the  written  or 
electronic  request  of  an  authorized 
person.”  Further.  §493.2  of  those 
regulations  defines  an  “authorized 
person”  to  mean  “an  individual 
authorized  under  State  law  to  order 
tests,  or  to  receive  test  results,  or  both.” 

To  reiterate,  we  are  proposing  to  limit 
the  categories  of  physicians  and  other 
practiticmers  who  may  order  a  screening 
Pap  smear,  as  noted  above,  to  doctors  of 
m^idne  and  doctors  osteopathy  (as 
defined  in  section  1861(tK1)  of  the  Act), 
certified  nurse  midwives  (as  defined  in 
section  1861(gg)  of  the  Act),  and 
physidan  assistants,  nurse  practitioners, 
and  clinical  nurse  specialists  (as  defined 
in  section  1861(aaK5)  of  the  Act).  These 
are  the  only  groups  of  physicians  and 
other  practitioners  who  are 
professionally  recognized  as  being 
knowledgeable  about  the  proper 
techniques  for  the  collecticm  and 
preparation  of  Pap  smear  samples,  who 
see  Medicare  beneficiaries  about  their 
gyneoologica)  ccmcems,  and  who  are 
entitled  to  payment  under  Medicare 
law.  Hius,  this  proposed  rule  is  more 
specific  than  the  final  CLIA  regulaticms 


with  respect  to  the  types  of  physicians 
and  other  practitioners  who  may  order 
a  screening  Pap  smear,  but  vire  believe 
this  greeter  specificity  is  reasonable  end 
appropriate. 

We  are  also  proposing,  in  new 
§  410.56(bM2).  to  limit  coverage  of 
screening  Pap  smears  to  benefidaries 
who  have  not  had  a  bysteredomy  with 
total  removal  of  the  cervix.  If  a  woman’s 
cervix  has  been  totally  removed, 
cervical  cancer  of  course  cannot  occur. 
Women  who  undergo  a  hysterectomy  for 
pre-invasive  cervical  neoplasia  do 
require  post-operative  follow-up, 
including  frequent  cervical  cytology 
evaluations  at  the  discretion  of  their 
physidan,  but  these  services  would  be 
covered  under  the  program  as  medically 
necessary  diagnostic  tests. 

The  third  condition  of  coverage  is 
located  at  §  410.56(b)(3).  It  would 
provide  that  the  screening  Pap  smear 
must  be  collected  from  the  benefidary 
and  prepared  for  laboratory  examination 
by  or  under  the  direct  supervision  of  a 
doctor  of  medicine  or  ostec^thy  (as 
defined  in  section  1861(rKl)  of  the  Act), 
or  a  certified  nurse  midwife,  physidan 
assistant,  nurse  practitioner,  or  dinical 
nurse  specialist  who  ordered  the  test  In 
addition,  instructions  pertaining  to  the 
collection  and  preparation  of  the  sample 
set  forth  in  §  493.1103  of  the  Febnmry 
28, 1992,  final  CLIA  regulations  would 
also  have  to  be  followed.  The  language 
we  propose  for  §  410.56(b)(3)  is  simile 
in  certain  aspects  to  that  used  in 
§  493.1103  of  the  final  CLIA  regulaticms, 
which  sets  forth  a  standard  on 
procedures  fw  spedmen  submission 
and  handling  that  requires  the 
laboratory  to  make  available  to 
physicians  or  other  practitioners  written 
instructions  for  spedmen  collecticm  and 
preparation,  etc.,  to  ensure  that 
spedmens  submitted  are  received  in  a 
conditicm  acceptable  for  testing.  The 
primary  difference  between  our 
propos^  §  410.56(b)(3)  and  §  493.1103 
of  the  final  CLLA  regulaticm  is  that  the 
proposed  condition  at  §  410.56(bK3} 
would  require  the  ordering  physician  or 
other  practitioner  to  follow  the 
specimen  submission  procedure 
instructions  provided  by  the  CUA 
laboratory  while  the  CLIA  regulation 
standard  at  $  493.1103  requires  the 
laboratory  to  provide  the  specimen 
submission  and  handling  procedure 
instructions  to  the  ordering  [^ysician  or 
other  practitioner. 

As  a  fourth  condition  of  coverage,  we 
propose,  in  §  410.56(b)(4),  that  M^icare 
Part  B  will  cover  cmly  screening  Pap 
smears  that  are  evaluated  by  a 
laboratory  that  is  certified  under  CLIA 
and  Iherefcae  is  entitled  to  payment 
under  Medicare  regulations,  including 
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the  technical  supervisor  requirements. 
This  requirement  is  consistent  with  the 
final  CLJA  regulations  pertinent  to 
cytology  tests  such  as  screening  Pap 
smears.  Section  493.1257(c)  of  existing 
rules  provides,  for  example,  that  all 
gynecological  smears  determined  to  be 
showing  reactive  or  separative  cellular 
changes,  atypical  squamous  or  glandular 
cells  of  undetermined  significance,  or  to 
be  in  the  premalignant  or  malignant 
category,  must  be  confirmed  by  a 
technical  supervisor  in  cytology.  Under 
§  493.1449,  technical  supervisors  in 
cytology  of  laboratories  must  be 
physicians.  We  recognize  the 
importance  of  ensuring  the  consistent 
classification  and  communication  of 
screening  Pap  smear  results  between 
laboratories  and  physicians  or  other 
practitioners.  In  this  regard, 

§  493.1257(e)  requires  that  cytology 
laboratory  reports  clearly  distinguish 
specimens  or  smears,  or  both,  that  are 
unsatisfactory  for  diagnostic 
interpretations;  and  contain  narrative 
descriptive  nomenclature  for  all  results. 
All  laboratories  that  perform  cytology 
tests,  including  screening  Pap  smears, 
must  submit  laboratory  reports  in 
accordance  with  §  493.1257(e),  which 
specifies  the  requirements  for  cytology 
reports.  One  possible  uniform 
classification  and  reporting  system  for 
cytology  test  results  that  might  be  used 
to  meet  the  requirements  of 
§  493.1257(e)  is  “The  Bethesda  System,” 
which  was  developed  at  a  national 
conference  in  1988  under  the 
sponsorship  of  the  National  Cancer 
Institute.  However,  use  of  “The 
Bethesda  System”  is  not  required  by  us 
for  this  purpose.  Other  uniform 
classification  and  reporting  systems  for 
cytology  test  results  are  acceptable 
under  the  Medicare  program  as  long  as 
they  use  narrative,  descriptive 
nomenclature  for  all  the  test  results  as 
provided  in  §  493.1257(e). 

We  recognize  that  it  might  be  argued 
that  section  1861(nn)  of  the  Act  should 
be  interpreted  to  require  performance 
(and  Medicare  coverage)  of  a  physician’s 
interpretation  of  a  screening  Pap  smear 
in  every  case  and  not  just  those 
involving  a  preliminary  finding  by  a 
laboratory  cytotechnologist,  in  which 
the  smear  is  determined  to  be  showing 
reactive  or  separative  cellular  changes, 
atypical  squamous  or  glandular  cells  of 
undetermined  significance,  or  to  be  in 
the  premalignant  or  malignant  category. 
However,  we  believe  the  long-standing 
operating  practices  amcmg  cytology 
laboratories  limiting  mandatory 
physician  confirmation  of  Pap  smears  to 
those  that  indicate  a  possible 
abnormality,  together  with  the  final 


CLIA  regulations  that  require  extensive 
physician  involvement  and  supervision 
of  this  testing  to  help  assure  a  high 
quality  examination,  argue  persuasively 
for  the  approach  we  have  taken  in  this 
proposed  rule. 

With  respect  to  matters  affected  by 
both  this  proposed  rule  and  the 
February  28, 1992,  CLIA  r^plations,  it 
is  important  to  emphasize  &at  the  CUA 
regulations,  although  published  in  final, 
were  subject  to  a  60-day  public 
comment  period.  Analysis  of  the  public 
comments  received  may  result  in  further 
changes  to  the  CLIA  regulaticms.  If  such 
changes  are  made  in  the  final  rule,  we 
will  discuss  their  bearing  on  the 
positions  taken  in  this  proposed  rule  or 
on  any  other  issues  about  which  we 
receive  public  comment. 

B.  Beconunendations  Concerning  High 
Bisk  Factors 

The  Task  Force  Report,  referenced 
above,  advises  that  screening  Pap  smear 
tests  performed  for  the  early  diagnosis 
of  cervical  cancer  should  he  performed 
as  “recommended  by  the  physician 
based  on  the  presence  of  risk  factors  (for 
example,  early  onset  of  sexual 
intercourse,  history  of  multiple  sexual 
partners,  or  low  socioeconomic  status).” 

In  addition,  the  National  Cancer 
Institute  (NQ)  and  the  Centers  for 
Disease  Control  (CDC)  both 
recommended  the  following  high-risk 
factors  as  factors  that  might  warrant 
coverage  of  soeening  Pap  smear 
services  more  frequently  than  once 
every  3  veers: 

•  Early  onset  of  sexual  activity  (under 
16  years  of  age). 

•  Multiple  sexual  partners  (five  or 
more  during  lifetime). 

•  History  of  a  sexually  transmitted 
disease. 

NCI  also  included  the  following  high- 
risk  factors  in  their  recommendations: 

•  Absence  of  three  negative  Pap 
smears  within  the  previous  7  years. 

•  Extended  interval  since  last  Pap 
smear  (for  example,  if  a  woman  has  not 
had  a  Pap  test  for  10  years,  this  would 
be  considered  an  extended  interval). 

•  Low  socioeconomic  status. 

W'e  have  accepted  three  of  these 

factors.  However,  for  the  reasons  listed 
below,  w’e  are  not  proposing  to  adopt 
NQ’s  last  three  recommendations.  The 
absence  of  three  negative  Pap  smears 
wnthin  the  previous  7  years  and  an 
extended  interval  as  high-risk  factors  for 
patients  do  not  appear  necessary  for 
Medicare  coverage  purposes  given  the 
fact  that  the  new  screening  benefit 
provides  for  Medicare  coverage  of  one 
screening  Pap  smear  at  the  time  of  the 
woman’s  entitlement  without  regard  to 
whether  she  is  considered  to  be  at  high- 


risk  of  developing  cervical  cancer.  That 
is,  women  in  the  first  two  categories 
would  automatically  be  eligible  for 
immediate  coverage  of  (me  screening 
Pap  smear  under  &e  new  benefit,  at  the 
time  of  their  entitlement,  and  they 
would  not  have  to  demonstrate  that  they 
have  not  had  a  screening  Pap  smear 
performed  by  Medicare  witliin  the  past 
3  years.  We  are  not  proposing  to  include 
the  third  recximmendation  “Low 
scxnoeconomic  status”  as  a  oiterion 
because  we  believe  it  is  too  vague  to 
constitute  a  condition  of  benefit 
eligibility.  We  are  aware  of  articles  that 
have  recently  been  published  regarding 
relationships  between  income  and 
cervical-cancer  incadence,  and  between 
income  and  education  and  use  of  Pap 
smear  soeening.  However,  we  do  not 
have  medical  evidence  that  relates  any 
specafic  defined  economic  category 
(sucdi  as  Medicaid-eligible  persons)  to  a 
high  risk  of  developing  carrical  cancer. 
However,  if  there  is  evidence 
specafically  linking  high  risk  with  a 
more  defined  financial  status,  sucdi  as 
eligibility  for  the  Medicaid  or  the 
Supplemental  Secairity  Income 
programs,  we  would  be  interested  In 
receiving  this  information.  In  addition, 
we  specifically  invite  comments  on  the 
appropriateness  of  including  either  one 
of  these  or  other  possible  indicators  of 
women  who  might  be  cxinsidered  at 
high  risk  of  developing  carvical  cancar. 

If  we  are  unable  to  identify  any  further 
acceptable  high-risk  factors  on  the  basis 
of  the  (xnDments  we  receive,  we  do 
intend  to  revisit  the  cpiesticm  and 
possibly  refine  the  high-risk  categories 
and  associated  screening  frecpiencies  in 
the  future  as  more  detailed 
epidemiological  evidence  becames 
available,  particularly  for  elderly 
women. 

NCI  and  CDC  recommended  that 
recant  Pap  smear  screening  history 
shcnild  be  taken  into  account  in 
determining  whether  an  individual 
otherwise  considered  to  be  at  high  risk 
for  developing  cervical  cancer  should 
(xmtinue  to  remain  in  that  category  after 
one  or  more  consecutive  annual 
screening  Pep  smears  have  been 
performed  for  that  patient  with  negative 
test  results.  For  example,  CDC  indicated 
that  while  epidemiological  studies 
clearly  document  the  appropriateness  of 
identifying  "Early  onset  of  sexual 
activity  (under  16  years  of  age)”  as  a 
high-risk  factor  for  developing  cervical 
cancer,  clinical  studies  also  clearly 
demonstrate  that  recent  negative  Pap 
'  screening  tests  for  patients  in  that 
category  could  result  in  a  determination 
that  these  patients  are  no  longer  at  high 
risk,  at  least  for  a  limited  p>eri(xl  of  time. 
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We  agree  that  recent  screening  history 
should  be  taken  into  account  in 
determining  whether  a  woman  is 
considered  at  high  risk  of  developing 
cervical  cancer.  Therefore,  we  propose 
to  establish  a  limitation  on  the 
frequency  within  which  Medicare 
coverage  of  screening  Pap  smears  would 
be  available.  Accordingly,  for  women 
who  may  be  considered  to  be  at  high 
risk  under  any  of  the  three  factors  listed 
below,  coverage  of  a  screening  Pap 
smear  would  not  be  provided  until  12 
months  after  the  end  of  the  month  in 
which  the  last  Medicare-covered 
screening  Pap  test  was  performed  and 
was  later  found  to  be  normal.  In  those 
situations,  we  are  proposing  that  the 
individual  must  wait  at  least  12  months 
until  she  can  again  be  covered  for  a 
screening  Pap  smear.  For  example,  a 
woman  at  high  risk  receives  a  covered 
screening  Pap  smear  on  January  5, 1991. 
She  would  be  eligible  for  a  subsequent 
screening  Pap  smear  sooner  than  36 
months,  but  not  before  January  5, 1992. 

The  time  interval  of  12  months  is 
consistent  with  the  recommendations  of 
national  cancer  organizations,  such  as 
the  National  Cancer  Institute,  the 
American  Cancer  Society,  and  other 
national  professional  organizations, 
such  as  the  American  Medical 
Association,  that  recommend  that 
screening  Pap  smears  be  performed 
annually.  It  should  be  noted  that  a 
woman  who  has  undertaken  a  Medicare 
screening  Pap  smear  that  was  not  found 
to  be  normal  would  be  eligible  to 
receive  pa)rment  for  a  follow-up 
diagnostic  Pap  smear  or  other  medically 
necessary  services,  such  as  those 
required  in  connection  with  a  biopsy, 
within  less  than  12  months  as 
determined  by  her  physician.  These 
latter  services  have  always  been  covered 
under  Medicare  (and  will  continue  to  be 
covered  under  the  program)  as  provided 
under  the  diagnostic  testing  benefit  in 
section  1861(s)(3)  of  the  Act. 

C.  Proposed  High-Risk  Factors 

In  §  410.56(c),  we  propose  to  set  forth 
the  limits  on  coverage  of  screening  Pap 
smear  services.  We  propose  that  a 
screening  Pap  smear  performed  on  an 
asymptomatic  woman  would  be  covered 
under  Part  B  if  the  individual  has  not 
had  a  Medicare-covered  test  during  the 
preceding  35  months  following  the 
month  in  which  her  last  Medicare- 
covered  screening  Pap  smear  was 
performed.  In  addition,  we  propose  that 
screening  Pap  smears  would  be  covered 
for  an  asymptomatic  woman  more 
frequently  than  once  every  36  months  if 
her  physician  or  other  qualified  person 
recommends  that  she  have  the  test 
performed  and  there  is  evidence  (on  the 


basis  of  her  medical  history  or  other 
findings)  that  she  is  at  high  risk  of 
developing  cervical  cancer,  as 
determined  in  accordance  with  the  risk 
factors  listed  below; 

•  Early  onset  of  sexual  activity  (under 
16  years  of  age); 

•  Multiple  sexual  partners  (five  or 
more  in  a  lifetime):  or 

•  History  of  sexually  transmitted 
disease  (including  HIV  infection). 

Women  who  might  otherwise  be 
considered  to  be  at  high  risk  on  the 
basis  of  any  of  the  above-listed  factors 
would  not  be  considered  to  be  at  high 
risk  of  developing  cervical  cancer  under 
the  regulation  if  they  have  undergone  a 
Pap  smear  screening  in  the  previous  11 
months  and  have  b^n  found  to  be 
normal. 

It  is  understood  that  the  definition  of 
high  risk  status  might  be  modified  in  the 
future  to  reflect  advances  in  science  and 
knowledge  about  the  efficacy  and 
effectiveness  of  screening  pap  smears. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  proposed  regulations,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Dates” 
section  of  this  proposed  rule,  and,  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the  final 
rule. 

IV.  Information  Collection  Requirement 

This  proposed  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

rv.  Regulatory  Impact  Statement  and 
Flexibility  Analysis 

A.  Introduction 

This  proposed  rule  would  implement 
section  6115  of  OBRA  ’89  to  provide 
Medicare  coverage  of  screening  Pap 
smears.  We  would  pay  for  the  collection 
and  preparation  of  the  Pap  smear  if  the 
conditions  and  limitations  of  §  410.56(b) 
of  this  proposed  rule  are  met.  We  also 
would  pay  for  Pap  smear  services  under 
the  proposed  rule  for  the  examination  of 
the  Pap  smear  by  a  laboratory  if  the 
conditions  of  §  410.56(b)(4)  are  met.  We 
anticipate  that  Medicare  coverage  of 
screening  Pap  smear  tests,  including  the 
cost  of  the  collection  of  the  Pap  smear 
cultures,  would  result  in  the  following 
costs; 


Table  I.— Projected  Costs  as  a 
Result  of  Medicare  Coverage 
OF  Screening  Pap  Smears 

(In  millions]  • 


Fiscal  years 


1994  1 

1995 

1996 

1997 

1998 

$30 

$35 

j  $40 

$45 

$50 

’  Rounded  to  the  nearest  $5  million. 


This  proposed  rule  would  not  result 
in  annual  costs  exceeding  $100  million, 
therefore,  a  regulatory  impact  analysis  is 
not  provided. 

B.  Regulatory  Flexibility  Act 
We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
doctors  of  medicine  or  osteopathy  and 
other  practitioners  ordering  Pap  smear 
tests  and  laboratories  examining  Pap 
smears  are  considered  to  be  small 
entities.  Individuals  are  not  considered 
small  entities  under  the  RFA. 

Since  the  Medicare  coverage  of 
screening  Pap  smears  represents  an 
expansion  of  Medicare  benefits,  we  are 
providing  the  following  voluntary 
regulatory  flexibility  analysis. 

1.  Effects  on  Practitioners  and 
Laboratories 

We  believe  that  most  of  the 
practitioners  who  order  screening  Pap 
smears,  and  collect  or  supervise  the 
collection  of  the  sample  of  cervical  cells 
that  is  affixed  to  the  glass  slide  before 
it  is  sent  to  a  laboratory  for  analysis,  are 
physicians.  Other  health  practitioners, 
including  certified  nurse  midwives, 
physician  assistants,  nurse  practitioners, 
and  clinical  nurse  specialists  authorized 
under  State  law  to  perform  such 
services,  would  also  be  affected  by  this 
proposed  rule. 

VVe  believe  that  Medicare  coverage  of 
screening  Pap  smears  would  result  in 
increased  utilization  of  these  services 
over  current  levels  on  the  part  of 
Medicare  eligible  women.  A  logical 
outgrowth  of  this  increased  utilization 
would  be  an  increase  in  services  by 
those  practitioners  w'ho  provide  Pap  test 
services  and  supplies,  namely; 
Physicians,  cytology  laboratories  and 
their  pathologists,  and  other  qualified 
practitioners  and  suppliers. 

The  effect  of  this  proposed  rule  on  an 
individual  physician  or  other  health 
care  practitioner  or  supplier  would 
depend  on  the  percentage  of  his  or  her 
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practice  that  involves  Medicare  eligible 
women  and  the  percent  of  his  or  her 
practice  that  involves  the  ordering, 
collection,  and  interpretation  of 
screening  Pap  smears.  Clearly,  this 
would  vary  among  practicing  physicians 
and  other  health  care  practitioners  and 
suppliers.  Additionally,  we  believe  that 
providers  of  laboratory  supplies  for 
screening  Pap  smears  would  experience 
an  increased  demand  for  their  supplies. 

Physicians  who  interpret  screening 
Pap  smears  must  meet  the  proposed 
M^icare  qualification  requirements  or 
the  applicable  State  licensure  law  or 
regulations  as  appropriate.  The 
pathologist  fee  for  interpreting  screening 
Pap  smears  is  incorporated  into  the 
laboratory  fee.  Laboratories  would  be 
peiid  100  percent  of  the  upper  limit  for 
a  screening  Pap  smear  test.  In  CY  1992, 
the  average  payment  per  test  not 
requiring  physician  interpretation  was 
approximately  $8.  The  average  payment 
for  the  test  that  required  interpretation 
in  CY  1992  was  approximately  $11.50. 

2.  E^ect  on  Beneficiaries 

We  believe  the  effect  of  this  proposed 
rule  on  beneficiaries  would  be  a  positive 
one.  According  to  a  study  by  the 
Congressional  Oflice  of  Technology 
Assessment,  one-quarter  of  the  new 
cases  of  invasive  cervical  cancer  occur 
in  women  aged  65  and  older.  Early 
detection  of  cervical  cancer  through 
screening  Pap  smears  may  prevent 
beneficiaries  from  enduring  the 
suffering  and  expense  of  prolonged 
treatment  or  surgery  for  the  more 
advanced  stages  of  cervical  cancer.  A 
significant  decrease  in  the  death  rate 
from  cervical  cancer  in  the  last  40  years 
has  been  attributed  to  the  performance 
of  Pap  smear  tests  (“The  1988  Bethesda 
System — National  Cancer  Institute 
Workshop”,  Journal  of  the  American 
Medical  Association,  August  18, 1989). 

C.  Bural  Hospital  Impact  Statement 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  rural  impact 
statement  since  screening  Pap  smears 
are  usually  taken  in  a  physician’s  office 
rather  than  in  a  hospital  setting.  We 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  significant  impact  on  the 


operations  of  a  substantial  number  of 
small  rural  hospitals. 

List  of  Subjects 
42  CFR  Part  410 

Medical  and  other  health  services. 
Medicare. 

42  CFR  Part  411 

Medicare,  Recovery  against  third 
parties.  Secondary  payments. 

We  are  proposing  to  amend  42  CFR 
chapter  FV  as  set  forth  below: 

I.  Part  410  is  amended  as  set  forth 
below: 

PART  41&-SUPRLEMENTARY 
MEDICAL  INSURANCE  (SMI) 

BENEFITS 

A.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1832, 1833, 1834, 
1835, 1861(r),  (s)  and  (cc).  1861{aa),  1871, 
and  1881  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395k,  13951, 1395m,  1395n, 
1395x(r),  (s)  and  (cc),  1395x(aa),  1395hh,  and 
1395IT). 

Sub|>3{1  B — Medical  and  Other  Health 
Services 

B.  Subpart  B  is  amended  as  follows: 

1.  In  §  410.10,  tbe  introductory  text  is 
republished  and  a  new  paragraph  (u)  is 
added  to  read  as  follows: 

§410.10  Medical  ar>d  other  health 
services:  Included  services. 

Subject  to  tbe  conditions  and 
limitations  specified  in  this  subpart, 
"medical  and  other  health  services” 
includes  the  following  services: 

#  *  *  «  « 

(u)  Screening  Pap  smear  services. 

2.  A  new  §  410.56  is  added  to  read  as 
follows: 

$  410.50  Screening  Pap  smears: 

Conditions  and  limitations. 

(a)  Definitions.  As  used  in  this 
section — 

(1)  Screening  Pap  smear  services 
means  a  diagnostic  laboratory  test 
consisting  of  a  routine  exfoliative 
cytology  test  (Papanicolaou  test) 
provided  to  a  woman  for  the  early 
detection  of  cervical  cancer,  including 
collection  and  preparation  of  the  smear 
by,  or  under  the  direct  supervision  of, 

a  physician  or  other  qualified  individual 
authorized  under  State  law  to  perform 
these  services,  who  is  entitled  to 
payment  under  Medicare  law. 

(2)  Direct  supervision  means  that  the 
supervising  individual  is  present  in  the 
suite  or  office  during  the  time  in  which 
the  person  being  supervised  is 
performing  his  or  her  service  and  that 
the  supervisor  is  therefore  immediately 


available  in  case  help  is  needed.  This  is 
distinct  ftom  “general  supervision,”  by 
which  we  mean  that  the  supervising 
individual  need  not  be  present  in  tbe 
suite  or  office  during  the  time  in  which 
the  individual  being  supervised  is 
performing  his  or  her  services. 

(b)  Conditions.  Medicare  Part  B  pays 
for  screening  Pap  smear  services  subject 
to  the  following  conditions  and 
limitations: 

(1)  The  Pap  smear  must  be  ordered  by 
a  doctor  of  medicine  or  osteopathy  (as 
defined  in  section  1861(r)(l)  of  the  Act), 
or  by  a  certified  nurse  midwife  (as 
defined  in  section  1861(gg)  of  the  Act), 
or  a  physician  assistant,  nurse 
practitioner,  or  clinical  nurse  specialist 
(as  defined  in  section  1861(aa)  of  the 
Act)  who  is  authorized  under  State  law 
to  perform  the  smear,  and  who  is 
entitled  to  payment  under  Medicare 
law. 

(2)  The  beneficiary  must  not  have  had 
a  hysterectomy  with  the  total  removal  of 
the  cervix. 

(3)  The  Pap  smear  must  be  collected 
from  the  beneficiary  and  prepared  for 
laboratory  examination  by  or  under  the 
direct  supervision  of  a  physician  or 
other  practitioner  who  ordered  the  test 
as  required  in  paragraph  (b)(1)  of  this 
section,  and  the  laboratory  instructions 
for  specimen  collection  and  preparation 
must  meet  the  requirements  set  forth  at 
§  493.1103  of  this  chapter. 

(4)  The  Pap  smear  must  be  evaluated 
by  a  laboratory  that  is  certified  under 
QJA  and  therefore  is  entitled  to 
payment  under  Medicare  regulations, 
including  the  technical  supervisor 
requirements  set  forth  at  §§  493.1257(c) 
and  493.1449  of  this  chapter. 

(c)  Limits  on  coverage  of  screening 
Pap  smear  sen'ices.  The  following 
limitations  apply  to  coverage  of 
screening  Pap  smear  services; 

(1)  General  rule.  Except  as  specified 
in  paragraph  (c)(2)  of  this  section, 
payment  may  be  made  for  a  screening 
Pap  smear  performed  on  an 
asymptomatic  woman  only  if  the 
individual  b.as  not  had  a  smear  paid  for 
by  Medicare  during  the  preceding  35 
months  following  the  month  in  which 
her  last  Medicare-covered  screening  Pap 
smear  was  performed. 

(2)  More  frequent  screening  based  on 
high-risk  factors.  Subject  to  the 
limitation  as  specified  in  paragraph 

(c) (3)  of  this  section,  payment  may  be 
made  for  an  asymptomatic  woman  more 
frequently  than  once  every  36  months 
since  her  last  Medicare-covered 
screening  Pap  smear  was  performed  if 
her  physician  recommends  that  she 
have  the  test  performed  and  there  is 
evidence  (on  the  basis  of  her  medical 
history  or  other  findings)  that  she  is  at 
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high  risk  of  developing  cervical  cancer. 
The  physician  must  consider  the 
following  factors  in  making  this 
determination: 

(i)  Early  onset  of  sexual  activity 
(under  16  years  of  age). 

(ii)  Multiple  sexual  partners  (five  or 
more  in  a  lifetime). 

(iii)  History  of  a  sexually  transmitted 
disease  (including  HTV  infection). 

(3)  Limitation  applicable  to  women  at 
high  risk.  Payment  is  not  made  for  a 
screening  Pap  smear  for  women 
consider^  to  be  at  high  risk  (under  any 
of  the  criteria  described  in  paragraph 
(c)(2)  of  this  section)  more  frequently 
than  once  every  12  months  after  the  last 
screening  Pap  smear  covert  by 
Medicare  was  performed  and  found  to 
test  normal. 

n.  Part  411  is  amended  as  set  forth 
below: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

A.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1834, 1842(1),  1861, 
1862. 1866, 1871, 1877,  and  1879  of  the 
Social  Security  Act  (42  U.S.C  1302, 1395m, 
1395u(l).  1395X,  1395y,  1395cc.  1395hh, 
1395nn,  and  1395pp). 

Subpart  A — General  Exclusions  and 
Exclusion  of  Particular  Services 

B.  Subpart  A  is  amended  as  follows: 

1.  In  §  411.15,  the  introductory  text  is 

republished,  paragraph  (a)(1)  is 
redesignated  as  paragraph  (a)(l)(i).  and 
a  new  paragraph  (a)(l)(ii)  is  added  to 
read  as  follows; 

§  41 1 .1 5  Particular  services  excluded  from 
coverage. 

The  following  services  are  excluded 
from  coverage. 

(a)  Routine  physical  checkups  such 
os— (l)(i) 

***** 

(ii)  Screening  Pap  smear  services 
(including  collection  and  preparation  of 
the  smear  by,  or  imder  the  direct 
supervision  of,  a  physician  or  other 
practitioner)  except  those  that  meet  the 
conditions  for  coverage  of  screening  Pap 
smear  services  specified  at  §  410.56  of 
this  chapter. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 


Dated:  June  4, 1993. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  11, 1993. 

Donna  E.  Shalala, 

Secretaiy. 

(FR  Doc.  93-28996  Filed  11-24-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93^3,  RM-8374] 

Radio  Broadcasting  Services;  Pillager, 
MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  NorMin 
Broadcasting  Co.  proposing  the 
allotment  of  Channel  240A  to  Pillager, 
Minnesota,  as  that  community’s  first 
local  aural  transmission  service.  There 
is  a  site  restriction  9.2  kilometers  (5.7 
miles)  southeast  of  the  community. 
Canadian  concurrence  will  be  requested 
at  coordinates  46-14-59  and  94-26-33. 
DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  John  F, 
Garziglia,  Pepper  &  Corazzini,  1776  K 
Street,  NW.,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-283,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and.  copying 
during  normal  business  hours  in  the 
Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commissions  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communic^ions  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  93-28962  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  triZ-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  93-278,  RM-8344] 

Radio  Broadcasting  Services;  Pequot 
Lakes,  MN 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Minnesota  Christian  Broadcasters,  Inc., 
proposing  the  allotment  of  Channel 
261A  to  Pequot  Lakes,  Minnesota,  as 
that  community’s  second  FM  broadcast 
service.  The  channel  can  be  allotted  to 
the  community  without  a  site  restriction 
at  coordinates  46-36-11  and  94-18-33. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows;  Dennis 
F.  Begley,  Reddy,  Begley  &  Martin,  1001 
22nd  Street,  NW.,  suite  350, 
Washington,  DC  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-278,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
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(Commission’s  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission’s  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  (202)  057-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  (^mmission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involves  channel  allotments. 
See  47  CTR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CTR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-28961  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  8712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-285,  RM-8376] 

Radio  Broadcasting  Services;  Alamo, 
NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  228A  to  Alamo,  Nevada,  as  the 
community’s  first  local  aural 
transmission  service,  Channel  228A  can 
be  allotted  to  Alamo  in  compliance  with 
the  Commission’s  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  37-21-54 
and  West  Longitude  115-09—49. 

DATES:  (Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-285,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  'The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  E)C  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  (ZFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-28960  Filed  11^24-93;  8:45  ami 
BILLING  CODE  E712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-282,  RM-8371] 

Radio  Broadcasting  Services;  Eureka, 
NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  233A  to  Eureka,  Nevada,  as  the 
community’s  first  local  aural 
transmission  service.  Channel  233A  can 
be  allotted  to  Eureka  in  compliance  with 
the  Commission’s  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  39-30-46 
and  West  Longitude  115-57-35. 


DATES:  Ck)mments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner), 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-282,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  commission  decision  is 
available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  COnter  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC,  'The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Ckimmission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CTR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
C3FR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  (Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

(FR  Doc.  93-28959  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  6712-01-M 


47  CFR  Pari  73 

[MM  Docket  No.  93-281,  RM-8370] 

Radio  Broadcasting  Services;  Austin, 
NV 

AGENCY:  Federal  Communications 
(Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  259A  to  Austin,  Nevada,  as  the 
community’s  first  local  FM  service. 
Channel  259A  can  be  allotted  to  Austin 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  North 
Latitude  39-29-36  and  West  Longitude 
117-04-07. 

OATES:  Comments  must  be  filed  on  or 
before  January  10. 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  ^FORMATION: 

This  is  a  s)mopsis  of  the  Commission’s 
Notice  of  Proposed  Rule  Making,  MM 
Docket  No.  93-281,  adopted  October  29, 
1993,  and  released  November  17, 1993, 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239), 
1919  M  Street,  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  intormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  93-28963  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-280,  RM-8369] 

Radio  Broadcasting  Services;  Lund. 

NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Keith 
E.  Lamonica  seeking  the  allotment  of 
Channel  264A  to  Lund,  Nevada,  as  the 
community's  first  local  FM  broadcast 
service.  Channel  264A  can  be  allotted  to 
Lund  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  38-51-24 
and  West  Longitude  115-00-25. 

DATES:  Comments  must  be  filed  on  or 
before  January  10, 1994,  and  reply 
comments  on  or  before  January  25, 

1994. 

ADDRESSES;  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Keith  E.  Lamonica,  501 
Aultman,  Ely,  Nevada  89301 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-0530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-280,  adopted  October  29, 1993,  and 
released  November  17, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  93-28958  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  6712-01-M 


47  CFR  Part  76 

[MM  Docket  No.  93-291;  DA  93-1363] 

Cable  Television  Service;  List  of  Major 
Television  Markets 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  invites 
comments  on  its  proposal,  initiated  by 
a  request  filed  by  M^,  Inc.  to  amend 
the  Commission’s  Rules  to  change  the 
designation  of  the  Boston-Cambridge- 
Worcester,  Massachusetts  television 
market  to  “Boston-Cambridge- 
Lawrence- Worcester,  Massachusetts.” 
This  action  is  taken  to  test  the  proposal 
for  market  hyphenation  through  the 
record  established  based  on  comments 
filed  by  interested  parties. 

DATES:  Comments  are  due  on  or  before 
December  28, 1993,  and  reply  comments 
are  due  on  or  before  January  12, 1994. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  E)C  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Aronowitz,  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-291,  adopted  November  8, 1993,  and 
released  November  18, 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC  20554, 
and  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Washington,  DC  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rulemaking  filed  by  MFP, 
Inc.,  licensee  of  WMFP  (TV),  Channel 
63,  Lawrence,  Massachusetts,  proposed 
to  amend  §  76.51  of  the  Rules  to  change 
the  designation  of  the  Boston- 
Cambridge-Worcester,  Massachusetts, 
television  market  to  “Boston- 
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Cambridge- Lawrence-Worcester, 
Massachusetts.” 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  between 
the  existing  designated  communities 
and  the  community  proposed  to  be 
added  to  the  designation;  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation;  and  (4)  an  indication  of 
benefit  to  the  public  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  delineate 
areas  where  stations  can  and  do,  both 
actually  and  logically,  compete.” 

3.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the  ' 
rulemaking  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  us 
that  Station  WMFP  (TV)  and  stations 
licensed  to  communities  in  the  Boston- 
Cambridge-Worcester  television  market 
do  compete  for  audiences  and 
advertisers  throughout  much  of  the 
proposed  combined  market  area,  and 
that  evidence  has  been  presented 
tending  to  demonstrate  commonality 
betw^n  the  proposed  community  to  be 
added  to  a  market  designation  and  the 
market  as  a  whole.  Moreover,  the 
petitioner’s  proposal  appears  to  be 
consistent  with  the  Commission’s 


policies  regarding  redesignation  of  a 
hyphenated  television  market; 

4.  The  Commission  also  recognize 
that  the  proposed  major  market 
adjustment  under  consideration 
involves  a  particularly  large  television 
market,  the  nation’s  sixth  largest.  In 
another  proceeding,  the  Commission  is 
considering  several  alternative 
possibilities  other  than  market 
hyphenation  to  respond  to  competition 
issues  that  are  raised  with  regard  to 
stations  operating  in  large  markets 
under  existing  rules.  See  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  93-290  (Newton,  New  Jersey  and 
Riverhead,  New  York),  DA  93-1349 
(released  November  16, 1993.  In  this 
regard,  the  Commission  stated  that 
interested  parties  may  wish  to  address 
the  issues  raised  in  that  proceeding  in 
connection  with  the  instant  proposal. 

Initial  Regulatory  Flexibility  Analysis 

5.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  A  few 
cable  television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretary  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

Ex  Parte 

6.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 


parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission’s  Rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Comment  Dates 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission’s  Rules,  interested  parties 
may  file  comments  on  or  before 
December  28, 1993,  and  reply  comments 
on  or  before  January  12, 1994.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  .during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

8.  Accordingly,  this  action  is  taken  by 
the  Chief,  Mass  Media  Bureau,  pursuant 
to  authority  delegated  by  §  0.283  of  the 
Commission’s  Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

Roy  ).  Stewart, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  93-28929  Filed  11-24-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  90-10S-51 

Medfly  Cooperative  Eradication 
Program  Rnai  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  final 
environmental  impact  statement  for  the 
Medfly  Cooperative  Eradication 
Program.  This  document  analyzes 
potential  environmental  efiects  of  a 
program  to  eradicate  the  Mediterranean 
fruit  fly  firom  the  U.S.  mainland. 
ADDRESSES:  Copies  of  the  final 
environmental  impact  statement  are 
available  for  review  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays,  at  the  following 
locations: 

APHIS  Reading  Room,  room  1141, 

South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250; 

USDA-APHIS  Library,  room  G-180. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782; 

*  USDA-APHIS-PPa  9580  Micron 
Avenue,  Suite  I,  Sacramento,  CA 
95827; 

•  USDA-APHIS-PPQ,  3505  Boca  Chica 
Boulevard,  suite  360,  Brownsville.  TX 
78521-4065; 

•  USDA-APmS-PPQ,  3505  25th 
Avenue,  Building  1,  North,  Gulfport, 
MS  39501; 

*  USDA-APHIS-PPa  Blason  H.  1st 
Floor,  505  South  Lenola,  Moorestown, 
NJ  08057. 

Interested  persons  may  obtain  a  copy 
of  the  final  environmental  impact 
statement  by  writing  to  any  of  the 


addresses  listed  above  with  an  asterisk, 
or  to  the  address  listed  below  under 
“FOR  FURTHER  MFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith,  Branch  Chief, 
Environmental  Analysis  and 
Documentation,  BBEP,  APHIS,  USDA, 
room  543,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-8963. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  in 
cooperation  with  12  other  Federal  and 
State  organizations,  has  prepared  a  final 
environmental  impact  statement  (EIS) 
for  the  Medfly  Cooperative  Eradication 
Program.  Copies  of  this  document  were 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  on  November 

12. 1993,  pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(c)),  and 
the  EPA  Notice  of  Availability  is 
published  in  the  Notices  section  of 
today’s  Federal  Register. 

On  April  9, 1993,  we  published  in  the 
Federal  Register  (58  FR 18366,  Docket 
No.  90-108-3)  a  notice  advising  the 
public  that  APHIS  had  prepared  a  draft 
EIS  for  the  Medfly  Cooperative 
Eradication  Program,  liie  notice  also 
requested  comments  on  or  before  May 

24. 1993.  On  May  28, 1993,  we 
published  a  notice  reopening  the 
comment  period  and  extending  it  until 
June  18. 1993  (58  FR  31007,  Docket  No. 
90-108-4). 

By  close  of  business  June  18. 1993,  we 
had  received  255  comments  on  the  draft 
EIS.  We  carefully  reviewed  and 
considered  all  of  the  comments.  Based 
on  suggestions  and  information  offered 
in  the  comments,  we  have  revised  our 
draft  EIS,  and  have  produced  a  final  EIS. 

This  notice  is  issued  in  accordance 
with:  (1)  The  National  Environmental 
Pohcy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NCTA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31, 1979). 


Done  in  Washington,  DC,  this  19th  day  of 
November  1993. 

Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-29008  Filed  11-24-93;  8:45  am] 
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Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  Pacific  Northwest  Region,  Oregon 
and  Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
ranger  districts,  forests,  and  the 
Regional  Office  of  the  Pacific  Northwest 
Region  to  publish  legal  notice  of  all 
decisions  subject  to  appeal  under  36 
CFR  part  217,  This  action  is  necessary 
to  implement  the  Secretary  of 
Agriculture’s  final  rule  amending  the 
Forest  Service  administrative  appeal 
procedures,  which  was  signed  on 
December  5, 1990  and  was  published  in 
the  Federal  Register  on  February  6, 

1991  (56  FR  4914).  The  intended  effect 
of  this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  of  decisions,  thereby 
allowing  them  to  receive  constructive 
notice  of  a  decision,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  eire 
made  on  or  after  October  31, 1993.  The 
list  of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Schuler.  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region. 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623,  phone;  (503)  326-2322. 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1990  the  Deputy  Secretary 
of  Agriculture  signed  a  final  rule 
amending  the  administrative  appeal 
procedures  36  CFR  part  217  of  the 
Forest  Service  to  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
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notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  The 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  is  the  day 
following  publication  of  the  notice. 

In  addition  to  the  principal 
newspaper  listed  for  each  unit,  some 
forest  supervisors  and  district  rangers 
have  listed  newspapers  providing 
additional  notice  of  their  decisions.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  pubUcation  of  the  notice  in 
the  first  (principal)  newspaper  listed  for 
each  unit. 

The  newspapers  to  be  used  are  as 
follows: 

Pacific  Northwest  Regional  Office 

Pacific  Northwest  Regional  Forester 
decisions  on  Oregon  National 
Forests: 

The  Oregonian,  Portland,  Oregon 
Pacific  Northwest  Regional  Forester 
decisions  on  Wa^ngton  National 
Forests: 

The  Seattle  Post-Intelligencer,  Seattle. 
Washington 

Columbia  Gorge  National  Scenic  Area 
Manager  decisions: 

The  Ore^nian,  Portland.  Oregon 

'  Oregon  Nationr^  Forests 

Deschutes  National  Forest 

Deschutes  Forest  Supervisors  Decisions: 

The  Bulletin,  Bend,  Oregon 
Bend  District  Ranger  decisions; 

The  Bulletin,  Bend,  Oregon 
Crescent  District  Raider  decisions; 

The  Bulletin,  Bend,  Oregon 
Fort  Rock  Districyianger  decisions; 

The  Bulletin,  Bisnd,  Oregon 
Sister  District  Ranger  decisions: 

Sisters  Nugget,  Sisters,  Oregon 
Bend  Pine  Nursery  Managers  decisions: 

The  Bulletin,  Bend,  Oregon 
Redn}ond  Air  ^nter  Managers 
decisions: 

The  Bulletin,  Bend.  Oregon 
Fremont  National  Forest 

Fremont  Forest  Supervisor  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Newspapers  providing  additional 
notice  for  Fremont  Forest 
Supervisor  decisions: 

Lake  County  Examiner,  Lakeview, 
Oregon 

The  Bulletin,  Bend,  Oregon 
Bly  District  Ranger  decisions: 


Herald  and  News,  Klamath  Falls, 
Oregon 

Lakeview  District  Ranger  decisions: 

Lake  County  Examiner,  Lakeview, 
Oregon 

Paisley  District  Ranger  decisions: 

Lake  County  Examiner,  Lakeview, 
Oregon 

Silver  Lwe  District  Ran^  decisions: 
Hearald  and  News,  Klamath  Falls, 
Oregon 

Newspaper  providing  additional  notice 
of  Silver  Lake  decisions: 

The  Bulletin,  Bend.  Oregon 

Malheur  National  Forest 

Malheur  Forest  Supervisor  decisions: 
Blue  Mountain  Eagle,  John  Day, 

Oregon 

Bear  Valley  District  Ranger  decisions: 
Blue  Mountain  Fogle,  John  Day, 

Oregon 

Bums  District  Ranger  decisions: 

Bums  Times  Hemd,  Bums,  Oregon 
Long  Creek  District  Ranger  decisions: 
Blue  Mountain  Fog/e,  John  Day, 

Oregon 

Prairie  Qty  District  Ranger  decisions: 
Blue  Mountain  Eagle,  John  Day, 

Oregon 

Mt  Hood  National  Forest 

Mt  Hood  Forest  Supervisor  decisions: 

The  Oregonian,  Portland,  Chegon 
Barlow  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Bear  Springs  District  Ranger  de^ahms: 

The  Oregonian,  Portland,  Oregon 
Clackamas  District  Ranger  decisions: 

The  Oregonian,  Portl^d,  Oregon 
Columbia  Gorge  District  Raager 
decisions: 

The  Oregonian,  Pcntland,  Oregon 
Estacada  District  Ranger  dedsions: 

The  Oregonian,  Portland,  Oregon 
Hood  River  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 
Zigzag  District  Ranger  decisions: 

The  Oregonian,  Portland,  Oregon 

Ochoco  National  Forest 

Ochoco  Forest  Supervisor  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Ochoco  Forest  Supervisor 
decisions: 

Bums  Times/Herald.  Bums,  Oregon 
Central  Oregonian,  Prineviile,  C^gon 
Big  Summit  District  Ranger  decisions: 

The  Bulletin,  Bend,  O^on 
Crooked  River  National  Grassland 
District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  admtional  notice 
of  Grassland  decisions: 

Madras  Pioneer,  Madras,  Oregon 
Paulina  District  Ranger  dedsions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  admtional  notice 
of  Paulina  decisions: 


Blue  Mountain  Eagle,  John  Day, 

Oregon 

Prineviile  District  Ranger  decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  additional  notice 
of  Prinex^e  decisions: 

Central  Oregonian,  Prineviile,  Oregon 
Snow  Mountain  District  Ranger 
decisions: 

The  Bulletin,  Bend,  Oregon 
Newspapers  providing  ad^tional  notice 
of  Snow  Moimtain  decisions; 

Bums  Times/Herald,  Bums,  Oregon 

Rogue  River  National  Forest 

Rogue  River  Forest  Supervisor 
decisions: 

Mail  Tribune,  Medford.  Oregon 
Applegate  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 
Ashland  District  Ran^r  decisions: 

Mail  Tribune,  Medford,  Oregon 
Butte  Falls  District  Ranger  decisions: 

Mail  Tribune,  Medford,  Oregon 
J.  Herbert  Stone  Nursery  Manageis 
decisions: 

Mail  Tribune,  Medford,  Oregon 
Prospect  District  Ran^  decisions; 

Mail  Tribune,  Medford,  Oregon 

Siskiyou  National  Forest 

Siskiyou  Forest  Supervisor  decisions; 
Grants  P(ks  Courier,  Grants  Pass, 
Oregon 

Chetco  ^strict  Ranger  decisions: 

Curry  Coastal  Pilot,  Brookings, 

Oregon 

Gahce  Ihstrict  Ranger  decisions: 

Grfutis  Pass  Courier,  Grants  Pass, 
Or^oQ 

Gold  Beech  District  Ranger  decisions: 
Curry  County  Reporter,  Gold  Beach, 
Oragon 

niincMS  Valley  District  Ranger  dedsiaDS: 
Grants  Pass  Courier,  Oants  Pass, 
Oregon 

Powers  District  Ranger  decisions; 

The  World,  Coos  Bay,  Oregon 
Newspapers  providing  additional  notice 
of  Powers  decisions: 

Curry  County  Reporter,  Gold  Beach, 
Oregon 

Siuslaw  National  Forest 

Siuslaw  Forest  Supervisor  decisions; 
Corvallis  Gazette-Times,  Corvallis, 
Oregon 

Alsea  District  Ranger  decisions: 
Corvallis  Gazette-Times,  Corvallis, 
Oregon 

Hebo  District  Ranmr  decisions: 

Headlight  Herald,  Tillamook,  Oregon 
Mapleton  District  Ranger  decisions: 

Siuslaw  News,  Florence,  Oregon 
Oregon  Dunes  National  Recreation  Area 
Manager  decisions: 

The  World,  Coos  Bay,  Oregon 
Waldport  District  Ranger  dedsions; 
Newport  News  Times,  Newport, 
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Oregon 

Umatilla  National  Forest 

Umatilla  Forest  Supervisor  decisions: 

East  Oregonian,  Pendleton,  Oregon 
Heppner  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon 
North  Fork  John  Day  District  Ranger 
decisions: 

East  Oregonian,  Pendleton,  Oregon 
Pomeroy  District  Ranger  decisions: 

East  Oregonian,  Pendleton,  Oregon 
Walla  Walla  District  Ranger  decisions: 
East  Oregonian,  Pendleton,  Oregon 

Umpqua  National  Forest 

Unpqua  Forest  Supervisor  decisions: 

The  News-Review,  Roseburg,  Oregon 
Cottage  Grove  District  Ranger  decisions; 

The  News-Review,  Roseburg.  Oregon 
Diamond  Lake  District  Ranger  decisions: 

The  News-Review,  Roseburg,  Oregon 
North  Umpqua  District  Ranger 
decisions: 

The  News-Review,  Roseburg,  Oregon 
Tiller  District  Ranger  decisions: 

The  News-Review,  Roseburg,  Oregon 
Dorena  Tree  Improvement  Center 
Manager  decisions: 

The  News-Review,  Roseburg,  Oregon 

Wallowa-Whitman  National  Forest 

Wallowa-Whitman  Forest  Supervisor 
decisions; 

Baker  City  Herald,  Baker  City,  Oregon 
Baker  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Eagle  Cap  District  Ranger  decisions; 
Wallowa  County  Chieftain,  Enterprise, 
Oregon 

Hells  Canyon  National  Recreation  Area 
Ranger  decisions: 

Occurring  in  Oregon — 

Wallowa  County  Chieftain,  Enterprise, 
Oregon 

Occurring  in  Idaho— 

Lewiston  Morning  Tribune,  Lewiston, 
ID 

La  Grande  District  Ranger  decisions: 

The  Observer,  La  Grande,  Oregon 
Pine  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Unity  District  Ranger  decisions: 

Baker  City  Herald,  Baker  City,  Oregon 
Wallowa  Vdley  District  Ranger 
decisions; 

Wallowa  county  Chieftain,  Enterprise, 
Oregon 

Willamette  National  Forest 

Willamette  Forest  Supervisor  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Willamette  Forest  Supervisor 
decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 


Blue  River  District  Ranger  decisions: 

Register-Guard,  Eugfne,  Oregon 
Newspapers  providing  additional  notice 
of  Blue  River  decisions; 

Salem  Statesman  Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Detroit  District  Ranger  decisions; 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Etetroit  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Lowell  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Lowell  decisions: 

Salem  Statesman- Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

McKenzie  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspaper  providing  additional  notice 
of  McKenzie  decisions: 

Salem  Statesman-Journal,  Salem. 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Oakridge  District  Ranger  decisions 
Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Oakridge  decisions: 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Rigdon  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Pigdon  decisions; 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Sweet  Home  District  Ranger  decisions: 

Register-Guard,  Eugene,  Oregon 
Newspapers  providing  additional  notice 
of  Sweet  Home  decisions; 

Salem  Statesman-Journal,  Salem, 
Oregon 

Albany  Democrat  Herald,  Albany, 
Oregon 

Winema  National  Forest 

Winema  Forest  Supervisor  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Chemult  District  Ranger  decisions: 
Herald  and  News,  IGamath  Falls, 
Oregon 

Chiloquin  District  Ranger  decisions: 
Herald  and  News,  Klamath  Falls, 
Oregon 

Klamath  District  Ranger  decisions: 
Herald  and  News,  IGamath  Falls, 


Oregon 

Washington  National  Forests 
Colville  National  Forest 

Colville  Forest  Supervisor  decisions: 

Statesman-Examiner,  Colville,  WA 
Colvdlle  District  Ranger  decisions: 

Satesman-Examiner,  Colville,  WA 
Kettle  Falls  District  Ranger  decisions: 

Statesman-Examiner,  Colville,  WA 
Newport  District  Ranger  decisions: 

Newport  Miner,  Newport,  WA 
Republic  District  Ranger  decisions; 

Republic  News  Miner,  Republic,  WA 
Sullivan  Lake  District  Ranger  decisions: 
Newport  Miner,  Newport,  WA 

Gifford  Pinchot  National  Forest 

Gifford  Pichot  Forest  Supervisor 
decisions: 

Columbian,  Vancouver,  Washington 
Mount  St.  Helens  National  Volcanic 
Monument  Manager  decisions: 
Columbian,  Vancouver,  Washington 
Mt.  Adams  District  Ranger  decisions; 
Enterprise,  White  Salmon, 

Washington 

packwood  District  Ranger  decisions: 

Chronicle,  Chehalis,  Washington 
Randle  District  Ranger  decisions: 

Columbian,  Vancouver,  Washington 
Wind  River  District  Ranger  decisions: 
Columbian,  Vancouver,  Washington 

Mt.  Baker-Snoqualmie  National  Forest 

Mt.  Baker-Snoqualmie  Forest  Supervisor 
decisions: 

Seattle  Post-Intelligencer,  Seattle, 
Washington 

Darlington  District  Ranger  decisions: 

Everett  Herald,  Everett,  Washington 
Mt.  Baker  District  Ranger  decisions; 
Skagit  Valley  Herald.  Mt.  Vernon, 
Washington, 

North  Bend  District  Ranger  decisions; 
Valley  Record,  North  Bend, 
Washington 

Skykomish  District  Ranger  decisions: 

Everett  Herald,  Everett,  Washington 
White  River  District  Ranger  decisions: 
Enumclaw  Courier  Herald, 

Enumclaw,  Washington 

Okanagon  National  Forest 

Okanagon  Forest  Supervisor  decisions; 

Omak  Chronicle,  Omak,  Washington 
Tonasket  District  Ranger  decisions: 

The  Gazette-Tribune,  Oroville, 
Washington 

Twisp  District  Ranger  decisions: 
Methow  Valley  News,  Twisp, 
Washington 

Winthrop  District  Ranger  decisions 
Methow  Valley  News,  Twisp. 
Washington 

Olympic  National  Forest 

Olumpic  Forest  Supervisor  decisions: 
The  Olympian.  Olympia,  Washington 
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Newspap>er8  providing  additional  notice 
for  Olympic  Forest  Supervisor 
decisions: 

Mason  County  Journal,  Shehon, 
Washington 

Daily  World,  Aberdeen,  Washington 
Peninsula  Daily  News,  Port  Angeles, 
Washington 

Bremerton  Sun,  Bremerton, 
Washington 

Hood  Canal  District  Ranger  decisions: 
Mason  County  Journal,  Shelton, 
Washington 

Quilcene  District  Ranger  decisions: 
Pennisula  Daily  News,  Port  Angeles, 
Washington 

Newspaper  providing  additional  notice 
for  QuiUcene  decisions; 

Bremerton  Sun,  Bremerton, 
Washington 

Quinault  District  Ranger  decisions. 

The  Daily  World,  Aberden, 
Washington 

Soleduck  District  Ranger  decisions: 

The  Foila  Forum,  Forks,  Washington 

Wenatchee  National  Forest 

Wenatchee  Forest  Supervisor  decisions: 
The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Wenatchee  Forest  Supervisor 
decisions: 

The  Yakima  Herald-Republic, 

Yakima,  Washington 
Chelan  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Chelan  decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Cle  Elum  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Cle  Elum  decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Entiat  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Entiat  decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Lake  Wenatchee  District  Ranger 
decisions; 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Lake  Wenatchee  decisions: 

The  Yakima  Herald-Republic, 
Yakima,  Washington 
Leavenworth  District  Ranger  decisions: 
The  Wenatchee  World,  W'enatc^ee, 
Washington 

Newspaper  providing  additional  notice 
for  Leavenworth  decisions: 


The  Yakima  Herald-Republic, 

Yakima,  Washingtcm 
Naches  District  Ranger  decisions: 

The  Wenatchee  World,  Wenatchee, 
Washington 

Newspaper  providing  additional  notice 
for  Naches  decisions; 

The  Yakima  Herald-Republic, 

Yakima,  Washington. 

Dated:  November  19, 1993. 

Richard  A.  Ferraro, 

Deputy  Regional  Forester. 

(FRDoc.  93-28951  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  S410-11-M 

Sandy  River  Delta  Master  Plan, 
Columbia  River  Gorge  National  Scenic 
Area,  Muitrtomah  County,  OR 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUimiARY:  The  Forest  Service,  USDA, 
will  prepare  an  environment^  impact 
statement  (EIS)  and  master  plan  wnich 
will  describe  the  long  term 
development,  restoration,  and 
management  of  the  Sandy  River  Delta 
site,  located  in  Oregon.  Multnomah 
County,  T.lN,  R.3E,  Sections  13, 14,  24, 
25  and  T.lN,  R.3E,  Sections  18, 19, 20, 

29  and  30,  Willamette  Meridian. 

The  EIS  and  master  plan  will  describe 
the  location  of  the  National  Scenic 
Area's  south-west  orientation  and 
information  gateway  facilities, 
approximately  4  miles  of  new  trails,  and 
landscape  restoration  opporhinities, 
particularly  wetlands.  The  master  plan 
will  include  design  guidelines,  and  will 
fulfill  National  Scenic  Area 
requirements  for  an  open  space  plan. 

The  project  scope  has  been  expanded 
and  the  schedule  revised  from  the 
notice  of  intent  printed  in  the  February 
23, 1993  Federal  Register  (58  FR 
11023).  The  project  has  been  expanded 
to  include  redesign  of  the  Jordan 
Interchange  (1-84  exit  18),  with 
approximately  200  acres  added  to  the 
project  area.  Since  the  notice  of  intent, 
extensive  public  scoping  has  identified 
issues  and  preliminary  ^tematives  have 
been  developed.  Alternatives  to  be 
considered  will  include  the  location  of 
gateway  facilities  and  trails,  and  the 
type,  location  and  degree  of  landscape 
restoration.  The  draft  EIS  will  be 
completed  July  1994.  The  final  EIS  is 
scheduled  to  be  completed  by  December 
1994. 

DATES:  Comments  concerning  the 
expanded  project  scope  shovdd  be 
received  by  January  3, 1994. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the 


expanded  project  scope  to  Arthur  J. 
Carroll,  Area  Manager,  Columbia  ^ver 
Gorge  National  Scenic  Area,  902  Wasco 
Avenue,  Hood  River,  Oregon  97031. 

FOR  FURTHER  MFORMATION  CONTACT. 

Please  direct  questions  about  the 
proposed  action  and  EIS  to  Virginia 
Pu^,  Plaiming  Team  Leader,  Coliunbia 
River  Gorge  National  Scenic  Area,  902 
Wasco  Avenue,  Hood  River,  Oregon 
97031,  telephone  (503)  386-2333. 

Dated:  November  18. 1993. 

Arthur  J.  Carroll, 

Area  Manager. 

[FR  Doc.  93-29850  Piled  11-24-93;  8:45  am] 
BiUJNO  CODE  S410-1t-M 

Soil  Conservation  Service 

Lick  Creek  Watershed,  TN;  Rnding  of 
No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  ^rvice  Guidelines  (7  CFR 
part  650),  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  tor  the 
Lick  Creek  Watershed,  Greene  and 
Washington  Counties,  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  S.  Lee,  State  Conservationist,  Soil 
Conservation  Service,  675  U.S. 
Courthouse,  801  Broadway,  Nashville, 
Tennessee  37203,  telephone  (615)  736- 
5471. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Jerry  S.  Lee,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

lack  Creek  Watershed,  Tennessee 

'  Notice  of  a  Finding  of  No  Significant 
Impact 

The  project  concerns  a  plan  for 
watershed  protection  and  water  quality 
improvement.  The  planned  works  of 
improvement  include  animal  waste 
systems,  exclusion  of  cattle  from 
streams,  and  treatment  of  pastureland 
erosion.  Federal  financial  assistance 
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will  be  provided  to  accelerate  financial 
and  technical  assistance  for  water 
quality  improvement. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  state  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Jerry  S.  Lee. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — ^Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials) 

Dated:  November  17, 1993. 

Jerry  S.  Lee, 

State  Conservationist. 

[FR  Doc.  93-28991  Filed  11-24-93;  8:45  am] 
BILLING  CODE  SSIO-^S-U 


Marshland  Dike:  Misieh  to  Wallace, 
Snohomish  County,  WA;  Finding  of  No 
Significant  Imoact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Marshland  Dike; 
Misieh  To  Wallace,  Snohomish  County, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  A.  Brown,  State  Conservationist, 
Soil  Conservation  Service,  Rock  Pointe 
Tower  West,  316  Boone  Avenue,  suite 


450,  Spokane,  Washington  99201, 
telephone  (509)  353-2337. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  purposes  are  watershed 
protection  and  flood  protection.  The 
planned  works  of  improvement  include 
the  reconstruction  of 4,300  feet  of  dike 
of  the  final  15,312  feet  plaxmed  in  the 
Watershed  work  plan  of  1958, 
recommended  in  the  SCS 
Environmental  Impact  Statement  of 
1978,  and  the  Snohomish  River 
Comprehensive  Flood  Control 
Management  Plan  of  1991.  The 
proposed  construction  will  extend  bom 
the  downstream  end  of  the  dike  section 
that  was  completed  in  1974,  as  part  of 
the  Marshland  Watershed  Project,  on 
the  John  Misieh  farm  to  its  junction 
with  the  Lowell-Snohomish  road.  The 
planned  work  will  include  the  removal 
of  the  previous  material  from  the 
landward  side  of  the  existing  dike  and 
replacing  it  with  impervious  fill 
material.  The  dike  top  will  be  built  to 
the  elevations  agreed  upon  and  outlined 
in  the  Levee  and  Dike  System 
Coordination  Agreement,  signed  March 
13, 1991.  The  dike  is  designed  to 
withstand  out  of  bank  flow  and/or 
overtopping  during  high  flows  in  the 
Snohomish  River.  All  disturbed  areas 
will  be  revegetated  to  sod  farming 
grasses,  forbs,  and  small  trees  to  meet 
&e  stabilization  objectives,  maintain 
structural  integrity,  and  incorporate  the 
habitat  and  forage  needs  of  wildlife. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 


Frank  R.  Easter,  Assistant  State 
Conservationist  (Programs). 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  November  15, 1993. 

Lynn  A.  Brown, 

State  Conservationist. 

(FR  Doc.  93-28988  Filed  11-24-93;  8:45  amj 
BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumpting  or  Countervailing  Duty 
Order,  Rnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  opportimity  to  request 
administrative  review  of  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumpting  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  355.22  of 
the  Commerce  Regulations,  that  the 
Department  of  Commerce  (“the 
Department”)  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  December  31, 1993,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  December  for  the 
following  periods: 


Antidumping  duty  proceedings 

Period 

Brazii;  Certain  Carbon' Steel  Butt-Weld  Pipe  Fittings  (A-351-602)  . 

12/01/92-11/30/93 

Canada:  ElementaU  Sulphur  (A-1 22-047)  . 

12/01/92-11/30/93 

Germany.  Animal  Glue  and  Inedible  Gelatin  (A-428-062)  . 

12/01/92-11/30/93 

Hong  Kong:  Photo  Albums  and  Rller  Pages  (A-582-501)  . 

12/01/92-11/30/93 

Japan:  Certain  Small  Business  Telephone  Sterns  and  Subassemblies  Thereof  (A-588-809) . 

12/01/92-11/30/93 

Japan:  Cellular  Mobile  Telephones  ^  Subassemblies  (A-588-405)  . 

12/01/92-11/30/93 

Japan:  Certain  Electric  Motors  of  150-500  HP  (A^588-091)  . 

12/01/92-11/30/93 

Jaipan:  Drafting  Machines  and  Parts  Thereof  (A-588-811)  . 

12/01/92-11/30/93 
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Antidumping  duty  proceedings  Period 


Japan:  Polychloroprene  Rubber  (A-58&-046) .  12/01/92-11/30/93 

Japan:  Steel  Wire  Strand  for  Prestressed  Concrete  (A-588-068) .  12/01/92-1 1/30/93 

Japan:  Tuners  (of  the  Type  Used  in  Consumer  Electronic  Products  (/V-588-014) .  12/01/92-1 1/30/93 

Mexico:  Porcelain-on-Steel  CooWng  Ware  (A-201-504)  .  12/01/92-11/30/93 

Now  Zealand:  Low-Fuming  Brazing  Copper  Rod  and  Wire  (A-014-502)  .  12/01/92-11/30/93 

Sweden:  Certain  Carton-Closing  Staples  and  Staple  Machines  (A-401-004)  .  12/01/92-11/30/93 

Sweden:  Seamless  &  Welded  Stainless  Steel  Hollow  Products  (A-401-603)  .  12/01/92-11/30/93 

Taiwan:  Certain  Carbon  Steel  Butt-Weld  Pipe  Fittings  (A-583-605) .  12/01/92-11/30/93 

Taiwan:  Certain  Small  Business  Telephone  Systems  and  Subassemblies  Thereof  (A-S83-806) .  12/01/92-11/30/93 

Taiwan:  Certain  Welded  Stainless  Steel  Pipe  (A-583-81 5)  .  03/01/92-11/30/93 

Taiwan:  Porcelain-OrvSteel  Cooking  Ware  (A-583-508)  . . .  12/01/92-11/30/93 

The  People’s  Republic  of  China:  Colling  Fans  (A-570-007) .  12/01/92-11/30/93 

The  People’s  Republic  of  China:  Porcelain-On-Steel  Cooking  Ware  (A-570-506) . 12/01/92-11/30/93 

The  Republic  of  Korea:  Certain  Welded  Stair^less  Steel  Pipes  (A-580-810) . 06/22/92-11/30/93 

The  Republic  of  Korea:  Photo  Albums  and  Filler  Pages  (A-580-501) .  12/01/92-1 1/30/93 

Venezuela:  /Uuminum  Sulfate  (A-307-801) . .  12/01/92-11/30/93 

Mexico:  Porcelain-On-Steel  Cookware  (C-201-605)  .  01/01/93-12/31/93 

Venezuela:  Aluminum  Sulfate  (C-307-802) .  01/01/93-12/31/93 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review.  For  antidumping 
reviews,  the  interested  party  must 
specify  for  which  individud  producers 
or  resellers  covered  by  an  antidumping 
finding  or  order  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  the  person  desires  thev 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  suppliers) 
which  was  produced  in  more  than  one 
coimtry  or  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  wMch  reseller(s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§§  353.31(g)  or  355.31(g)  of  the 
Commerce  Regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Departments’s  service  fist. 

The  Department  will  pubhsh  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Antidumping  (Coimtervailing)  Duty 
Administrative  Review”,  for  requests 
received  by  December  31, 1993. 

If  the  Department  does  not  receive,  by 
December  31, 1993,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 


identified  above,  the  Department  will 
instruct  the  Chistoms  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  November  17. 1993. 

Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  93-29025  Filed  11-24-93;  8:45  am] 
BiLUNG  CODE  3B10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.111893E] 

North  Pacific  Fishery  Management 
Council 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  agenda  revisions  and 
additional  meetings. 

SUMMARY:  An  agenda  for  a  public 
meeting  of  the  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
Advisory  Committees,  which  are 
scheduled  to  meet  during  the  week  of 
December  6, 1993,  was  pubUshed  in  the 
Federal  Register  at  58 58843  on 
November  4, 1993.  The  following 
changes  have  been  made  to  the  agenda, 
and  two  additional  meetings  have  been 
scheduled.  All  other  information 


originally  ptiblished  remains 
unchanged. 

Agenda  Revisions 

(1)  Under  item  #8  in  the  original 
notice,  the  discussion  of  “bycatch  rate 
standards  for  the  Vessel  Incentive 
Program”  has  been  deleted. 

(^  Under  item  #9  in  the  original 
notice,  the  “review  of  proposed 
regulatory  amendments  for  directed 
fishing  standards  for  1994”  has  been 
deleted. 

Additional  Meetings 

The  two  additional  meetings  will  be 
held  at  the  Downtown  Hilton  Hotel.  6th 
and  University  Streets.  Seattle,  WA;  and 
are  open  to  the  public. 

On  December  6  at  7  p.m..  the  National 
Marine  Fisheries  Service  (NMFS),  will 
hold  an  information  meeting  on 
implementation  of  the  Cotmdl’s 
Sablefish  and  Halibut  Individual 
Fishily  Quota  program. 

On  December  8  at  7  p.m.,  stafi  from 
NMFS  and  the  Council  will  meet  with 
indtistry  to  discuss  discards  and  full 
utilization  in  the  groundfish  fisheries  off 
Alaska. 

These  meetings  are  physically  - 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Judy  Willoughby, 
on  (907)  271-2809,  at  least  10  working 
days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Dated:  November  19, 1993. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Coraervation  and  Management,  National 
Marine  Fisheries  Service. 
pit  Doc  93-28957  Filed  11-24-93;  8:45  am] 
MLUNQ  CODE  a610-22-P 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  an  incidental  take  permit  (P503K). 

Notice  is  hereby  given  that  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
has  applied  in  due  form  for  a  permit  to 
incidentally  take  listed  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CI^  part 
217-227). 

The  applicant  requests  authorization 
to  stock  lutchery  rainbow  trout 
{Oncorhynchus  mykiss)  in  waters  where 
listed  salmon  occur.  Releases  of 
catchable  (20-30  cm)  rainbow  trout  are 
proposed  for  the  Salmon  River  basin, 
and  releases  of  subcatchable  (13-18  cm) 
rainbow  trout  are  proposed  for  the 
Salmon  and  Qearwater  river  basins.  The 
requested  duration  of  the  permit  is  five 
years  (1994-1998).  IDFG  ^so  plans  to 
release  catchable  trout  in  the  Cape  Horn 
Lake  #2,  Pettit,  Peridns,  Alturas,  and 
Stanley  Lakes,  which  are  not  currently 
used  by  listed  salmon. 

Rainbow  trotit  may  affect  endangered 
Snake  River  sockeye  salmon  (O.  nerka), 
threatened  Snake  River  spring/sununer 
Chinook  salmon  (O.  tshawytsha),  and 
threatened  Snake  River  fall  Chinook 
salmon  (O.  tshawytscha)  through 
predation,  competition,  behavior 
modification,  and  transmission  of 
disease. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  Tire 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  applicaticm  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322):  and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 


room  620,  Portland.  OR  97232  (503- 
230-5400). 

Patricia  Montanio, 

Acting  Director,  Office  of  Protected  Resources. 
(FR  Doc.  93-28919  Filed  11-24-93;  8:45  am] 
BUJJNQ  CODE  3S10-22-M 


Endangered  Spectes;  Permite 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  receipt  of  application 
for  a  modification  to  scientific  research 
and  enhancement  Permit  747  (P45H). 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  S«vice  (FWS)  has 
applied  in  due  form  for  a  modification 
to  Permit  747  to  take  listed  species  as 
authorized  by  the  Endan^red  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CI^  part 
217-227). 

Permit  747  was  issued  on  August  8. 
1991  (56  FR  40312)  and  modified  on 
March  3. 1993  (58  FR  14202)  as 
authorized  by  ffie  ESA.  The  permit 
currently  authorizes  scientific  research 
on  and  captive  propagation  of 
endanger^  Sacramento  River  vrinter- 
run  Chinook  (Oncorhynchus 
tshawytscha),  including  the  capture  of 
up  to  20  adults  per  year  for  broodstock 
purposes,  the  incubations  of  up  to 
35,000  of  their  eggs,  and  the  rearing  of 
the  resulting  juveniles  for  release  into 
the  upper  Sacramento  River.  These 
activities  are  permitted  through 
December  31, 1995. 

FWS  is  requesting  authorization  to 
collect  and  sacrifice  up  to  450  coded- 
wire  tagged  and  adipose  fin  clipped 
juvenile  winter-run  chinook  salmon, 
released  from  the  Coleman  National 
Fish  Hatchery,  annually  for  the  duration 
of  the  permit,  through  December  31, 
1995.  A  similar  take  was  authorized  for 
1993  through  an  emergency 
modification. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910, 
within  30  days  of  thie  publication  of  ^s 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  Applicant  and  do  not  necessarily 


reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  MD  20910 
(301-713-2322);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  908021-4213  (310-980- 
4016). 

Dated:  November  18, 1993. 

Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protection 
Resources. 

[FR  Doc.  93-28995  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  X10-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Jamaica 

November  18, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(GITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFFECTIVE  DATE:  January  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  November  8, 1993,  the 
Governments  of  the  United  States  and 
Jamaica  agreed  to  amend  and  extend 
their  current  bilateral  agreement.  The 
term  of  the  agreement  will  be  extended 
for  two  consecutive  one-year  periods. 
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beginning  on  January  1, 1994  and 
extending  through  December  31, 1995. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels 
(GALs)  for  the  period  January  1, 1994 
and  through  December  31, 1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
pubhshed  on  November  23, 1992). 
Information  regarding  the  availabihty  of 
the  1994  CORRELATION  will  be 
pubhshed  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  Jime  11, 1986;  52  FR  6049, 
published  on  February  27, 1987;  52  FR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  the  MOU  dated 
November  8, 1993,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  their  provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

November  18, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Airangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  December  9, 
1992;  pursuant  to  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber  and  Other  Vegetable  Fiber 
Textile  Agreement  of  August  27, 1986,  as 
amended  and  extended,  and  the 
Memorandum  of  Understanding  (MOU) 
dated  November  8, 1993  between  the 
Governments  of  the  United  States  and 
Jamaica;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  1, 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made  fiber 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Jamaica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 


through  December  31, 1994,  in  excess  of  the 
following  levels  of  restraint: 

Category  I  Twelve-month  restraint  limit 


331/631  . !  500,000  dozen  pairs. 

336/636  . i  118,000  dozen. 

338/339/638/  ^  985,870  dozen. 

639. 

340/640  . t  461,018  dozen  of  which  not 


more  than  390,093  dozen 
^  shall  be  in  shirts  made 
from  fabrics  with  two  or 
more  colors  In  the  warp 
and/or  the  filling  in  Cat- 
■  egorles340-Y/640-Yi. 

341/641  . I  578,898  dozen. 

342/642  . I  175,000  dozen. 

345/845  . i  142,845  dozen. 

347/348/647/  ■  1,064,123  dozen. 

648.  I 

352/652  . !  1,590,000  dozen. 

445/446  . i  50,390  dozen. 

447  . ;  10,000  dozen. _ 

'  Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046. 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1993  through  December 
31, 1993  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  In  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Jamaica. 

In  accordance  with  the  provisions  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (Juno  11, 1986),  52  FR  26057  (July  10, 
1987)  and  54  FR  50425  (December  6, 1989), 
you  are  directed  to  establish  guaranteed 
access  levels  for  properly  certified  cotton, 
man-made  fiber  md  other  vegetable  fiber 
textile  products  in  the  following  categories 
which  are  assembled  in  Jamaica  from  &bric 
formed  and  cut  in  the  United  States  and  re¬ 
exported  to  the  United  States  from  Jamaica 
during  the  twelve-month  period  which 
begins  on  January  1, 1994  and  extends 
through  December  31. 1994. 


Category  [  Guaranteed  Access  Level 

331/631  . :  1,320,000  dozen  pairs. 

336/636  .  125,000  dozen. 

338/339/638/  j  1 ,500,000  dozen. 

639.  1 

340/640  . i  300,000  dozen. 

341/641  .  375,000  dozen. 

342/642  . I  200,000  dozen. 

345/845  . f.  50,000  dozen. 

347/348/647/  S  2,000,000  dozen. 

648.  I 

352/652  . I  10,500,000  dozen. 

447  . J  30,000  dozen. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 


Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19, 
1987  shall  be  denied  entry  imless  the 
Government  of  Jamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate 
designated  consultation  levels  or  specific 
limits.  Any  shipment  which  is  declared  for 
entry  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  States. 

Textile  products  in  Category  632,  produced 
or  manufactured  in  Jamaica  and  exported  to 
the  United  States  on  and  after  January  1, 

1994  shall  no  longer  be  subject  to  the  Special 
Access  Program  and  are  not  subject  to  quota. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  93-29049  Filed  11-24-93;  8:45  am) 
BtLUNG  CODE  3510-D»-f 

Amendment  of  the  Coverage  of  Part- 
Categories  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
Various  Countries 

November  19, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
coverage  of  certain  part-categories. 

EFFECTIVE  DATE:  November  29. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

To  facilitate  implementation  of 
existing  bilateral  textile  agreements  and 
export  visa  arrangements  based  upon 
the  Harmonized  Tariff  Schedule  (HTS), 
for  goods  entered  in  the  United  States 
for  consumption  or  withdrawn  from 
warehouse  for  consumption  on  and  after 
November  8, 1993  for  part-Categories 
347-T.  348-T.  347-\V  and  348-W;  and 
on  and  after  January  1, 1994  for 
Categories  341-Y  and  341-0,  regardless 
of  the  date  of  export,  certain  HTS 
classification  numbers  are  being 
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changed  on  all  visa  and  certification 
arrangements  and  all  import  controls  for 
countries  with  these  part-categories. 
These  changes  in  the  tariff  niunbers  are 
a  result  of  statistical  breakouts. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992). 
Information  regarding  the  1994 
CORRELATION  will  be  published  at  a 
later  date. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  19, 1993. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  all  import 
control  directives  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  which  include  cotton 
textile  products  in  part-Categories  347-T, 
348-T,  347-W,  348-W,  341-Y  and  341-0, 
produced  or  manufactrired  in  various 
countries  and  entered  in  the  United  States  for 
consumption  on  and  after  November  8, 1993, 
in  the  case  of  Categories  347-T,  348-T,  347- 
W  and  348-W;  and  January  1, 1994,  in  the 
case  of  Categories  341-Y  and  341-0, 
regardless  of  the  date  of  export. 

.  Also,  this  directive  amends,  but  does  not 
cancel,  all  directives  issued  to  you  which 
establish  visa  arrangements  for  part- 
Categories  347-T,  348-T,  347-W,  348-W, 
341-Y  and  341-0,  for  all  countries  for  which 
visa  arrangements  are  in  place  with  the 
United  States  Government. 

Effective  on  November  29, 1993,  you  are 
directed  to  make  the  changes  shown  below 
in  the  aforementioned  dir^tives  for  goods 
entered  in  the  United  States  for  consumption 
or  withdrawn  from  warehouse  for 
consumption  on  and  after  November  8, 1993 
for  Categories  347-T,  348-T,  347-W  and 
348-W;  and  on  and  ^er  January  1, 1994  for 
Categories  341-Y  and  341-0,  regardless  of 
the  ^te  of  export: 


Category 

Obsolete 

number 

New  number 

341-Y . 

_ 

6211.42.0054 

341-0  . 

6211.42.0050 

6211.42.0056 

347-T  . 

6210.40.2035 

6210.40.2033 

348-T  . 

6210.50.2035 

6210.50.2033 

347-W . 

6210.40.2035 

6210.40.2033 

34^W . 

6210.50.2035 

6210.50.2033 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
u  s  e.  553(aKl). 


Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  93-29048  Filed  11-24-93;  8:45  am] 
BIUJNQ  CODE  361(K)R-F 

COPYRIGHT  ROYALTY  TRIBUNAL 
[Docket  No.  93-1-92DRO] 

1992  Audio  Homo  Recording  Act 
Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 
action:  Notice. 

SUMMARY:  On  November  17, 1993,  the 
Gospel  Music  Coalition  ('‘GMC*’).  the 
Alliance  of  Artists  and  Recording 
Companies  (“AARC”),  Reachout 
Records  International,  Inc.,  and 
Copyright  Management,  Inc.  (“CMI”) 
(“Joint  Parties”)  filed  a  joint  motion  to 
suspend  commencement  of  the 
procedural  schedule  for  the  1992  Sound 
Recordings  Fimd  distribution 
proceeding.  The  Copyright  Royalty 
Tribimal  (“Tribimal”)  invites  comments 
from  the  interested  parties. 

DATES:  Comments  are  due  by  Monday, 
November  29, 1993. 

ADDRESSES:  An  original  and  five  copies 
of  the  comments  shall  be  addressed  to 
Chairman,  Copyright  Royalty  Tribunal, 
1825  Connecticut  Avenue,  NW.,  suite 
918,  Washington,  DC  20009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Daub,  Chairman.  Copyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington, 

DC  20009. 

SUPPLEMENTARY  INFORMATION:  By.  Notice 
Establishing  Procedural  Schedule  (58 
FR  52478)  (1993),  the  Tribunal 
established  a  procedural  schedule  for 
the  1992  Audio  Home  Recording  Act 
("AHRA”)  commencing  with  exchange 
of  Direct  ^ses  on  December  1, 1993, 
and  continuing  through  commencement 
of  the  evidentiary  hearing  on  January 
10, 1993.  On  November  3, 1993, 
claimants  to  the  Musical  Works  Fund, 
including  the  GMC  and  CMI,  filed  a 
Motion  to  Consolidate  the  1992  and 
1993  DART  Proceedings  in  the  Musical 
Works  Fund.  The  Tribunal  invited 
comments  on  the  November  3, 1993 
motion  by  November  23, 1993.  (58  FR 
58220). 

The  Joint  Parties  request  that  because 
of  significant  imcertainty  created  by 
pend^g  legislation  and  in  the  interest  of 
justice  and  efficient  administration  the 
Tribunal  suspend  the  1993  DART 
Distribution  proceedings  in  the  Sound 
Recordings  Fimd.  The  Joint  Parties  note 
the  following  reasons  for  the  suspension 


of  the  1993  DART  Distribution 
proceedings; 

1.  The  ffist  DART  Distribution 
proceeding  will  have  precedential  effect 
that  will  result  in  significant  legal  costs, 
and  therefore  should  not  be  held  while 
significant  imcertainty  due  to  pending 
legislation  exists. 

Further  given  pending  legislation 
concerning  copyright  royalty 
distribution  proceedings  which  would 
transfer  the  Tribimal’s  operations  to 
another  forum  effective  January  1, 1994, 
interested  copyright  joint  parties  face 
significant  imcertainty  over  whether  the 
procedural  schedule  can  be 
implemented.  Additionally,  in  the 
meantime,  the  Joint  Parties  are  faced 
with  the  prospect  of  incurring 
significant  costs  in  preparing  for  a 
hearing  that  may  not  occur  as 
scheduled. 

2.  Furthermore,  the  Joint  Parties 
contend  that  the  Tribimal’s  established 
procedural  schedule  of  March  31, 1994 
as  the  date  for  completion  of  the  DART 
distribution  proceeding  is  precatory,  not 
mandatory,  and  should  not  outweigh 
the  statutory  interest  in  efficient 
distribution  of  royalties  to  claimants. 

The  Joint  Parties  contend  that  if  the 
proceedings  move  forward  as  scheduled 
many  interested  parties,  and 
particularly  smaller  parties,  will  be 
imable  to  participate  due  to  the 
significant  possibility  that  duplicate 
costs  will  be  incurred  if  pending 
legislation  passes.  Therefore,  the  Joint 
Parties  request  that  given  the  confluence 
of  unique  circumstances  relevant  to  the 
DART  proceedings,  the  best  interests  of 
all  parties  would  be  served  if  the 
procedural  schedule  were  suspended 
imtil  after  the  current  pending 
legislation  is  resolved. 

Dated:  November  22, 1993. 

Ciody  Daub, 

Chairman. 

[FR  Doc.  93-29094  Filed  11-23-93;  9:48  am] 
BILUNG  CODE  1410-09-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Meeting 

action:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  annotmees  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  9  December  1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 


Federtd  Re^ster  /  Vol.  58,  No.  226  /  Friday,  November  26,  1993  /  Notices 


62331 


Services.  Inc.,  2011  Crystal  Drive.  Suite 
307,  Arlington,  VA  22202. 

FOR  FURTHER  IWK>RMATIOI<  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
2011  Crystal  Drive,  Suite  307,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Advanced 
Researdi  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  W'orking  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  re^arch  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C  App.  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  November  19, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  93-29904  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  5000-04-M 


Defense  Logistics  Agency 

Proposed  DLA  Guidance;  Process 
Oriented  Contract  Administration 
Services  (PROCAS) 

AGENCY:  Defense  Logistics  Agency, 
Department  of  Defense. 

ACTION:  Proposed  change  in  agency 
operating  guidance  and  request  for 
comments. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  new  guidance  (in  draft)  for 
agency  personnel  performing  c<Mitract 
administration  services.  The  proposed 
change  would  direct  agency  employees 
to  team  with  contractors  and  customers, 
focusing  on  improving  the  contractor 
processes  that  support  contract 
performance.  Contractor  participation  in 
voluntary.  The  proposed  guidance  is 
published  in  the  F^eral  Register  for 


informational  purposes  and  to  solicit 
public  comment. 

DATES:  Comments  should  be  submitted 
to  the  address  below  on  or  before  31 
January  1994,  to  be  considered  prior  to 
formal  publication  of  the  proposed 
guidance. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Defense 
Logistics  Agency,  ATTN:  Mr.  Sydney 
Pope,  PROCAS  Program  Manager, 

AQCP.  Cameron  Station.  Alexandria, 

VA  22304-6100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  requests  for  copies  of 
draft  policy  documents  may  be  directed 
to  Mr.  Sydney  Pope,  Defense  Logistics 
Agency.  AQCP  (703)  274-7761. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

DLA  is  committed  to  improving  the 
efficiency  and  effectiveness  of  the 
contract  administration  services 
provided  to  their  customers.  The 
proposed  guidance  is  intended  to  focus 
specifically  on  the  contractor  processes 
that  support  contract  performance.  The 
emphasis  is  on  teaming  with  contractors 
and  customers  to  achieve  continuous 
improvement.  It  will  also  give  DLA  the 
facts  and  data  necessary  to  make  . 
informed  management  decisions 
regarding  the  deployment  of  agency 
resources. 

B.  Regulatory  Flexibility  Act 

The  proposed  guidance  will  not  have 
a  significant  economic  impact  on  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  because  it  does  not  require  any 
additional  time  or  cost  on  the  part  of  the 
contractor.  Any  contractor  effort  is 
volimtary. 

C.  Paperwork  Reduction  Act 

The  proposed  guidance  does  not 
impose  any  reporting  or  record  keeping 
requirements  which  require  the 
approval  of  C^B  imder  44  U.S.C.  3501 
et  seq.  and,  as  su<di,  the  Paperwork 
Reduction  Act  does  not  apply, 

Glenn  Patrick  Phillips, 

Rear  Admiral.  USN.  Acting  Executive  Director 
( Contract  Management). 

(FR  I^c.  93-28949  Filed  11-24-93;  8:45  am) 
BILUNO  CODE  362fr-ei-M 


Department  of  the  Navy 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Disposal  and  Reuse  of 
Naval  Station  Pu^t  Sound,  SeatUe, 

WA 

Notice  of  Intent  was  published  Friday, 
November  19, 1993,  at  58  FR  61079,  that 
a  public  scoping  meeting  was  to  have 
been  held  on  December  9, 1993, 
begining  at  7  p.m.,  at  the  National 
Oceanic  and  Atmospheric 
Administration  facility,  7600  Sand  Point 
Way  NE.,  Building  9  Theater,  Seattle, 
Washingtmi.  That  Meeting  has  been 
rescheduled  and  will  now  be  held  on 
December  16. 1993.  Ail  other 
information  in  the  previous  notice 
remains  in  effect  In  accordance  with  5 
U.S.C.  552b(e)(2).  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Commanding 
Officer,  Engineering  Field  Activity 
Northwest,  Naval  Facilities  Engineering 
Command,  3505  NW  Anderson  Hill 
Road,  Silverdale,  Washington,  98383- 
9130  (Attn:  Mr.  Don  Morris,  code 
232DM).  telephone  (206)  396-5976. 

November  19. 1993. 

Saundra  K.  Melancon 

Alternate  Federal  Register  Liaison  Officer. 

IFR  Doc.  93-28922  Filed  11-24-93;  8:45  am) 
BILLING  CODE  3810-AE-F 


Navy  Exchange  System  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Navy  Exchange  System 
Advisory  Committee  will  meet 
December  8, 1993,  in  the  Navy 
Exchange  Service  Command  (NEXCOM) 
Headquarters,  Virginia  Beach,  Virginia. 
The  meeting  will  commence  at  9  a.m. 
and  will  be  closed  to  the  public  because 
it  is  likely  to  relate  solely  to  internal 
agency  personnel  rules  and  practices; 
may  disclose  confidential  commercial  or 
financial  information;  and  may  involve 
information  which,  if  disclosed 
prematurely,  would  be  likely  to  frustrate 
implementation  of  a  proposed  agency 
action.  The  Secretary  of  the  Navy  has 
therefore  determined,  in  writing,  that 
the  public  interest  requires  the  meeting 
be  closed  to  the  public  because  it  will 
concern  matters  listed  in  title  5,  U.S.C. 
552b(c)(2).  (4).  and  (9)(B). 

For  forther  information  concerning 
this  meeting,  please  contact:  Captain 
Roger  |.  Blo^,  SC,  USN,  Naval  Supply 
Systems  Command  (SUP  09B),  1931 
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Jefferson  Davis  Highway,  room  508, 
Arlington,  VA  22241-5360,  Telephone 
Number  (703)  607-0072/73. 

Dated:  November  17, 1993. 

Saundra  K.  Melancon, 

Alternate  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-28986  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  3810-AE-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
December  8, 1993.  The  hearing  will  be 
part  of  the  Commission’s  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  City  Hall,  10  East  Church  Street, 
Bethlehem,  Pennsylvania. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include  a 
National  Park  Service  presentation  on 
the  Lower  Delaware  National  Wild  and 
Scenic  River  Study  as  well  as  status 
reports  on  Basinwide  hydrologic 
conditions;  compliance  with  DRBC’s 
Special  Protection  Waters  regulations 
and  the  Upper  Delaware  ice  jam  project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1, 1994,  in 
the  aggregate  amount  of  $3,063,000  and 
a  capital  budget  for  the  same  period  in 
the  amount  of  $1,722,500  in  revenue 
and  $1,302,500  in  expenditures.  Copies 
of  the  current  expense  and  capital 
budget  are  available  from  the 
Commission  on  request  by  contacting 
Richard  C.  Gore.  Thus  hearing  continues 
that  of  October  27, 1993. 

Applications  for  Approval  of  the 
Following  Projects  ^rsuant  to  Article 
10.3.  Article  1 1  and/or  Section  3.8  of  the 
Compact 

1.  Myerstown  Municipal  Authority  D- 
81-67  CP  RENEWAL-2.  An  application 
for  the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  33 
million  gallons  (mg)/30  days  of  water  to 
the  applicant’s  distribution  system  from 
Well  Nos.  3,  5,  6  and  8.  Commission 
approval  on  September  28, 1988  was 
Umited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  fi'om 
all  wells  remain  limited  to  33  mg/30 
days.  The  project  is  located  in  Jackson 
Township  and  Myerstown  Borough, 
Lebanon  County,  Peimsylvania. 


2.  Borough  ofKutztown  D-83-23  CP 
RENEWAL-2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  60  mg/30  days 
of  water  to  the  applicant’s  distribution 
system  from  Well  Nos.  1,  2,  3A,  4  and 
5.  Commission  approval  on  September 
28, 1988  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
Umited  to  60  mg/30  days.  The  project  is 
located  in  Maxatawny  Township,  Berks 
County,  Pennsylvania. 

3.  Hansen  Nurseries  D-88-66 
RENEWAL  An  appUcation  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  10.02  mg/30 
days  of  water  to  the  appUcant’s  nursery 
from  Well  Nos.  1  and  33.  Commission 
approval  on  December  14, 1988  was 
limited  to  five  years  and  will  expire 
unless  renewed.  The  applicant  requests 
that  the  total  withdrawal  fi'om  all  wells 
remain  limited  to  10.02  mg/30  days.  The 
project  is  located  in  Douglass  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Deer  Lake  Municipal  Authority  D- 
92-50  CP.  A  sewage  treatment  plant 
(STP)  expansion  project  to  increase  the 
capacity  of  the  appUcant’s  existing 
0.153  mgd  STP  to  0.23  mgd.  The 
expanded  STP  will  continue  to  provide 
secondary  treatment,  serve  the  Borough 
of  Deer  Lake  and  discharge  to  Pine 
Creek,  a  tributary  of  the  Schuylkill  River 
in  West  Brunswick  Township, 

Schuylkill  County,  Pennsylvania. 

5.  City  of  Wilmington  D-92-67  CP.  A 
project  to  modify  the  City  of 
Wilmington’s  regional  90  mgd  capacity 
sewage  treatment  plant  (STP)  to  provide 
consistent  reliable  secondary  treatment 
during  periodic  hydraulic  overload 
conditions.  The  project  will  enable  the 
STP  to  expand  its  peak  treatment 
capacity  from  200  mgd  to  350  mgd.  The 
STP  serves  most  of  northern  New  Castle 
County,  Delaware  and  portions  of  Upper 
Chichester  and  Bethel  Township  in 
Delaware  County,  Pennsylvania.  It  is 
located  just  off  East  12th  Street  and  Hay 
Road  in  the  City  of  Wilmington,  New 
Castle  County,  Delaware,  and  will 
continue  to  discharge  to  Water  Quality 
Zone  5  of  the  Delaware  River. 

6.  UNISYS  Corporation  D-92-82  (G). 
A  ground  water  remediation  project 
consisting  of  the  proposed  withdrawal 
of  up  to  367,000  gallons  per  day  (gpd) 
of  ground  water  at  the  appUcant’s 
computer  manufacturing  plant  site,  to 
be  accomplished  by  three  wells  (MW- 
6D  at  7,200  gpd;  MW-llD  at  72,000 
gpd;  and  MW-21  at  228,000  gpd).  The 
project  is  situated  in  both  East 
Whiteland  and  Tredyffrin  Townships, 
Chester  Coimty,  located  in  the 


Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

7.  Perdue  Farms,  Incorporated  D-93- 
29.  An  appUcation  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  25.9  mg/30  days  of  water 
to  the  appUcant’s  poultry  processing 
facility  from  new  Well  No.  4,  and  to 
increase  the  existing  withdrawal  limit  of 
35  mg/30  days  from  all  wells  to  66  mg/ 

30  days.  The  project  is  located  in  the 
Town  of  Georgetown,  Sussex  County, 
Delaware. 

8.  Filomina,  Inc.  D-93-47.  An 
appUcation  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  9.16  mg/30  days  of  water  to  the 
appUcant’s  golf  course  irrigation  system  . 
from  new  Well  Nos.  1,  6  and  8,  and  to 
limit  the  withdrawal  from  all  wells  to 
9.16  mg/30  days.  The  project  is  located 

in  Polk  Township,  Monroe  County, 
Pennsylvania. 

9.  Pennsylvania  Department  of 
Environmental  Resources  D-93-55  CP. 

An  appUcation  from  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER)  for  inclusion  in  the  DRBC 
Comprehensive  Plan  of  those  portions  of 
the  Tulpehocken  Creek  which  have 
been  been  designated  as  part  of  the 
Pennsylvania  Scenic  Rivers  System.  The 
designation  of  these  components  is  to 
conserve  and  protect  their  pastoral, 
recreational,  fishery,  cultural,  historical 
and  geological  uses  and/or 
characteristics.  The  designated  areas  of 
Tulpehocken  Creek  include  segments  of 
the  main  stem  in  Lebanon  and  Berks 
Counties;  and  a  small  segment  of 
Cacoosing  Creek  in  Berks  County  as 
follows: 

(1)  Tulpehocken  Creek:  Headwaters  of 
the  Tulpehocken  Creek  near 
Kimmerlings  Church  in  North  Lebanon 
Township  to  Ramona  Road  (Township 
Route  560)  in  Jackson  Township,  3.4 
miles.  Pastoral. 

(2)  Tulpehocken  Creek:  Western 
boundary  of  the  Carl  Sensenig  property, 
now  or  formerly  owned  by  Carl 
Sensenig  and  wife,  to  the  bridge 
carrying  S.R.  4010  over  the 
Tulpehocken  near  the  entrance  to 
Heidelberg  Country  Club,  16.8  miles, 
Pastoral. 

(3)  Tulpehocken  Creek:  Base  of  the 
Blue  Marsh  Dam  to  the  creek’s 
confluence  with  the  Schuylkill  River  at 
Reading,  6.6  miles.  Recreational. 

(4)  Cacoosing  Creek:  State  Hill  Road 
bridge  S.R.  3023  to  the  confluence  with 
the  Tulpehocken  Creek,  2.0  miles. 
Recreational. 

10.  Nancy  Lee,  Inc.  (Harding  Woods 
STP)  D-93-66.  An  appUcation  to  modify 
the  existing  0.05  mgd  secondary 
treatment  plant  serving  Harding  Woods 
Mobile  Home  Park  located  just  south  of 
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U.S.  Route  40,  approximately  3700  feet 
east  of  State  Route  553  in  Pittsgrove 
Township,  Salem  County,  New  Jersey, 


The  plant  will  continue  to  discharge  at 
the  same  permitted  capacity  via 
proposed  replacement  Infiltration/ 


Percolation  lagoons  in  the  Dry  Branch 
watershed,  a  tributary  of  the  Maurice 
River. 


Applications  for  Approval  for  Extension  of  the  Expiration  Dates  of  the  Following  Ground  Water  Dockets 

AND  Protected  Areas  Permits 


Docket  No. 


Docket  name 


Municipality 


0-76-71  CP  Renews  2  . 
D-79-08  CP  Renewal  2  . 

D-79-86  CP  . . 

D-76-88  CP  Renewal  2  . 

D-80-05  Renewal  2 _ 

D-80-07  CP  Renewal  2  . 

D-80-32  CP  Renewal  .... 

0-81-05  CP  Renewal  2  . 
D-81-10  Renewal  2 . 

D-81-11  CP  Renewal  .... 

D-81-30  Renewal  2 _ 

D-81-71  CP  Renewal  2  . 

D-82-05  Renewal  2 . 

D-82-07  CP  Renewal  .... 

D-83-26  CP  Renewal  .... 

D-84-02  Renewal  . 

D-84-86  Renewal . 

D-84-52  CP  Renewal  .„. 

D-84-63  CP  Renewal  .... 

D-85-05  Renewal  . 

D-85-07  CP  Renewal  .... 

D-85-09  CP . 

D-85-10  Renewal  . 

0-85-14  Renewal . . 

D-85-18  CP  Renewal  .... 

D-85-32  Renewal . 

D-85-57  CP  Renewal  .... 
D-85-80  Renewal  . 

D-86-15  Renewal  . . 

D-86-31  P.A.  Renewal  .. 

D-86-54  CP  Renewal  .... 

D-86-79  Renewal  . 

D-86-83  Renewal . 

0-87-02  P.A.  Renewal  .. 
0-87-32  Renewal  . 

0-87-33  CP  Renewal  .... 

D-87-40  CP . 

0-87-57  CP  _ 

0-87-58  CP  Renewal  .... 

0-87-60  CP  Renewal  .... 


City  of  New  Castle . 

Jackson  Twp  Municipal 
Utilities  Auth. 

Borough  of  Westville  . 

SPS  Tecfmologies . 

Totten  Farms . 

PADER-Bureau  of  State 
Parks. 

Pennsylvania  Fish  & 
Boat  Commission. 

Village  of  Mcmticello . 

George  A.  Coombs  & 
Sons. 

New  Jersey  American 
Water  CompEmy. 
Schuylldll  Haven  Bleach 
&  Dye  Works. 

Jim  Thorps  Municipal 
Authority. 

Cressona  Aluminum 
Company. 

Deptford  Twp  Municipal 
Utilities  Auth. 
Lawrenceville  Water 
Company. 

Alpo  Petfoods.  Inc . 

Occidental  Chemical 
Corporation. 
MerchantviUe-Pennsau- 
ken  Water  Comm. 
Borough  of  East 
Stroudsburg. 

Sybron  Chemicals,  Inc.  . 
Honey  Brook  Borough 
Authority. 

Mount  Laurel  Municipal 
Utilities  Autii. 

Riverton  Country  Club  ... 
Hoffman-LaRoche,  Inc. .. 
Borough  of  Brooklawn 
Water  Dept.. 

E.l.  DuPont  DeNemours 
&  Company. 

Upper  Sauicon  Township 
Eaistem  Foundry  Com¬ 
pany. 

Coastal  Eagle  Point  Oil 
Company. 

Penn  Engineering  &  Mfg 
Corporation. 

Douglassville  Water 
C^pany. 

AT&T  Microeloctronics  .. 
Mid-Atlantic  Canners  As¬ 
sociation. 

Highway  Materials,  Inc.  . 
Baldwin  Hardware  Cor¬ 
poration. 

Country  Place  Water 
Company. 

City  of  Vineland  . 

Department  of  the  Army 
Muhlenberg  Township 
Authority. 

Borough  of  Catasauqua 


City  of  New  Castie . . 

Jackson  Twp . . 

Westville  Boro . 

Abington  Twp . 

North  Hanover  Twp . 

Union  Twp  . 

Mt.  Pleasant  Twp . 

Village  of  MonticeUo . 

Upper  Pittsgrove  Twp  .... 

City  of  Camden . 

Schuylkill  Haven  Boro  ... 

Jim  Thorpe  Boro . 

Cressona  Boro . | 

Deptford  Twp . 

Lawrence  Twp . 

South  Whitehall  Twp  . 

Burlington  Twp . 

Pennsauken  Twp  . 

East  Stroudsburg  Boro  .. 

Pemberton  Twp . 

Honey  Brook  Twp . 

Mt.  Laurel  Twp . 

Riverton  Boro . 

White  Twp . 

Brooklawn  Boro  . 

Greenwich  Twp . 

Upper  Saucon  Twp . 

Boyertown  Boro _ _ 

West  Deptford  Twp . 

Plumstead  Twp . 

Amity  Twp . 

Muhlenberg  Twp . 

Hamburg  ^ro . 

East  Whiteland  Twp  . 

City  of  Reading . 

CoolbaughTwp  . 

City  of  Vineland . 

CoolbaughTwp  . „... 

Muhlenberg  Twp . 

Catasauqua  Boro . 


County 

Stats 

Current  ex¬ 
piration 

Proposed  ex¬ 
piration 

New  Castle  . . 

DE 

01/20/98 

01/20/2003 

Ocean  . . . 

NJ 

01/16/96 

01/16«001 

Gloucester  . . 

NJ 

08/08/95 

08/08/2000 

Montgomery . 

PA 

01/12/95 

01/12/2000 

Burlirrgton . . . 

NJ 

05/23/95 

05/23/2000 

Berks . 

PA 

06/27/95 

06/27/2000 

Wayne . 

PA 

01/25/94 

01/25/1999 

Sullivan  . 

NY 

02/20/96 

02/20/2001 

Salem . 

NJ 

Oa'14/96 

08/14/2001 

Camden . 

NJ 

10/24/95 

10/24/2000 

Schuylkill . 

PA 

01/20/98 

01/20/2003 

Carbon . 

PA 

08/12/97 

06/12/2002 

Schuylkill . . . 

PA 

04/22/97 

04/22/2002 

Gloucester . 

NJ 

12/12/95 

12/12/2000 

Mercer . . 

NJ 

01/12/95 

01/12/2000 

Lehigh  . . 

PA 

04/26/94 

04/26/1999 

Burii^ton . 

NJ 

01/25/94 

01/25/1999 

Camden . «... 

NJ 

10/25/94 

10/25/1999 

Monroe . 

PA 

03/28/95 

03/28/2000 

Burlington . 

NJ 

04/22/97 

04/22/2002 

Chester . 

PA 

05/23/95 

05/23/2000 

Burlington . 

NJ 

06/24/97 

06/24/2002 

Burlington . 

NJ 

04/26/94 

04/26/1999 

Warren . 

NJ 

08/14/96 

08/14/2001 

Camden  . . 

NJ 

12/06/94 

12/06/1999 

Gloucester . 

NJ 

12/06/94 

12/06/1999 

Lehigh . 

PA 

05/22/96 

05/22/2001 

Berks . 

PA 

01/16/96 

01/16/2001 

(^oucester  . 

NJ 

08/12/97 

08/12/2002 

Bucks  . 

PA 

02/03/97 

02/03/2002 

Berks . 

PA 

03/25/97 

03/25/2002 

Berks . . 

PA 

04/22/97 

04/22/2002 

Berks  . . . . 

PA 

06/24/97 

06/24/2002 

Chester . 

PA 

02/03/97 

02/03/2002 

Berks . 

PA 

12/09/97 

12/09/2002 

Monroe . 

PA 

08/12/97 

08/12/2002 

Cumberland . 

NJ 

10/23/96 

10/23/2001 

Monroe . . 

PA 

01/25/94 

01/2S/1999 

Berks . 

PA 

11/04/97 

11/04/2002 

Lehigh/North- 

PA 

01/20/98 

11/04/2002 

ampton. 

1 
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Applications  for  Approval  for  Extension  of  the  Expiration  Dates  of  the  Following  Ground  Water  Dockets 

AND  Protected  Areas  Permits— Continued 


Docket  No. 


Docket  name  * 

Municipality 

County 

State 

Cunent  ex¬ 
piration 

D-67-66  Revision  2 
D-87-91  Renewal  ... 

[>-67-92  CP . 

D-87-93  P.A . 


D-68-01  P.A. 
D-68-28  . 


D-88-31  . . 

D-88-38  CP  . 

D-68-68  P.A . 


D-88-74  . 

D-88-81  CP 


D-88-82 

0-69-07 


D-69-08  P.A. 
D-89-15  CP  . 
D-89-17  CP  . 

D-89-33CP  . 

D-89-65CP  . 


D-69^  . 

D-89-50  CP 


D-89-59 


D-89-66  . 

D-89-75  P.A. 


D-69-60  . 

D-89-64  P.A. 
D-89-85  CP  . 


D-89-86  CP  . 
D-89-99  P.A, 
D-90-02  CP  . 

D-90-03CP  . 

D-90-06CP  . 


D-99-109  (G) 
D-90-11  CP  .. 


D-90-18  . 

D-90-19  CP 


D-90-23  . 

D-90-38  . 

D-90-40  . 

D-90-44CP 

D-90-50  CP 

D-90-70  . 

D-90-7i  . 

D-90-76  . 


Panther  Creek  Partners . 

Star  Enterprise . 

Borough  oif  Clementon  .. 

James  D.  Scully  Com¬ 
pany. 

Peter  McClennen . 

Moon  Nurseries  Cor>- 
tracting. 

Valley  Township  Author¬ 
ity. 

Garden  State  Water 
Company. 

Paletown  Development 
Corp. 

ICI  Americans,  Inc . 

New  Jersey  American 
Water  Co. 

Moorestown  Foursome 
Partnership. 

J.T.  Baker,  Inc . 


Rohm  &  Haas  Company 

Borough  of  Dublin . 

Southeastern  Chester 
County  Auth. 

Tamiment  Water  Com¬ 
pany. 

Tennanah  Lake  Commu¬ 
nity  Water  Co. 

Allen  Family  Foods,  Inc. 

Manwalamink  Water 
Company. 

Textile  Chemical  Com¬ 
pany,  Inc.. 

Draper-King  Cole,  Inc.  ... 

Gordon  Eadie  Associ¬ 
ates,  Inc.. 

Peronic  Enterprises  ....... 

S.A  Kele  Associates . 

Cranberry  Hill/Stroud 
Water  Co.. 

Burlington  Township . 

Melody  Lakes  Properties 

A.C.  Wagner  Youth  Corr 
Facility. 

Richland  Twp  Board  of 
Supervisors. 

North  Wales  Water  Au¬ 
thority. 


Alco  Industries . 

New  Jersey  Dept  of  Cor¬ 
rections. 

Baer  Aggregates,  Inc. 

Warrington  Twp  Mur 
pal  Authority. 

Binney  &  Smith,  Inc.  . 

Wilmington  Country  Club 

Mobil  Oil  Corporation . 

Horsham  Water  Author¬ 
ity. 

Philadelphia  Suburban 
Water  Co. 

Hatfield  Quality  Meats 
Inc.. 

Public  Service  Electric  i 
Gas  Co. 

Moyer  Packing  Com¬ 
pany. 


Nesquehoning  Boro . 

Carbon . 

New  Castle  . 

PA 

DE 

Clementon  Boro . 

Camden . 

NJ  1 

Douglas  Twp . 

Montgomery . 

PA  ; 

East  Rockhill  Twp . 

Bucks  . 

PA 

Lower  MakefiekJ  Twp  .... 

Bucks  . 

PA  { 

VallAy  Twp  . 

Chester  . 

PA 

OlnuTAfitAr  Twp  . 

Camden . I 

NJ  : 

Richland  Twp . 

Bucks . ! 

! 

PA  1 

City  of  New  Castle . 

1 

Newcastle . 

DE  1 

Gibbsboro,  Cherry  Hill 

Camden  . 

NJ 

Twp.  Laurel  Springs 

1 

Boro. 

j 

Moorestown  Twp . 

Burlington . 

NJ 

Town  of  Phiilipsburg, 

Wan’en . 

NJ 

Lopatcong  Twp. 

Lower  Gwynedd  Twp . 

Montgomery . 

PA  ! 

Diihlin  Roro . 

Bucks  . 

PA  1 

New  Garden  Twp  . 

Chester . 

PA  1 

Lehman  Twp . 

Pike . 

1 

PA 

Town  of  Fremont . 

Sullivan . 

NY 

Sussex  . 

DE  - 

RmithfiAld  Twp  . 

Monroe . 

PA 

Ontelaunee  Twp . 

Berks . 

PA  ! 

Town  of  Milton . 

Sussex  . 

i 

DE  ! 

East  Vincent  Twp  . 

Chester . 

PA  j 

Upper  FrAAhnld  Twp . 

Monmouth . 

NJ  1 

Richland  Twp . 

Bucks  . 

NJ  ! 

Stroud  Twp . 

Monroe . 

PA  i 

Bijriingtnn  Twp . 

Burlington . 

1 

NJ  ! 

Rinhlerwl  Twvp . 

Bucks  . 

PA 

ChAstArfiAld  Twp . 

Riirliogtoo . 

NJ  ! 

RichlarKl  Twp . 

Bucks  . 

PA  i 

Upper  Gwynedd  Twp, 

Montgomery . 

Ipa'  ! 

Lower  Gwynedd  Twp, 

Upper  Dublin  Twp. 

Upper  Providence  Twp  .. 

Montgomery . 

PA 

Maurice  River  Twp  . 

Cumberland . 

NJ 

Pohatcong  Twp . 

Warren . 

j  NJ 

Warrington  Twp . 

Bricks . 

1  PA 

Forks  Twp  . 

Northampton  . 

! 

PA 

Town  of  Middletown  . 

Newcastle . 

DE 

Greenwich  Twp . 

Gloucester  . 

NJ 

Horsham  Twrp . 

Montgomery . 

PA 

Upper  Uwchlan  Twp . 

Chester . 

PA 

Hatfield  Twp . 

Montgomery . 

PA 

Lower  Ailoways  Creek 

Salem . 

NJ 

Twp. 

Franconia  Twp . 

Montgomery . 

PA 

Proposed  ex¬ 
piration 


06/27/95 

02/17/98 

02/24/94 

(»l22m 

09/13/93 

04/26/94 

10/26/93 

05/22/96 

10/19/94 

01/25/94 

10/24/95 

08/02/94 

Q9I27I94 

05/03/94 

08/02/94 

01/12/95 

10/25/94 

09/27/94 

09/27/94 

03/28/95 

10/25/94 

12/06/94 

01/19/95 

01/12/97 

04/23/95 

01/12/95 

06/24/97 

05/15/96 

04/25/96 

06/27/95 

06/27/95 

04/24/96 

12/12/95 

10/24/95 

12/12/95 

06/27/95 

06/27/95 

04/22/97 

12/12/95 

10/24/95 

02/20/96 

09/26/95 

02/20/96 


06/27/2000 

02/17/2003 

02/24/1998 

09/22/1998 

09/13/1998 

04/26/1999 

10/26/1998 

05/22/2001 

10/19/1999 

01/25/1999 

10^5/2000 

08/02/1999 

09/27/1999 

05/03/1999 

08/02/1999 

01/12/2000 

10/25/1999 

09/27/1999 

09/27/1999 

03/28/2000 

10/25/1999 

12/06/1999 

01/19/2000 

01/12/2000 

04/23/2000 

01/12/2000 

06/24/2002 

05/15/2001 

04/25/2000 

06/27/2000 

06/27/2000 

04/24/2001 

12/12/2000 

10/24/2000 

12/12/2000 

06/27/2000 

06/27/2000 

04/22/2002 

12/12/2000 

10/24/2000 

02/20/2001 

09/26/2000 

02/20/2001 
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Applications  for  Approval  for  Extension  of  the  Expiration  Dates  of  the  Following  Ground  Water  Dockets 

AND  Protected  Areas  Permits— Continued 


Docket  No. 


Docket  name 


D-90-77  CP  .  Resorts  USA,  Inc . 

D-90-85  CP .  Milford  Township  Water 

Authority. 


D-90-95 


Elverson  Water  Com- 


D-90-96  . 

D-91-01  CP 
D-91-02  CP 
D-91-04  CP 


pcmy,  Inc.. 

Standard  Chlorine  of 
Delaware,  Inc.. 

Stroudsburg  Municipal 
Authority. 

Garden  State  Water 
Company. 

North  Penn  Water  Au¬ 
thority. 


D-91-06  . 

D-91-18  CP 


Green  Hills  Management 
Company. 

Resorts  USA,  Inc . 


D-91-21  CP  . 

D-91-23  . 

D-91-24  CP  . 

D-91-25  CP  , 

D-91-31  . 

D-91-32  (G) 
D-91-36CP 
D-91^  CP 

D-91-48  CP 

D-91-53  . 

D-91-55  . 

D-91-58  CP 

D-91-59  P.A 
D-91-61  P.A 

D-91-«3  . 

D-91-86  CP 


Borough  of  Clayton . 

Resorts  USA,  Inc . 

South  Jersey  Water 
Supply  Company. 
Washin^on  Twp  Munici¬ 
pal  Utilities  Auth. 
Crmnaught  Laiboratories, 
Inc. 

B.P.  Oil  Company . 

County  of  Bucks . 

Doyiestown  Twp  Munici¬ 
pal  Auth. 

Town  of  Felton . 

Joseph  Jackewicz,  Sr .... 

McGinley  Mills,  Inc  . 

Maidencreek  Twp  Water 
Auth. 

C&M  Developers,  Inc  .... 
Thomas  &  Betts  Cor¬ 
poration. 

Wagner  Lighting  Division 
Philadelphia  Suburban 
Water  Co. 


D-92-87  CP 

D-92-02  CP 

D-92-05  CP 

D-92-14  . 

D-92-20  CP 

D-92-28  CP 

D-92-31  PA 

D-92-33  . 


Buckingham  Water 
Company. 

Township  of  Bucking¬ 
ham. 

Borough  of  Orwigsburg  . 

Wheaton  Industries . 

Hilltown  Twp  Water  & 
Sewer  Auth. 

Whitehall  Township  Au¬ 
thority. 

Peddler’s  Village  Part¬ 
nership. 

American  Argo  Corpora¬ 
tion. 


Municipcdity 


Middle  Smithfield  Twp  ... 
Milford  Twp . 

Elverson  Boro . 

Delaware  City . . 

Stroud  Twp . 

Hamilton  Twp . 

FrarKonia  Twp, 

Skippack  Twp,  Lower 
SaHord  Twp, 

Souderton  Boro,  Mont¬ 
gomery,  Towamencin 
Twp,  Worcester  Twp, 
Lansdale  Boro,  Upper 
Gwynedd  Twp,  Mont¬ 
gomery  Twp,  East 
Rockhill  Twp,  New 
Britain  Twp,  New  Brit¬ 
ain  Boro,  Hatfield 
Twp,  Hatfield  Boro, 
Hiiitown  Twp. 

Cumru  Twp . 

Middle  Smithfield  Twp, 
Lehman  Twp. 

Clayton  Boro . 

Middle  Smithfield  Twp  ... 
Harrison  Twp . 

Washington  Twp . 

Pocono  Twp . 

Paulsboro  Boro . 

Doyiestown  Twp . 

Doyiestown  Twp  . 

Town  of  Felton . 

Town  of  Magnolia  . . 

Town  of  Phillipsburg . 

Maidencreek  Twp . 

Plumstead  Twp . 

East  Rockhill  Twp . 

Weatherly  Boro . 

Birmingham  Twp,  East 
Bradford,  Twp,  East 
Goshen  Twp,  West 
Goshen  Twp, 

Westtown  Twp,  West, 
Whiteland  Twp. 
Buckingham  Twp . 

Buckingham  Twp . 

Orwigsburg  Boro . 

Millville  City . 

Hilltown  Twp  . 

Whitehall  Twp . 

Buckingham  Twp . 

Schuylkill  Haven  Boro  ... 


County 

State 

Current  ex¬ 
piration 

Monroe . 

PA 

06/24/97 

Bucks  . 

PA 

05/22/96 

Chester  . 

PA 

03/27/96 

Newcastle  . 

DE 

03/27/96 

Monroe . 

PA 

02/20/96 

Mercer . 

NJ 

10/23/96 

Bucks/ . 

PA 

02/26/97 

Berks . 

PA 

06/19/96 

Monroe/Pike . 

PA 

08/14/96 

Gloucester . 

NJ 

02/26/97 

Monroe . 

PA 

08/14/96 

Gloucester . 

NJ 

10/23/96 

Gloucester  . 

NJ 

02/26/97 

Monroe . . . 

PA 

09/25/96 

Gloucester  . 

OH 

08/14/96 

Bucks  . 

PA 

01/22/97 

Bucks  . 

PA 

11/04/97 

Kent  . 

DE 

12/11/96 

Kent  . 

DE 

02/26/97 

Warren . 

NJ 

02/26/97 

Berks . 

PA 

01/22/97 

Bucks  . 

PA 

02/19/97 

Bucks  . 

NJ 

10/02/96 

Carbon . 

PA 

05/20/97 

Chester . 

PA 

08/12/97 

Bucks  . 

PA 

06/24/97 

Bucks  . 

PA 

08/12/97 

Schuykill . 

PA 

11/04/97 

Cumberland  . 

NJ 

06/24/97 

Bucks  . 

PA 

11/04/97 

Lehigh . 

PA 

05/20/97 

Bucks  . 

PA 

10/22/97 

Schuylkill . 

PA 

11/04/97 

Propos^  ex- 
oration 

06/24/2002 

05/22/2001 

03/27/2001 

03/27/2001 

02/20/2001 

10/23/2001 

02/26/2002 


06/19/2001 

08/14/2001 

02/26/2002 

08/14/2001 

10/23/2001 

02/26/2002 

09/25/2001 

08/14/2001 

01/22/2002 

11/04/2002 

12/11/2001 

02/26/2002 

02/26/2002 

01/22/2002 

02/19/2002 

10/02/2001 

05/20/2002 

08/12/2002 


06/24/2002 

08/12/2002 

11/04/2002 

06/24/2002 

11/04/2002 

05/20/2002 

10/22/2002 

11/04/2002 
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Af»PL»CATK>e  FOR  APPROVAL  FOR  EXTENSION  OF  THE  EXPIRATION  DATES  OF  THE  FOLLOWING  GROUND  WATER  DOCKETS 

AND  Protected  Areas  Permits— Conttnued 


Docket  No. 

Docket  name 

MunictpaHty 

County 

State 

Current  ex- 
pirection 

Proposed  ex- 
^ration 

rp 

Womelsdotf'Robersonia 
Joint  Auth. 

Pedricktown  Cogenera- 
tkxiLP. 

Longwood  Gardens,  Inc 
General  Foods  USA 

HAkiolharg  Tvrp  _ 

Berks  . . 

PA 

09/23/97 

09/23/2002 

. 

Otdsmartt  Twp . . 

Salem  _ _ 

NJ 

02/17/98 

02/17/2003 

0-92-52  _ 

East  Marlborough  Twp  .. 
City  0#  Dower . - 

Chester  ... _ _ 

PA 

11/04/97 

11/04/2002 

O-QP-A.*!  . 

Kent  _ _ 

DE 

12/08/97 

12A)9/2002 

Documents  relating  to  these  items 
may  be  examined  at  &e  Commission’s 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  &e  hearing. 

Dated;  November  19, 1993. 

Susan  M.  Weisman, 

Secretary. 

(FR  Doc.  93-29051  Filed  11-24-93;  8.45  am] 

BILLMG  CODE  636(Mh-e 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resoturces  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  27, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  l^ecutive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue 
SW.,  room  4682,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  401-3200.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  my  call  the  Federal 
Infmmation  Relay  Sovice  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 


p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  and  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
informaticm  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recording  bur^n; 
and  (7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  request  are  available  from 
Ca^  Green  at  the  address  specified 
above. 

Dated:  November  19, 1993. 

Cary  Green, 

Director,  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement 
Title:  State  Annual  Performance  Report 
for  Dwight  D.  Eisenhower 
Mathematics  and  Science  Act 
Frequency:  Annually 
Affected  Public:  State  or  local 
governments;  Federal  agencies  or 
employees 
Reporting  Burden: 

Responses;  104 
Burden  Hours;  4,160 
Recordkeeping  Burden: 

Recordkeepers;  0 


Burden  Hours;  0 

Abstract:  State  Agencies  for  Higher 
Education  and  State  educational 
agencies  that  have  participated  in 
programs  under  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Act  are  required  to  submit  this  report. 
The  Department  uses  the  information 
to  assess  the  accomplishments  of 
project  goals  and  objectives,  and  to 
aid  in  effective  program  management. 

[FR  Doc.  93-28931  Filed  11-24-93;  8:45  am) 

BILLB4G  CODE  4000-01-M 


[CFDA  No;  84.128B] 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Services  to  Individuals  With  the  Most 
Severe  Disabilities  and  Technical 
Assistance  Projects — Statewide 
Supported  Employment  Demonstration 
Projects;  Correction 

ACTION:  Correction  notice. 


SUMMARY:  On  November  9, 1993,  a 
notice  extending  the  closing  date  for 
transmittal  of  applications  for  new 
awards  for  fiscal  year  (FY)  1994  and 
clarifying  eligible  entities  for  this 
program  was  published  in  the  Federal 
Register  (58  FR  59453). 

In  the  first  paragraph,  the  extension  of 
the  transmitt^  deadline  date  should 
read  "is  extended  from  December  1, 
1993,  to  December  22, 1993.” 

Program  Authorit)  :  29  U.S.C.  777a(c), 

Dated;  November  18, 1993. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc  93-28929  Filed  11-24-93;  8:45  am] 
BSUNC  CODE  4000-ei-e 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF83-161-002] 

Calciner  Industries,  Inc.  and  Superior 
Graphite  Co.;  Notice  of  Amendment  to 
Filing 

November  19, 1993. 

On  November  15, 1993,  Calciner 
Industries,  Inc.  and  Superior  Graphite 
Company  filed  an  answer  to  Louisiana 
Power  and  Light  Company’s  Motion  for 
a  hearing.  Part  of  this  filing  has  been 
considered  a  supplement  to  its  filing  in 
this  docket. 

The  supplement  pertains  to  the 
ovmership  structure  and  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaUfying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
December  3, 1993,  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-28939  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  QF93-1 27-001] 

Pioneer  Energy  Partners,  Limited 
Partnership;  Application  for 
Commission  Recertification  of 
Qualifying  Status  of  a  Cogeneration 
Facility 

November  19, 1993. 

On  November  15, 1993,  Pioneer 
Energy  Partners,  Limited  Partnership 
(Pioneer  Energy)  of  Newberg  Mill,  Foot 
of  Wynoski  Street,  Newberg,  Oregon 
97132,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207(b)  of  the 
Commission’s  Regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  at  the  Smurfit  Newspdnt 
Corporation  (Smurfit).  Newberg  Mill,  in 
Newberg,  Oregon.  On  July  1, 1993,  in 
Docket  No.  QF93-127-600,  the 
applicant  filed  a  notice  of  self- 
certification.  The  instant  request  for 
recertification  reflects  supplementary 
firing  of  the  boiler  for  the  steam  tiirbine 
generator,  a  slight  increase  in  the 
maximum  net  electric  power  production 
capacity  fi'om  229  MW  to  238  MW,  a 
possible  change  in  the  initial  date  of 
commercial  operation,  now  slated  for 
1996,  and  the  negotiation  of  a  separate 
equity  option  agreement  between 
Pioneer  Energy  and  Smurfit.  in  which 
Smurfit  or  an  affiliate  of  Smurfit,  has  the 
option  to  purchase  up  to  50%  limited 
partnership  equity  interest  in  Pioneer 
Energy,  within  a  three  month  period 
after  the  date  of  the  execution  of  an 
energy  agreement  between  Pioneer 
Energy  and  Smurfit. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Waishington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 

Protests  will  be  considered  by  the 
Conimission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

'Secretary. 

[FR  Doc.  93-28940  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  6717-41-M 


[Project  Nos.  2142-017,  et  al.] 

Hydroelectric  Applications  [Central 
Maine  Power  Co.,  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application;  Project 
Recreation  Plan. 

b.  Project  No:  2142-017. 

c.  Date  Filed:  September  30, 1993. 


d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Indian  Pond 
Project. 

f.  Location:  Somerset  Coimty,  Marne. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William 
Campbell,  Central  Maine  Power 
Company,  Edison  Drive,  Augusta,  ME 
04336;  (207)  626-9600. 

i.  FERC  Contact:  Dan  Hayes,  (202) 
219-2660. 

j.  Comment  Date:  December  29, 1993. 

k.  Description  of  Project:  Central 
Maine  Power  Company,  licensee  for  the 
Indian  Pond  Project,  has  filed  an 
application  for  a  recreation  plan  for  the 
project.  The  plan  sets  forth  licensee’s 
intentions  toward  recreation 
development  and  pubhc  access  to  the 
project  for  the  remainder  of  the  current 
license  period  (December  31,  2001). 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

2a.  Type  of  Application:  New  License. 

b.  Project  No.:  2318-002. 

c.  Date  Filed:  December  16, 1991. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  E.J.  West  Project. 

f.  Location:  On  the  Sacandaga  River  in 
Saratoga  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Jerry  L. 
Sabattis,  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West, 
S3rracuse,  New  York  13202,  (315)  428- 
6215. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  January  14, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  El. 

l.  Description  of  Project:  The  proposed 
project  consists  of:  1.  The  E.J.  West 
Project  takes  water  from  the 
downstream  end  of  the  spillway 
channel  of  the  Conklingville  dam  which 
is  owned  and  operated  by  the  Hudson 
River-Black  River  Regulating  District 
(HRBRRD  or  District).  The  water  is 
discharged  fi’om  the  turbines  directly 
into  the  upper  end  of  the  Stewarts 
Bridge  Reservoir  (FERC  Project  No. 
2048). 

2.  Impoundment:  The  Great 
Sacandaga  Lake  supplies  water  to  the 
project  and  is  owned  and  operated  by 
HRBRRD.  The  impoundment  has  a 
normal  maximum  surface  area  of  25,940 
acres,  a  normal  maximum  surface 
elevation  of  768  ft.  (MSL),  a  gross 
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Stonge  at  nannal  nMtxjmum  surface 
elevation  of  792,000  acre  feet,  and 
681,000  acre  ft  of  usable  stor^. 

3.  Intake  Structure:  The  reinforced 
concrete  substructure  of  the  intake  is 
38.5  ft  wide  by  96  ft  long  and  contains 
trash  racks  and  six  penstock  openings. 
Four  of  the  penstocx  openings  are 
provided  with  10.5  ft  wide  by  19  ft. 
high  steel  gates  for  the  two  existing 
hydroelectric  generating  units.  The 
upstream  face  of  the  intake  structiue 
contains  steel  bulkhead  gates  and  a 
hoist  mechanism.  The  luick  and  steel 
superstructure  of  the  ini^e  is  29.8  ft. 
wide  by  91  ft  long  and  contains  the 
trash  r^e  and  headgate  hoist 
mechanism.  The  two  remaining 
penstock  openings,  available  for  a 
possible  future  generating  unit  are 
sealed  by  bulkheads. 

4.  Water  Conduits:  There  are  two 
concrete  penstocks  per  imit,  each 
approximately  31  ft.  long  varying  in  size 
from  a  rectangle  9  ft.  wide  by  18  ft.  high 
to  a  semicircle  15.62  ft.  in  diameter. 

Also,  there  are  two  penstocks  for 
potential  future  unit 

5.  Powerhouse:  The  brick  and  steel 
powerhouse,  which  is  supported  by  a 
concrete  substructure,  is  46  ft.  wide  by 
88  ft.  long  and  approximately  50  ft. 
high. 

6.  Turbines  and  Generators:  There  are 
two  vertical  Francis  turbines,  with  rated 
heads  of  71  ft.,  rated  capacities  of  17,150 
hp  and  speeds  of  112.5  rpm.  Rated 
output  for  the  two  generators  is  10,000 
kVA  each. 

7.  There  are  no  project  transmission 
lines  in  the  applicant’s  project 
boundary. 

8.  Mechanical  equipment  is 
controlled  by  a  cabinet  actuator  type 
go\’emor.  TTiere  is  a  common  motor 
driven  oil  pump  and  sump  tank  for  both 
units  Each  generator  has  its  own  shaft 
mounted  exciter,  rated  at  250/270  volts, 
364  amps  and  91  Kw.  Each  unit  is 
conductored  to  a  step-up  transformer  in 
the  outdoor  switchyard,  which  then  ties 
into  a  Niagara  Mohatvk  non-project 
115kV  bus. 

9.  and  appurtenant  facilities.  The 
existing  project  would  also  be  subject  to 
Federal  takeover  under  Sections  14  and 
15  of  the  Federal  Power  Act.  Based  on 
the  expiration  of  December  31, 1993,  the 
Applicant’s  estimated  net  investment  in 
the  project  would  amount  to  $3,925,242. 

m.  Purpose  of  Project:  Project  power 
w'ould  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  Location  of  Application: 
A  copy  of  the  appUcation.  as  amended 
and  supplement^,  is  avail^le  for 


inspectkm  and  reproduction  at  the 
Commission’s  P\d>lic  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  D.C.,  20426,  or  by 
calli^  (202)  208-1371.  A  copy  is  also 
availabla  fear  inspection  and 
reproduction  at  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West, 
Syracuse,  New  York  13202  or  by  calling 
(315)  428-6215. 

3a.  Type  of  Application:  Minor 
License. 

b.  Project  No.  :  11058-001. 

c.  Date  pled:  November  2, 1992. 

d.  Applicant:  A.L.L  Natural 
Resources,  !nc. 

e.  Name  of  Project:  Fitchburg  Paper 
Mill  Dam  44. 

f.  Location:  on  the  North  Nashua 
River,  in  Worcester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791{a>-«25(r). 

h.  Applicant  Contact:  James  Lane. 
A.L.L.  Natural  Resources,  Inc.,  29 
Westminster  St,  Fitchburg,  MA  01420, 
(508)  342-4029. 

i.  FERC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  para^ph  DlO. 

k.  Status  of  Environments  Analysis: 
This  applicaticm  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DIO. 

l.  Description  ofProjmt:  The  proposed 
project  ooimsts  of;  (1)  An  existing 
granite  block  and  coiKrete  dam  200  feet 
long;  (2)  an  existing  reservoir  with  a 
surface  area  of  1  acre  and  a  total  storage 
volume  of  3  acre-feet  at  the  proposed 
normal  maximum  stufece  elevation  of 
525.6  feet  NGVD;  (3)  a  proposed 
powerhouse  containing:  (a)  Two 
proposed  8-foot-diameter  by  6-foot-wide 
overshot  waterwheels,  constructed  of 
ship-grade  steel,  each  with  a  maximum 
hydraulic  capacity  of  37.5  cfs  (providing 
a  combined  maximum  hydraulic 
capacity  of  75  cfs)  and  ratec^  at  25  kW, 
and  (b)  two  proposed  25-kVV  generators 
(providing  a  total  plant  rating  of  50  kW); 
and  (4)  existing  and  proposed 
appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  or  sold. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commissiem’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 


available  for  inspection  and 
reproduction  at  Mr.  James  Lane,  Bl,  29 
Westminster  St.,  Fitchburg,  MA  (508) 
342-4029. 

4a.  Type  of  Application:  New  License 
for  Major  Projert. 

b.  Project  No.:  2069-003. 

c.  Date  filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
Company. 

e.  Name  of  Project:  Childs-bving 
Hydroelectric  Project. 

L  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TllN,  R6E;  TllN, 
R7E:  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker, 
Environmmital  Licensing,  Aiiz<Hia 
Public  Service  Company,  P.O.  Box 
53999,  Station  9364,  Phoenix,  Arizona 
85072-3999. 

L  FERC  Contact  Mr.  Kficbael 
Stizelecki,  (202)  219-2827. 

j.  Comment  Date:  Sixty  days  from  the 
issuance  data  of  this  notice.  0anuary  10, 
1994). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

L  Description  (^Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  devel^ment 
consists  of:  (1)  A  25-footii^  ctmerete 
divermon  structure  cm  Fossil  Greek;  (2) 
a  16,578-foot-long  flume;  (3)  a  3,278- 
foot-lcmg  pmnstou;  (4)  a  powerhemse 
containing  one  generating  unit  with  a 
total  Installed  capacity  of  1,600  kW;  (5) 
a  taihace  returning  water  to  the  flume 
of  the  Childs  development;  (6)  a  6.31- 
mile-long  transmission  line  leading  to 
the  powerhouse  of  the  Childs 
development;  and  (7)  appurtenant 
facilities. 

The  Childs  development  consists  of; 
(1)  A  5-foot-high  diversion  structure  on 
Fossil  Creek  located  350  feet  upstream 
of  the  Irving  powerhouse;  (2)  a  23,190- 
foot-long  conduit  discharging  into  the 
licensee’s  Stehr  Lake;  (3)  the  23-acre 
lake  created  by  a  12-foot-high  dam  and 
8  20-foot-high  dam;  (4)  a  6,281-foot-long 
pressure  txmnel  connecting  the  lake 
with  a  penstock;  (5)  the  4,800-foot-long 
penstock;  (6)  a  powerhouse  containing 
three  generating  imits  with  a  total 
installed  capacity  of  5,400  kW;  (7)  a 
tailrace  discharging  water  into  the  Verde 
River;  (8)  two  200-foot-long 
transmission  lines  interuormecting  with 
the  Arizona  Public  Service  Company 
transmission  grid;  and  (9)  appurtenant 
facilities. 
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m.  Purpose  of  Project:  All  project 
energy  would  Ira  di^buted  to  ^e 
applicant’s  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

o.  Available  Locations  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commissicm’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Arizona  Public 
Service  Company  referenced  above. 

5a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.:  11365-000. 

c.  Date  filed:  December  2, 1992. 

d.  Applicant:  Swan  Falls  Corporation. 

e.  Name  of  Project:  Swan  Falls 
Hydroelectric  Project. 

f.  Location:  on  die  Saco  Riva-  in 
Oxford  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.a  791(a)-825(r). 

h.  Applicant  Contact:  Lawrence  J. 
Keddy,  5  Gambo  Road,  P.O.  Box  40. 
South  Windham,  Maine  04082-0040, 
(207) 892-4000. 

i.  FEBC  Contact:  Mary  C.  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  paragraph  DIO. 

k.  Status  of  Environmental  Analysis:' 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

l.  Description  of  Project:  The  proposed 
project  consists  of  the  following 
features:  (1)  An  existing  dam 
approximately  630  feet  long  and  10  feet 
hi^;  (2)  an  existing  impoundment  with 
a  surface  area  of  150  acres,  a  length  of 
4.1  miles,  and  a  storage  capacity  of  450 
acre-feet;  (3)  an  existing  powerhouse 
containing  one  operable  and  one 
inoperable  turbine  generator  unit  (both 
to  be  upgraded),  thus  increasing  the 
install^  capacity  of  the  project  from 
350  to  820  Idlowatts;  (4)  an  existing 
34.5-kilovolt  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  4  million 

kilow  atthours. 

m.  Purpose  of  the  Project:  All  project 
energy  generate  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspecticm  and  reproduction  at  the 
Commissicm’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 


941  North  Capitol  Street.  NE,  room 
3104,  Washington.  DC  20426,  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Lawrence  J.  Keddy, 

5  Gambo  Road,  P.O.  Box  40,  South 
Windham.  ME  04082-0040  (207)  892- 
4000. 

6a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11430-000. 

c.  Date  filed:  August  16, 1993. 

d.  Applicant:  Northern  Wasco  County 
People’s  Utility  District. 

e.  Name  of  Project:  Dalles  Dam  JBS. 

f.  Location:  On  the  Columbia  River,  at 
the  Dalles  Dam,  in  Klickitat  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Harold  E. 

Haake,  Northern  Wasco  County  People’s 
Utility  District,  P.O.  Box  621,  ’The 
Dalles,  OR  97058,  (503)  296-2226. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  January  20, 1994. 

k.  Description  of  Inject:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers’  existing 
Dalles  dam  tmd  consist  of:  (1)  A  10-foot- 
diameter,  30-foot-long  penstock  within 
the  dam  which  is  part  of  the  dam’s  fish* 
passage  facilities;  and  (2)  a  powerhouse 
containing  a  generating  unit  with  a 
capacity  of  4.0  MW  and  an  average 
annual  generation  of  30.0  GWh. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
he  conducted  under  the  preliminary 
permit  would  be  $130,000. 

l.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

7a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11443-000. 

c.  Date  Filed:  October  21, 1993. 

d.  Applicant:  Pike  Island  Hydro 
Associates. 

e.  Name  of  Project:  Pike  Island  Hydro 
Project. 

f.  Location:  On  the  Ohio  River,  in 
Belmont  County,  Ohio  and  Ohio 
County,  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  V.  James 
Dunlevy,  185  Genesee  Street,  suite  1518, 
Utica,  NY  13501,  (315)  793-0366. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  January  21, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 


Army  Corps  of  Engineers’  Pike  Island 
Lock  and  Dam  and  consists  of  the 
following  new  facilities:  (1)  A 
powerhouse  containing  three  13.3-MW 
generating  units  for  a  total  installed 
capacity  of  40  MW;  (2)  a  160-foot-wide, 
350-foot-Iong  tailrace;  (3)  an  8,600-foot- 
long,  138-Kv  transmission  line;  and  (5) 
appurtenant  facilities.  The  average 
annual  generation  would  be  181.34 
Gwh.  The  applicant  estimates  that  the 
cost  of  the  studies  imder  the  terms  of 
the  permit  would  be  $150,000.  All 
power  generated  would  be  sold  to  a 
local  utility  company.  The  project  lock 
and  dam  is  own^  by  the  U.S.  Army 
Corps  of  Engineers,  Pittsburgh  District. 
1000  Liberty,  Federal  Building,  room 
1834,  Pittsburgh.  PA  15222,  (412)  644- 
6872. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C,  and  D2. 

8a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  10854-002. 

c.  Date  Filed:  September  1, 1993. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Cataract  Hydro 
Project. 

f.  Location:  On  the  Middle  Branch 
Escanaba  River  in  Marquette  Covmty, 
near  Gwinn,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Clarence  R. 
Fisher,  Upper  Peninsula  Power 
Company,  P.O.  Box  130,  600  Lakeshore 
Drive,  Houghton,  MI  49931-0130,  (906) 
487-5000. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  January  21. 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  El. 

l.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  concrete  diversion  dam  about  265  feet 
long  and  8  feet  high  (maximum)  having 
(a)  a  spillway/welr  section  about  185.3 
feet  long  with  19  bays  (18  bays  about  10 
feet  wide  and  one  bay  5.3  feet  wide), 
three  bays  with  crest  elevation  at 
1,166.5  feet  (USGS),  and  sixteen  bays 
with  crest  elevation  at  1,170.4  feet;  (b) 
wooden  flashboards  7.4  feet  and  3.5  feet 
high  with  top  of  flashboards  elevation  at 
1,173.9  feet;  (2)  an  intake  structure 
19.83  feet  wide.  11.9  feet  high  and  42 
feet  long,  with  trashracks  and  stoplog 
t)rpe  gate;  (3)  a  vertical  rectangular 
tunnel  (excavated  in  rock]  about  8  feet 
by  16  feet  in  size  and  about  30  feet  long; 
(4)  a  horizontal  tunnel  (excavated  in 
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Director,  Division  of  Pro^ct  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-menticmed 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  ^sponsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
appUc^le,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filk^  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Wasl^gton, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particmar  ^plication. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
remesentatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  applicaticm  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (January  10, 
1994  for  Project  No.  2069-003).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (February  23, 1994 
for  Project  No.  2069-003). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  coital 
letters  the  title  "COMMENTS”.  “REPLY 


COMMENTS”, 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  fcnlh  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  die 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropoww  Licensing. 

Federal  Energy  Regulatcny  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.20ia  ^ 

DIO.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991, 56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (January  18, 
1994  for  Project  No.  11058-001  and 
January  10, 1994  for  Project  No.  11365- 
000).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice.  (March  1, 
1994  for  Project  No.  11058-001  and 
February  23, 1994  for  Project  No. 
11365-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  shovring  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  caq>ital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,"  “TERMS 
AND  CONDITIONS.”  or 
“PRESCRIPTIONS;"  (2)  set  forth  in  the 


heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  addr^,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

El.  Filing  and  S^vice  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommMidations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environment^  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must'  (1)  Bear  in  all  capital 
letters  the  title  “PROTEST”  or 
“MOTION  TO  INTERVENE;”  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  nvimber  of  the 
application  to  vdiich  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  re^ifronents 
of  18  CFR  385.2001  throv^  38S.200S. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  dooiments  must  be  filed 
by  providing  the  original  and  tile 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Str^. 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Ditirion  of  Project  Review, 
Office  of  H3rdropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  A  copy 
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of  any  protest  or  motion  to  intervene 
must  be  served  upon  each 
representative  of  the  appUcant. 

Dated;  November  19. 1993,  Washington, 
DC 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-28938  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  a717-01-M 


[Docket  No.  TM94-4-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

November  19, 1993. 

Take  notice  that  on  November  15, 

1993,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  included  in  appendix  A 
attached  to  the  filinc. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  tract  (1)  rate  and  fuel 
changes  attributable  to  the 
transportation  service  purchased  from 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  under  its  Rate  S^edule  FT 
the  costs  of  which  are  include  in  the 
rates  and  charges  payable  imder  TGPL’s 
Rate  Schedule  FT-44T,  (2)  rate  changes 
attributable  to  the  transportation  service 
purchased  from  CBG  Ti^smission 
Corporation  (CNG)  imder  its  Rate 
Schedule  X-74  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL’s  Rate  Schedule 
FT-NT  and  (3)  rate  changes  attributable 
to  storage  services  purchased  from  CNG 
under  its  Rate  Schedule  GSS  the  costs 
of  which  are  included  in  thq  rates  and 
charges  payable  imder  TGPL’s  Rate 
Schedule  LSS.  'The  tracking  filing  is 
being  made  pursuant  to  section  4  of 
TGPL’s  Rate  Schedule  FT-NT  and 
section  4  of  TGPL’s  Rate  Schedule  LSS. 

Included  in  Appendices  B  and  C 
attached  to  the  filing  is  an  explanation 
of  the  rate  and  fuel  changes  and  details 
regarding  the  computation  of  the  revised 
Rate  Schedules  FT-NT  and  LSS  rates, 
re^ectively. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
and  LSS  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  26, 1993. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to  ' 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-28941  Filed  11-24-93;  8:45  am] 
BiLUNG  CODE  <717-01-41 


Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act,  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6. 1015(a). 
and  following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period  beginning  in  November 
1993.  The  Committee  will  provide 
advice  to  the  Director,  Office  of  Energy 
Research,  on  the  Biological  and 
Environmental  Research  Program 
managed  by  the  Office  of  Health  and 
Environmental  Research. 

The  renewal  of  the  Health  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department  of  Energy  business  and  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
Tlie  Committee  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
from  Ms.  Rachel  Murphy  at  (202)  586- 
3279. 

Issued  in  Washington,  DC  on  November  22, 
1993. 

Marcia  L.  Morris, 

Deputy  Advisory  Conunittee  Management 
Officer. 

[FR  Doc.  93-29027  Filed  11-24-93;  8:45  am] 
MLUNQ  CODE  <45(H>1-M 


Office  of  Fossil  Energy 

[Docket  EA-97] 

Application  for  Export  Authorization  by 
Portland  General  Electric  Company 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION;  Notice  of  application. 

SUMMARY:  On  October  15, 1993,  the 
Portland  General  Electric  Company 
(PGE),  filed  an  application  with  the 
Department  of  Energy  (DOE)  for 
auffiorization  to  export  electric  energy 
to  Canada  pursuant  to  section  202(e)  of 
the  Federal  Power  Act.  The  exports 
proposed  by  this  application  would  be 
non-firm  energy  to  British  Columbia 
Hydro  and  Power  Authority  (BC  Hydro) 
from  uncontrollable  hydroelectric 
resources,  controllable  hydroelectric 
resources,  thermal  resources,  or  power 
purchased  by  PGE. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  27, 1993. 

ADDRESSES:  Conunents,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue  SW., 

WasWgton,  DC  20585. 

Docket  Number  EA-97  should  appear 
clearly  on  the  envelope  and  the 
document  contained  therein. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Lise  Howe  (Program 
Attorney)  202-586-2900. 

SUPPLEMENTARY  INFORMATION:  On 
October  15, 1993,  PGE  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
Specifically,  PGE  has  applied  for 
authorization  to  transmit  economy  and 
firm  surplus  energy  to  BC  Hydro.  The 
electrical  energy  proposed  for  export 
would  bo  delivered  to  BC  Hydro  over 
transmission  facilities  owned  and 
operated  by  the  Bonneville  Power 
Administration  (BP A)  for  which 
Presidential  permits  have  been  granted 
in  Dockets  PP-10,  PP-36,  and  PP-46, 
These  facilities  consist  of  two  500- 
kilovolt  (kV)  lines  between  BPA’s  Custer 
Substation  and  the  U.S.-Canadian 
border,  and  two  230-kV  lines  extending 
from  BPA’s  Boundary  Substation  to  the 
U.S.-Canadian  border. 

PGE,  BP  A.  and  BC  Hydro  are  all 
parties  to  the  Western  Systems  Power 
Pool  Agreement,  The  Western  Systems 
Power  Pool  (WSPP)  is  a  diverse  group 
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involving  more  than  40  privately-owned 
and  pubUcly-owned  utilities,  including 
federal  agencies,  like  BPA,  that  serve 
customers  in  more  than  twenty-two 
states  and  British  Columbia.  The 
WSPP’s  primary  function  is  to  provide 
an  electronic  bulletin  board  on  which 
members  may  provide  information  on 
services  or  products  currently  available 
for  purchase.  The  WSPP  Agreement 
provides  for  sales  of  coordination  power 
and  transmission  services  among 
members  so  long  as  the  price  is  below 
a  cost-based  ceiling. 

PGE  will  deliver  the  power  it  sells  to 
BC  Hydro  over  BPA’s  transmission 
system.  The  portion  of  BPA’s  system 
used  to  transmit  power  to  BC  Hydro  will 
be  the  Canadian  (Northern)  Intertie 
which  consists  of: 

1.  Two  500-kV  lines  between  Custer 
Substation  and  the  U.S.-Canadian 
border; 

2.  One  500-kV  line  between  the  Custer 
and  Monroe  Substations;  and, 

3.  Two  230-kV  lines  from  the  Boundary 
Substation  to  the  U.S.-Canadian 
border,  including  the  associated 
substation  faciUties. 

PGE  states  in  its  application  that  the 
power  sold  to  BC  Hydro  can  be 
transferred  onto  the  BPA  system  at  a 
number  of  interconnection  points.  PGE’s 
230-kV  system  interconnects  with  BPA’s 
500-kV  system  at  the  McLoughlin,  Pearl, 
Keeler,  and  Allston  Substations. 

Any  person  desiring  to  bo  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
address  provided  above  in  accordance 
with  Rules  211  and  214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  no  later 
than  December  27, 1993.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  Ms.  Melinda  Horgan,  Assistant 
General  Counsel,  Portland  General 
Electric  Company,  121  SW  Salmon 
Street,  Portland,  Oregon  97204. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 

Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner’s  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 


interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner’s  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
apphcation  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
transaction  will  not  impair  the 
sufficiency  of  electric  supply  within  the 
United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  an  export  authorization  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  NEPA  compliance 
process  is  a  cooperative,  non-adversarial 
process  involving  members  of  the 
public.  State  governments  and  the 
Federal  government.  The  process  afiords 
all  persons  interested  in  or  potentially 
affected  by  the  environmental 
consequences  of  a  proposed  action  an 
opportunity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  regard  to 
the  NEPA  process.  Should  a  public 
proceeding  be  necessary  in  order  to 
comply  with  NEPA,  notice  of  such 
activities  and  information  on  how  the 
public  can  participate  in  those  activities 
will  be  published  in  the  Federal 
Register,  local  newspapers,  and  public 
libraries  and/or  reading  rooms  in  the 
vicinity  of  the  electric  transmission 
facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the 
Department  of  Energy,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC,  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday. 

Issued  in  Washington,  DC  on  November  22, 
1993. 

Anthony  ).  Como, 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  Fossil  Energy. 

(FR  Doc.  93-29026  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  6450-01-P 


Western  Area  Power  Administration 

Coiiections  From  Centrai  Vaiiey 
Project  Power  Contractors  To  Carry 
Out  the  Restoration,  Improvement,  and 
Acquisition  of  Environmental  Habitat 
Provisions  of  the  Central  Valley  Project 
Improvement  Act  of  1992 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  proposed  procedures 
for  the  assessment  and  collection  of 
restoration  fund  pa5mients  from  the 
Central  Valley  Project  power 
contractors. 


SUMMARY:  The  Central  Valley  Project 
(CVP)  Improvement  Act  of  1992  (Act) 
(Pub.  L.  102-575, 106  Stat.  4726  et  s^.) 
establishes  in  the  Treasury  of  the  United 
States  the  “Central  Valley  Project 
Restoration  Fund’’  to  carry  out  the 
habitat  restoration,  improvement,  and 
acquisition  provisions  of  the  Act.  The 
Act  further  requires  the  Secretary  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
from  CVP  water  and  power  contractors 
(Restoration  Fimd  payments).  The 
Secretary  of  the  Interior,  through  the 
Bureau  of  Reclamation  (Reclamation),  is 
responsible  for  determining  the  CVP 
water  contractors’  share  and  the  CVP 
power  contractors’  share  of  the 
Restoration  Fund  payments.  Because 
Western  Area  Power  Administration 
(Western)  is  responsible  for  the 
marketing  of  CVP  power  and  maintains 
all  CVP  power  contracts.  Western  has 
agreed  to  assess  and  collect  the  total 
power  contractors’  shwe  of  the 
Restoration  Fimd  payments,  as 
determined  by  Reclamation,  from  each 
power  contractor.  By  implementing  this 
process,  Western  will  establish 
procedures  to  accomplish  the 
assessment  and  collection  of  Restoration 
Fimd  payments  from  the  CVP  power 
contractors  as  required  by  the  Act. 
DATES:  The  comment  period  will  begin 
with  the  publication  of  this  notice  in  the 
Federal  Register  and  will  end  the  later 
of  30  days  after  publication  or  December 
19, 1993.  All  written  comments  should 
be  received  by  Western  by  the  end  of  the 
comment  period  to  be  assured 
consideration.  A  public  information 
forum  will  be  held  at  10  a.m.  on 
December  16, 1993,  and  will  be 
followed  by  a  public  comment  forum  at 
1  p.m.  The  forums  will  be  held  at  the 
Red  Lion  Hotel,  2001  Point  West  Way. 
Sacramento  Room,  Sacramento,  CA 
95815. 

The  final  procedures  are  to  become 
effective  not  less  than  90  days  after  the 
publication  of  this  notice  in  the  Federal 
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Register  or  February  18, 1994, 
whichever  occurs  later. 

ADDRESSES:  All  written  comments 
should  be  mailed  to  James  C  Feider, 

Area  Manager,  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
1825  Bell  Street,  suite  105,  Sacramento, 
CA  95825-1097.  All  documentation 
made  or  retained  by  Western  for  the 
purpose  of  developing  these  procedures 
will  he  made  available  for  inspection 
and  copying  at  the  Sacramento  Area 
Office,  located  at  1825  Bell  Street,  suite 
105,  Sacramento,  California  95825- 
1097. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Ms.  Zola  M.  Jackson,  Assistant  Area 
Manager  for  Power  Marketing, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street, 
suite  105,  Sacramento,  CA  95825-1097, 
(916) 649-4421. 

SUPPLEMEKTARY  INFORMATION:  Section 
3407  of  the  Act  establishes  in  the 
Treastuy  of  the  United  States  the 
"Central  Valley  Project  Restoration 
Fund"  to  carry  out  the  habitat 
restoration,  improvement,  and 
acquisition  provisions  of  the  Act.  The 
Act  further  requires  the  Secretary  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 
from  CVP  water  and  power  contractors. 
The  Secretary  of  the  Interior,  through 
Reclamation,  is  responsible  for 
determining  and  collecting  the  CVP 
water  contractors’  share  and  the  CVP 
power  contractors’  share  of  the  annual 
Restoration  Fund  payments. 

Because  Western  is  responsible  for  the 
marketing  of  CVP  power.  Western  has 
agreed  to  administer  the  assessment  and 
collection  of  the  Restoration  Fund 
payments  from  the  CVP  power 
contractors.  Western  will  enter  into  a 
letter  agreement  with  Reclamation  to 
establish  procedures  for  depositing  the 
collections  from  the  CVP  power 
contractors  into  the  Restoration  Fund. 

The  amount  of  the  assessn>ent  against 
each  CVP  power  contractor  is  proposed 
to  be  based  upon  a  total  power 
Restoration  Flmd  payment  obligation 
amount  which  will  determined  by 
Reclamation.  This  total  power 
Restoration  F\md  payment  obligation 
will  then  be  prorated  among  the  CVP 
power  contractors  by  Western.  Every 
month  each  CVP  power  contractor  will 
receive  a  supplemental  bill  reflecting 
this  prorated  amount.  The  CVP  power 
contractor  will  pay  that  prorated 
amount  to  Western,  who  will  deposit  all 
amounts  collected  from  the  CVP  power 
contractors  into  the  Restoration  I^md. 


Proposed  Proi^dures 

Acronyms  and  Definitions 

Assessment  Month:  The  service  month 
which  is  2  months  prior  to  the  actual 
billing  month.  The  data  derived  from 
this  service  month  will  serve  as  the 
basis  for  calculating  the  monthly 
supplemental  bills. 

Billing  Month:  The  month  each  CVP 
power  contractor  will  be  billed  for  the 
Restoration  Fund  payment. 

CVP:  Central  Valley  Project. 

CVP  Power  Contractor.  Any  entity 
purchasing  firm  capacity  and  energy 
from  Western  on  a  long-term  basis. 
CVP  Power  Contractor’s  Restoration 
Fund  Payment:  The  amoimt  recorded 
as  payable  on  the  CVP  power 
contractor’s  supplemental  bill. 

FY:  Fiscal  year  beginning  October  1, 
19XX,  and  ending  September  30, 
19XX+1. 

Long-Term  Basis:  A  period  in  excess  of 
1  year. 

Reclamation:  Bureau  of  Reclamation, 
United  States  Department  of  the 
Interior. 

Restoration  Fund:  The  Central  Valley 
Project  Restoration  Fund  created  by 
section  3407  of  Public  Law  102-575, 
106  Stat.  4726  et  seq. 

Total  Power  Restoration  Fimd  Payment 
Obligation:  The  total  annual 
Restoration  Fund  payment  obligation 
calculated  and  assigned  to  the  CVP 
power  contractors  by  Reclamation. 
Western:  Western  Area  Power 
Administration,  United  States 
Depeirtment  of  Energy. 

Procedures 

Determination  of  the  Total  Power 
Restoration  Fund  Payment  Obligation 

Reclamation  is  responsible  for 
assigning  the  total  power  Restoration 
Fimd  payment  obligation  to  the  CVP 
power  contractors.  Reclamation  will,  by 
written  communication,  provide  to 
Western’s  Area  Manager,  Sacramento 
Area  Office,  the  amount  determined  to 
be  the  total  power  Restoration  Ftmd 
payment,  and  a  detailed  explanation  of 
the  computation  of  the  amount.  Upon 
receiving  the  written  communication 
from  Reclamation,  Western  will  notify 
each  CVP  power  contractor  of  the  total 
Power  Restoration  Fund  payment 
obligation  and  the  monthly  amounts  to 
be  collected  from  all  CVP  power 
contractors. 

Prorating  the  Total  Power  Restoration 
Fund  Payment  Obligation 

Western  will  prorate  the  total  power 
Restoration  Fund  payment  obligation 
against  all  CVP  power  contractors  each 
FT.  The  total  power  Restoration  Fund 


payment  for  any  FY  will  be  divided  by 
the  number  of  months  remaining  in  the 
FY,  after  notification  by  Reclamation,  to 
detOTmine  a  monthly  obligation. 

Each  month.  Western  will  prorate  the 
total  monthly  obligation,  based  on  the 
delivered  or  scheduled  energy  in 
kilowatthotirs'fkWh)  in  the  assessment 
month.  The  total  amount  assessed  to  the 
CVP  power  contractor  will  be  equal  to 
the  ratio  of  the  individual  CVP  power 
contractor’s  share  of  delivered  or 
scheduled  energy  in  kWh  in  the 
assessment  month  to  the  sum  of  all  CVP 
power  contractors’  delivered  or 
scheduled  energy  in  kWh  in  the 
assessment  month.  Each  CVP  power 
contractor’s  ratio  will  then  be  appUed  to 
the  total  monthly  obligation  to 
determine  the  individual  CVP  power 
contractor’s  payment  for  that  billing 
month. 

Collection  of  CVP  Power  Contractor’s 
Restoration  Fund  Payment 

Each  CVP  power  contractor  will 
receive  a  supplemental  bill  on  or  about 
the  25th,  but  no  later  than  the  30th,  of 
each  billing  month  designating  the 
amount  payable.  Within  20  days  of  the 
billed  date  shown  on  the  supplemental 
bill,  the  total  amount  payable  as  set 
forth  on  the  supplemental  bill  will  be 
due.  Each  FY,  Western  will  begin 
issuing  supplemental  bills  for 
Restoration  Fund  payments  in  the 
billing  cycle  which  is  at  least  30  days 
after  (1)  October  1  or  (2)  vmtten 
notification  of  the  total  power 
Restoration  Fund  payment  obligation  is 
received  from  Reclamation,  whichever 
occurs  later. 

Payment  Due  Date 

All  CVP  power  contractors’ 
Restoration  Fund  payments  are  due  and 
payable  by  the  CVP  power  contractors 
before  the  close  of  business  on  the  20th 
calendar  day  after  the  date  of  issuance 
of  each  supplemental  bill  or  the  next 
business  day  thereeifter  if  said  day  is  a 
Saturday,  Sunday,  or  Federal  holiday. 

Interest  Assessed  to  Delinquent 
Restoration  Fund  Payment 

Western  will  calculate  and  assess 
interest  charges  on  ail  CVP  power 
Restoration  Fund  payment  obligations 
which  are  not  paid  in  full  by  the  due 
date  as  specified  above.  Interest  will 
accrue  on  all  unpaid  balances  and  be 
compotmded  quarterly  at  tbe  average 
prime  interest  rate  values  published  in 
the  Federal  Reserve  Bulletin  for  each 
calendar  quarter. 
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Deposit  of  CVP  Power  Contractor’s 
Restoration  Fund  Payments  Into  the 
Restoration  Fund 

On  or  about  the  21st  day  of  the  month 
following  each  billing  month,  Western 
will  deposit  all  of  the  CVP  power 
contractors’  Restoration  Fund  payments, 
including  late  payment  interest 
payments,  into  the  Restoration  Fund. 

Interim  Billing 

Western  plans  to  implement 
collections  for  the  Restoration  Fimd,  on 
an  interim  basis  beginning  with  a 
November  24, 1993,  supplemental 
billing. 

FY 1994  Billing 

The  total  power  Restoration  Fund 
payment  obligation  assigned  by 
Reclamation  to  the  CVP  power 
contractors  for  FY  1994  is  $7,092,800. 
Western  will  distribute  the  $7,092,800 
due  in  FY  1994  over  10  months,  which 
equals  the  total  monthly  obligation  of 
$709,280  per  month  for  FY  1994  from 
November  1993  to  August  1994.  The 
amounts  payable  to  Western  for  the 
November  billing  will  be  based  upon 
the  September  1993  service  month’s 
actual  delivered  or  scheduled  energy  in 
kWh.  The  total  amount  billed  to  each 
CVP  power  contractor  in  November  will 
equal  the  individual  CVP  power 
contractor’s  actual  September  service 
month’s  delivered  or  scheduled  energy 
in  kWh  divided  by  the  total  of  all  CVP 
power  contractors’  actual  September 
service  month’s  deUvered  or  scheduled 
energy  in  kWh  times  the  total  monthly 
obligation  of  $709,280. 

Adjustments  Required  as  the  Result  of 
Final  Procedures 


Availability  of  Information 

All  documentation  made  or  retained 
by  Western  for  the  purpose  of 
developing  these  procedures  is  and  will 
be  made  available  for  inspection  and 
copying  at  the  Sacramento  Area  Office, 
located  at  1825  Bell  Street,  Suite  105, 
Sacramento,  CA  95825-1097. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601  et  seq.,  each 
agency,  when  required  to  publish 
proposed  procedures,  is  further  required 
to  prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
procedures  on  small  entities.  Western 
has  determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western 
and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act  and  (2)  the  impacts 
of  an  assessment  from  Western  would 
not  cause  a  substantial  adverse 
economic  impact  to  such  entities.  The 
requirements  of  this  Act  can  be  waived 
if  the  head  of  the  agency  certifies  that 
the  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
execution  of  this  Federal  Register 
notice.  Western’s  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  as  defined 
in  Executive  Order  12866,  58  FR  51735, 
October  4, 1993.  Western  has  an 
exemption  from  centralized  regulatory 
review  under  Executive  Order  12866; 
accordingly,  no  clearance  of  this 
procedure  by  OMB  is  required. 

Environmental  Evaluation 


Issued  at  Golden,  Colorado,  November  10, 
1993. 

William  H.  Oagett, 

Administrator. 

[FR  Doc.  93-29028  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  a450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4705-81 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  November  15, 1993 
Through  November  19, 1993  Piursuant  to 
40  CFR  1506.9. 

EIS  No.  930497,  Draft  Supplement, 

SFW  ,  Federal  Aid  in  Sports  Fish  and 
Wildlife  Restoration  Programs 
Operation  and  Management 
Programmatic  EIS,  Updated 
Information,  Implementation  and 
Fimding,  Due;  January  17, 1994, 
Contact;  Columbus  H.  Brown  (703) 
358-2156. 

EIS  No.  930408,  Draft  Supplement,  AFS, 
MT,  Lewis  and  Clark  National  Forest 
1986-90  Noxious  Weed  Control 
Program,  Updated  Information, 
Implementation,  several  Counties, 
MT,  Due;  January  10, 1994,  Contact: 
Bob  Casey  (406)  791-7700. 

EIS  No.  930409,  Draft  EIS.  AFS.  MT. 
Berray  Mountain  Timber  Sale, 
Harvesting  Timber,  Kootenai  National 
Forest,  Cabinet  Ranger  District, 
Sanders  County,  MT,  Due:  January  10. 
1994,  Contact:  Dave  Clay  (406)  827- 
3533. 

EIS  No.  930410,  Final  EIS.  APH,  Medfly 
(Mediterranean  Fruit  Fly)  Cooperative 
Eradication  Program,  Implementation 
AL,  AZ.  CA.  FL.  GA,  LA.  MS,  SC  and 
TX,  Due:  December  27, 1993,  Contact: 
Harold  T.  Smith  (301)  436-8963. 

EIS  No.  930411,  Final  EIS,  FRC,  CA. 
Lower  Mokelumne  River 
Hydroelectric  Project  Modifications, 
Licensing,  (FERC.  No.  29116-004), 
Parts  of  Pardee  and  Camanhe  Dams, 
Mokelumne  River,  CA,  Due: 
December  27, 1993,  Contact:  John  A. 
Schnagl  (202)  219-2661. 

EIS  No.  930412,  Final  EIS.  USA.  NM. 
AZ,  UT,  Woodbridge  Research 
Facility  (WRF)  Electromagnetic  Pulse 
Simulators  Relocation  Project, 
Construction  and  Operation,  Sites 
Selected  for  Six  potential  locations. 
Dugway  Proving  Ground,  UT;  Yuma 
Proving  Ground,  AZ;  and  the 
remaining  (4)  in  White  Sands  Missile 


Should  the  final  procedures  result  in 
a  change  to  Western’s  proposed 
allocations  among  the  CVP  power 
contractors,  adjustments  will  be 
calculated  retroactively  to  the  date  of 
the  initial  supplemental  billing  and 
adjusted  in  future  FY  1994 
supplemental  bills. 

Instructions  for  Mailing  Public 
Comments 

The  comment  period  will  begin  with 
the  publication  of  this  notice  in  the 
Federal  Register  and  will  end  the  later 
of  30  days  after  publication  or  December 
19, 1993.  All  written  comments  should 
be  received  by  Western  by  the  end  of  the 
comment  period  to  be  assured 
consideration.  All  written  comments 
should  be  mailed  to  James  C.  Feider, 
Area  Manager,  Sacramento  Area  Office, 
Western  Area  Power  Administration, 
1825  Bell  Street,  suite  105,  Sacramento, 
CA  95825-1097. 


In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.-.  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500-1508);  Reclamation  is 
performing  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
on  the  Central  Valley  Project 
Improvement  Act  of  1992  (Pub.  L.  102- 
575, 106  Stat.  426  et  seq.).  Western  is  a 
cooperating  agency  in  that  PEIS.  The 
proposed  procedures  for  the  Restoration 
Fund  payments  covered  by  this  notice 
fall  within  Western’s  routine  activities 
and  operations  categorical  exclusion 
issued  January  7, 1993,  and  will  have  no 
environmental  impact. 
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Range,  NM,  Due:  December  27, 1993, 
Contact;  Eugene  Patrick  (703)  490- 
2110. 

EIS  No.  930413,  Draft  Supplement,  AFS, 
CA,  Casa-Guard  Timber  Sale,  Timber 
Harvesting,  Updated  Information 
concerning  Impact  on  the  California 
Spotted  Owl  and  Fish  Creek 
Watershed  and  Reforestation,  Sequoia 
National  Forest,  Cannel  Meadow 
Ranger  District,  Tulare  County,  CA, 
Due:  January  10, 1994,  Contact; 

Sandra  Keys  (209)  784-1500. 

EIS  No.  930414,  Draft  Supplement,  AFS, 
CA,  Cottonwood  and  Gulf  Timber 
Sales,  Timber  Harvesting  in  the 
Breckenridge  Compartment  Updated 
Information  Concerning  Withchawal 
of  the  Golf  Timber  Sale  and  Impacts 
on  the  California  Spotted  Owl  and 
Reforestation  for  the  Cottonwood 
Timber  Sale,  Sequoia  National  Forest, 
Gremihom  Ranger  District,  Kem 
County,  CA,  Due:  January  10, 1994, 
Contact:  Sandra  Kay  (209)  784-1500. 

EIS  No.  930415,  Draft  EIS,  NRC,  LA. 
Claiborne  Uranium  Enrichment 
Center,  Construction  and  Operation, 
(NUREG-1482),  NPDES  Permit  and 
Licensing.  Homer.  Claiborne  Parish, 
LA,  Due:  January  10, 1994,  Contact; 
Meni  Horn  (301)  504-2606. 

EIS  No.  930416,  Final  Eis,  EBR,  CA,  Los 
Vaqueros  Water  Quality  and 
Reliability  Project,  Implementation, 
Sectioi)  10  ana  404  Pomits  and 
Possible  NPDES  Permit,  Ccmtra  Costa 
Water  District,  Contra  Costa  County, 
CA,  Due:  December  27, 1993,  Contact; 
Doug  Kleinsmith  (916)  978-5129. 

EIS  No.  930417,  Ihaft  EIS,  NFS.  ID,  Qty 
of  Rocks  National  Reserve, 
Comprehmisive  Management  Plan  and 
Development  Concept  Plan, 
Implementation,  Cassia  County,  ID, 
Ehie:  February  1, 1994,  Contact;  Mary 
Magee  (303)  969-2210. 

EIS  No.  930418,  Draft  EIS,  AFS.  CO, 
lllonis  Creek  Timber  Sale,  Harvesting 
Timber,  Implementation,  Amended 
Land  and  Resource  Management  Plan, 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Gunnison 
County,  CO,  Due;  January  14, 1994, 
Contact:  Jeff  Ulrich  (303)  874-6648. 

EIS  No.  930419,  Draft  EIS,  AFS,  NM, 
Diamond  Bar  Allotment  Management 
Plan,  Implementation.  Gila  National 
Forest,  Mimbres  Ranger  District, 
Sierra  and  Catron  Counties,  N\L  Due; 
February  28, 1994,  Contact;  Russell 
Ward  (505)  536-2250. 

Amended  Notices 

EIS  No.  930395,  Draft  EIS,  TVA,  KY, 
TN,  Land  between  the  Lakes  (LBL) 
Natural  Resource  Management  Plm, 
Implementation,  KY  and  TN,  Due: 
January  10, 1994,  Contact:  Dale  K. 


Fowler  (614)  632-4223.  Published 
FR — 11-12-93 — ^Due  Date  Correction. 
Dated:  November  22, 1993. 

Rkhard  E.  Sanderson, 

mrector.  Office  of  Federal  Activities. 

(FR  Doc.  93-29012  Filed  11-24-93;  8:45  ami 
BIUJNQ  CODE  weo-eo-u-M 


COPPTS-00144;  FRL-4745-7] 

Biotechnology;  Discussion  of 
Agency’s  Current  Thinking  on 
Biotechnology  Issues;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  EPA’s  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  will 
hold  a  1-day  meeting  to  discuss 
biotechnology  issues.  This  will  be  an 
information-gathering  meeting  wherein 
the  views  of  individual  participants  at 
the  meeting  will  be  collected.  EPA 
anticipates  that  dining  1994,  it  will 
publish  two  proposals  dealing  with 
regulation  of  biotechnology  products:  A 
proposal  addressing  microorganisms 
under  the  Toxic  Substances  Control  Act 
(TSCA),  and  a  proposal  dealing  with 
pestiddal  substances  {noduced  by 
plants  imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmdic  Act  (FFDCA).  Agency  8t€tff 
will  briefly  outline  EPA’s  current 
thinking  on  these  two  proposals  during 
the  first  quarter  of  the  meeting. 

DATES:  The  meeting  will  be  held  on 
Thvusday,  December  16, 1993,  starting 
at  2  p.m.  and  ending  at  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Rm.  642  East  Tower, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Creavery  Lloyd,  Science  and  Policy  Staff 
(MC-7100),  Office  of  Prevention, 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  627B  East  Tower, 
Washington,  DC  20460,  Telephone; 

(202) 260-6900. 

SUPPLEMENTARY  INFORMATION: 

Attendance  by  the  public  will  be  limited 
to  available  space.  Persons  interested  in 
attending  the  meeting  should  contact 
Creavery  Lloyd  at  202-260-6900  or 
send  a  FAX  to  202-260-0951  no  later 
than  Wednesday.  December  8, 1993. 

Dated:  November  19, 1993. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  93-29016  Filed  11-24-93;  8:45  am) 
BIUJNG  CODE  «S60-50-F 


IFRL-4807-11 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Science  Advisory  Board’s  (SAB)  ad  hoc 
Industrial  Excess  Landfill  (lEL) 

Advisory  Panel  will  meet  on  December 
14, 1993  at  the  Uniontown  United 
Methodist  Church,  13370  Cleveland 
Avenue,  NW,,  Uniontown,  Ohio  44685. 
The  meeting  will  begin  at  9  a.m.  and 
adjourn  no  later  than  5  p.m.  This  is  the 
third  meeting  of  the  lEL  Panel. 
Information  relevant  to  the  history  of 
the  request  to  the  SAB  and  the  charge 
to  the  Panel  are  contained  in  a  previous 
Federal  Register  notice  (58  FR 
(129):36686-36687,  dated  8  July  1993). 
The  primary  pvupose  of  this  meeting  is 
for  the  Panel  to  discuss  the  materials 
they  have  received  concerning  the  lEL 
site  and  to  formulate  responses  to  the 
questions  outlined  in  the  Charge  to  the 
Panel.  There  will  be  a  brief  public 
comment  period.  The  meeting  is  o^n  to 
the  public,  however,  due  to  limited 
space,  seating  will  be  on  a  first-come 
basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Foi 
details  ccmceming  this  review, 
including  a  draft  meeting  a^nda  and 
Panel  roster,  or  the  over^l  activities  of 
this  Panel  or  the  Scleoc^  Advisory 
Board,  please  ccmtact  the  Designated 
Federal  Official  for  tiiis  review:  Mr. 
Robert  Flaak,  Assistant  Staff  Director, 
Science  Advisory  Board  (1400F),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Telephone:  (202)  260-6552  and  FAX: 
(202)  260-7118.  Members  of  the  public 
who  wish  to  make  a  brief  oral 
presentation  to  the  Panel  must  contact 
Mr.  Flaak  in  writing  (by  letter  or  by  fax) 
no  later  than  12  noon  Eastern  Time, 
Friday,  December  10, 1993  in  order  to 
be  induded  on  the  Agenda. 

PROVIDING  ORAL  OR  WRITTEN  COMMENTS: 
The  Science  Addsory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  five 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
suffidently  prior  to  the  meeting  date 
may  be  mailed  to  the  Panel  prior  to  its 
meeting;  comments  received  too  dose  to 
the  meeting  date  will  normally  be 
provided  to  the  Panel  at  its  meeting. 
Written  comments  may  be  provided  to 
the  Panel  up  imtil  the  time  of  the 
meeting. 
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Dated;  November  18, 1993. 

A.  Robert  Flaak, 

Acting  Staff  Director.  Science  Advisory  Board. 
[FR  Doc  93-29050  Filed  11-24-93;  8:45  am] 
WUJNQ  cooe  6660-50-P 


[OPP-60049;  FRL-4741-2] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 


SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  7  U.S.C.  136  et  seq.,  annotmces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(B) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  afiected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (7204), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 


L  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  of  Prevention,  Pesticides  and  Toxic 
Substances 

Washington,  DC  20460 

Certified  MaU 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

_ Jot  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice  for 
_ Dated _ . 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  sus^nded  30  days 
firom  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  Tlie  Agency’s  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  die  Phase  5 
Registration  Eligibility  Document  Data 
CaU-In  Notice  imposed  pursuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  I^  to  this 
Notice.  A^cted  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  descried  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  n  Suspension  Report  - 
Requirement  List 

Attachment  Ifi  Suspension  Report  - 
Explanatory  Appendix 

The  suspensicm  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
requirements  of  section  6(d)  of  FIFRA 


and  the  Agency’s  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  adc^ssed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency’s 
decision  regarding  the  disposition  of 
existing  sto^  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the 
Agency’s  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  i^iich  have  no 
bearing  on  the  allowable  issues  which 
m^  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  to 
extended  unless  all  parties  in  the 
proceeding  stipulate  to  such  an 
extension.  If  a  hearing  is  properly 
remiested,  the  Agency  wul  issue  a  final 
order  at  the  condusion  of  the  hearing 
governing  the  suspension  of  your 
products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  spedfic 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  request^,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  die  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
spedfically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  1900, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatory  listed  below.  The 
request  must  be  received  by  the  Hearing 
Clerk  by  the  30th  day  from  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  30-day  time  Umit  is 
established  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  by  operation  of  law  and, 
under  such  circumstances,  the 
suspension  of  the  registration  for  your 
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affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  prooeeding  ex  parte  with 
any  party  or  ^th  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proce^ng  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffi 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  imder  this  option,  you  must 
satisfactorily  comply  v^th  Attachment 
n.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  n 
and  in  the  Explanatory  Appendix 
(Attachment  IQ)  to  the  following  address 
(preferably  by  certified  mail): 


Office  of  Compliance  Monitoring  (7204). 
Laboratory  Data  Integrity  Assurance 
Division,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
beises  of  this  Notice  and  so  notify  you 
in  writing.  You  shorild  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  ^  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
whi^  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so*  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale.  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attac^ent  I. 

Table  A.— List  of  Products 


Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  imlawful  prior  to  the 
suspension. 

It  the  registrations  of  your  products 
listed  in  Attachment  I  are  ciirrently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
yom  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L  Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  IQ  -  Explanatory  Appendix 

n.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Registrant  Affected 

EPA  Registration 
Nuinber 

Active  Ingredient 

Name  of  Product 

Date  Issued 

Air  Products  and  Chemicals 

02B47200009 

Ethylene 

Ethylene 

10/8/93 

An(^  Chemicai  Corporation 

01136400005 

Sodium  Hydroxide 

Angus  Hot  Rod 

10/8/93 

Brooker  Chemical  Coqx>ration 

00826100001 

lndole-3-Butyric  Add 

Hormex  Rooting  Powder  No.  8 

10/8/93 

00628100002 

lndoie-3-Butyr1c  Add 

Hormex  Rooting  Powder  No.  16 

10/8/93 

00828100003 

lndole-3-But^  Add 

Hormex  Rooting  Powder  No.  3 

10/8/93 

00828100004 

lrKk)le-3-But^  Add 

Hormex  Rooting  Powder  No.  30 

10/8/93 

00828100005 

lndole-3-But^c  Add 

Hormex  Rooting  Powder  No.  45 

10/8/93 

00828100006 

lndoie-3-But^  Add 

Hormex  Rooting  Powder  No.  1 

10/8/93 

00828100007 

lndoie-3-But^  Add 

Hormex 

10/8/93 

Cotey  Chemical  Company 

00094290002 

Sodium  Hydrordde 

Welgidde  Cleaner 

10/8/93 

Earth  Science  Products  Corporation 

04390500001 

lndole-3-Butyric  Add 

Wood's  Rooting  Compound 

10/8/93 

Green  Light  Company 

00086900060 

lndole-3-Butyric  Add 

Green  Light  Root  Stimulator  and  Starter  So¬ 
lution 

10/8»3 
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1 

Registrant  Affected 

_  j 

EPA  Registration 
Number 

Active  Ingredient 

1 

Name  of  Product 

Date  Issued 

Hortus  USA  Corporation  i 

06331000008 

lndoie-3-Butyric  Acid 

Rhizopon  AA  Water  Soluble  Tablets 

10/8/93 

Iron  Out  Inc. 

00099020001 

Sodum  Hydroxide 

Klean  Em  All  Root  Destroyer 

10/8/93 

National  Research  &  Chemical  Com- 

04219800006 

lndoie-3-Butyric  Acid 

Grow  More  Rapid  Root 

10/8/93 

pany 

Plantabbs  Corp. 

00533200010 

lndole-3-Butyric  Acid 

Rantabbs  Rooting  Powder 

i 

10/8/93 

Riverslde/T  erra  Corporation 

00977900313 

lndole-3-Butyric  Acid 

Crop  Booster  Plus  12-8-8 

10/8/93 

00977900321 

lndole-3-But^  Acid 

Maxon  II 

10/8/93 

Rockland  Corporation 

! 

00057200333 

lndole-3-Butyric  Acid 

Hormo-Root  "B" 

10/8/93 

!  00057200334 

lndole-3-Butync  Add 

Hormo-Root  “C" 

10/8/93 

00057200335  ' 

!  lndole-3-But^c  Add 

Hormo-Root  "A” 

10/8/93 

00057200336 

lndole-3-But^c  Add 

Hormo-Root  4 

10/8/93 

00057200337 

lndoie-3-But^  Add 

Hormo-Root  1 

10/8/93 

00057200338 

lndole-3-But^  Add 

Hormo-Root  2;  Hormo-Root  3 

00057200339 

1  lndole-3-But^c  Add 

Hormo-Root  3 

10/8/93 

Rooto  Corp. 

00813200003 

Sodium  Hydroxide 

Rooto  No.  2 

10/8/93 

00828100003 

lndoie-3-Butyric  Add 

Hormex  Rooting  Powder  No.  3 

10/8/93 

Syntex,  S.A.  DE  C.V.  Division 

04247300001 

!  lndole-3-Butyrlc  Acid 

lndole-3-Butyric  Acid 

10/8/93 

Quimica 

Voluntary  Purchasing  Group,  Inc. 

00740100343 

1  indole-3-Butyric  Add 

Ferti-Lome  Rooting  Powder 

1  10/8/93 

ni.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  O' 
information: 

Table  B.— Requirement  List 


1 

Active  Ingredient  1 

i 

Registrant  Affected 

Requirement  Name  | 

Guideline  Ref¬ 
erence  No. 

Original  Due-Date 

lndole-3-Butyrlc  Acid 

RIverside/T erra  Corporation 

Product  Identity 

151-10 

5/10/93 

Manufacturing  Process 

151-11 

5/10/93 

1 

Discussion  of  Formation  of  Impurities 

151-12 

5/10/93 

/Vnalysis  of  Samples 

151-13 

5/10/93 

Certification  of  Limits  j 

151-15 

5/1 0«3 

/Vtalytical  Methods 

151-16 

5/10/93 

Phydcal  and  Chemical  Properties  j 

151-17 

5/10/93 

Acute  Oral  Toxicity  -  Tier  1  ; 

152-10 

5/10/93 

Acute  Dermal  To)ticity  -  Tier  1 

152-11 

5/10/93 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

152-13 

5/10/93 

Prirrmry  Dermal  Irritation  -  Tier  1 

152-14 

5/10/93 

. 

Hypersensitivity  Study  •  Tier  1 

152-15 

5/10/93 

Hypersenstivity  Inddents  -  Tier  1 

152-16  ! 

5/10/93 

Confidential  Statement  of  Formula  (CSF) 

! 

!  5/10/93 

Form 

Certification  Form:  Data  Citation 

5/10/93 

Certification  Form;  Offer  to  Cost  Share 

5/10/93 

Certification  Form:  Data  Compensation 

5/10/93 

Green  Light  Company 

Product  Identity 

151-10 

5/10/93 

Manufacturing  Process 

;  151-11 

5/10/93 

Discussion  of  Formation  of  Impurities 

151-12 

5/10/93 

/^nalysis  of  Samples 

1  151-13 

5/10/93 

Certification  of  Limits 

151-15 

5/10/93 

i 

/Vnalytical  Methods 

i  151-16 

5/10/93 

Phydcal  and  Chemical  Properties 

1  151-17 

5/10/93 

Acute  Oral  Toxicity  -  Tier  1 

1  152-10 

5/10/93 

Acute  Dermal  Toxicity  -  Tier  1 

!  152-11 

5/1 0«3 

i 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

!  152-13 

5/10/93 

j 

Primary  Dermal  Irritation  -  Tier  1 

152-14 

5/10/93 

1 

Hypersensitivity  Study  •  Tier  1 

152-15 

5/10/93 

j 

Hypersenstivity  Inddents  -  Tier  1 

!  152-16 

5/10/93 

. 

1 

Confidential  Statement  of  Formula  (CSF) 

i 

5/10/93 

Form 

i 

Certification  Form:  Data  Citation 

1 

1  5/10/93 
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Active  ingredient 


Registrant  Affected 


Plantabbs  Corp. 


Brooker  Chemical  Corpora¬ 
tion 


Requirement  Name 

Certification  Focm:  Offer  to  Cost  Share 
Certification  FOmt  Data  Compensation 
Product  Identity 
Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Analysis  of  Samples 
Certification  of  Limits 
Analytical  Methods 
Phy^cal  and  Chemicai  Properties 
Acute  Oral  Toxicity  •  Tier  1 
Acute  Dermal  Toxicity  •  Tier  I 
Acute  Inhalation  •  Tier  I 
Primary  Eye  Irritation  •  Tier  I 
Primary  Dermal  Irritation  •  Tier  I 
Hypersensitivity  Study  -  Tier  I 
HypersensUvity  Incidents  •  Tier  I 
C^fidential  Statement  of  Formula  (CSF) 
Form 

Certification  Fomrt:  Data  Citation 
Certification  Form:  Offer  to  Cost  Share 
Certification  Form:  Data  Compensa^ 
Product  Identity 


Manufacturing  Process 
Discussion  of  Formation  of  Impurities 
Analysis  of  Samples 
Certification  of  Limits 
Analytical  Methods 
Physical  and  Chemical  Properties 
Acute  Oral  Toxicity  •  Tier  I 
Acute  Dermal  Toxicity  •  Tier  I 
Acute  Inhalation  •  TIm  I 
Prtmeufy  Eye  Irritation  -  Tier  I 
Primary  Demrral  Irritation  -  Tier  I 
Hyperserrsitivity  Study  •  Tier  I 
Hyperserrstivlty  Incidents  -  Tier  I 
Confidential  Statement  of  Formula  (CSF) 
Form 

Certification  Form;  Data  Citation 
Certification  Forrrt  Offer  to  Cost  Share 
Certification  FOtrrr:  Data  Compensation 
Rockletnd  Corporation  Confidential  Staterrrent  of  Formula  (CSF) 

Form 

Certtfication  Fonn:  Data  Citation 
Certification  Fonrc  Offer  to  Cost  Share 

i  Certification  Form:  Data  Compensation 
Acute  Oral  Toxicity  •  Tier  I 
Acute  Dermal  Toxldty  •  Tier  I 
Acute  Inhalation  •  Tier  I 
Primary  Eye  Irritation  •  Tier  I 
Primary  Dermal  Irritation  •  Tier  I 

IHypersensth/ity  Incidents  •  Tier  I 
National  Research  &  Chenv  Confidential  Statement  of  Formula  (CSF) 
leal  Company  Form 

I  Certification  Fomc  Data  Citation 

Certification  Form;  Offer  to  Cost  Share 
I  Certification  FOrrrr.  Data  Compensation 

\  Syntax,  S.A.  De  C.V.  DM-  Confidential  Statement  of  Formula  (CSF) 
Sion  Qiimica  Form 

Cer^ication  Form:  Data  Citation 

Certification  Form:  Offer  to  Cost  Share 

Certification  Form:  Data  Compensation 

Product  Identity 

Manufacturing  Process 

Discussion  of  Formation  of  Impurities 

Analysis  of  Samples 

Certifleation  of  Limits 

Analytical  Methods 

Phy^cal  and  Chemical  Properties 

Primary  Eye  Irritation  •  Tier  I 


leal  Company 


Sion  Quimica 


Guideilne  Ref¬ 
erence  No. 

Origintri  Due-Date 

5/10/93 

5/10/93 

151-10 

5/10/93 

151-11 

5/10/93 

151-12 

5/10/93 

151-13 

5/10/93 

151-15 

5/10/93 

151-16 

5/10/93 

151-17 

5/10/93 

152-10 

5/10/93 

152-11 

5/10/93 

152-12 

5/10/93 

152-13 

5/10/93 

152-14 

5/10/93 

152-15 

5/10/93 

152-16 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

151-10 

5/10/93 

151-11 

5/10/93 

151-12 

5/10/93 

151-13 

5/10/93 

151-15 

5/10/93 

151-16 

5/10/93 

151-17 

5/10/93 

152-10 

5/10/93 

152-11 

5/10/93 

152-12 

5/10/93 

152-13 

5/10/93 

152-14 

5/10/93 

152-15 

5/10/93 

152-16 

I  5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

mom 

5/10/93 


5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 

5/10/93 
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Table  B.— Requirement  List— Continued  | 

Active  Ingredient  Registrant  Affected 

Requirement  Name 

Guideline  Ref¬ 
erence  No. 

Original  Due-Date  H 

Primary  Dermal  Irritation  •  Tier  i 

152-14 

5/10/93  1 

Earth  Science  Products 

Confidential  Statement  of  Formula  (CSF) 

5/10/93  ■ 

Corporation 

Form 

■ 

Certification  Form:  Data  Citation 

5/10/93  ■ 

Certification  Form:  Offer  to  Cost  Share 

5/10/93  ■ 

Certification  Form:  Data  Compensation 

5/10/93  ■ 

Product  Identity 

151-10 

5/10/93  ■ 

Manufacturing  Process 

151-11 

5/10/93  ■ 

- 

Discussion  of  Formation  of  Impurities 

151-12 

5/10/93  ■ 

Analysis  of  Samples 

151-13 

5/10/93  ■ 

Certification  of  Limits 

151-15 

5/10/93  ■ 

1 

Analytical  Methods 

151-16 

5/10/93  ■ 

Physical  and  Chemical  Properties 

151-17 

5/10/93  ■ 

Acute  Oral  Toxicity  •  Tier  1 

152-10 

5/10/93 

Acute  Demrial  Tordcity  •  Tier  1 

152-11 

5/10/93 

Acute  lnh£d£(tion  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

152-13 

5/10/93 

Primary  Dermal  Irritation  •  Tier  1 

152-14 

5/10/93 

\ 

Hypersensitivity  Study  •  Tier  I 

152-15 

5/10/93 

Hypersenstivity  Incidents  •  Tier  1  | 

152-16 

5/10/93 

Hortus  USA  Corporation 

Confidentiai  Statement  of  Fomnuta  (CSF) 

5/10/93 

Form 

Certification  Form:  Data  Citation 

5/10/93 

Certification  Form:  Offer  to  Cost  Share 

5/10/93 

Certification  Form:  Data  Compensation 

5/10/93 

Product  Identity 

151-10 

5/10/93 

Certification  of  Limits 

151-15 

5/10/93 

Analytical  Methods 

151-16 

5/10/93 

Phy^cal  and  Chemical  Properties 

151-17 

5/10/93 

Acute  Oral  Toxicity  -  Tier  1 

152-10 

5/10/93 

Acute  Dermal  Toxicity  •  Tier  1 

152-11 

5/10/93 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  I 

152-13 

5/10/93 

Primary  Dermal  Irritation  •  Tier  1 

152-14 

5/10/93 

Hypersenstivity  Incidents  •  Tier  1 

152-16 

5/10/93 

Voluntary  Purchasing 

Product  Identity 

151-10 

5/1 0«3 

Group,  Inc. 

. 

Manufacturing  Process 

151-11 

5/10/93 

Discussion  of  Formation  of  Impurities 

151-12 

5/10/93 

Analysis  of  Samples 

1  151-13 

5/10/93 

- 

Certification  of  Limits 

151-15 

5/10/93 

Analytical  Methods 

151-16 

5/10/93 

Physical  and  Chemical  Properties 

151-17 

5/10/93 

Acute  Oral  Toxicity  •  Tier  I 

!  152-10 

5/10/93 

Acute  Dermal  Toxicity  •  Tier  1 

152-11 

5/10/93 

Acute  Inhalation  •  Tier  1 

152-12 

5/10/93 

Primary  Eye  Irritation  -  Tier  1 

1  152-13 

5/10/93 

Primary  Dermal  irritation  •  Tier  I 

152-14 

5/10/93 

Hypersensitivity  Study  -  Tier  1 

152-15 

5/10/93 

H^rsenstivity  Incidents  •  Tier  1 

152-16 

5/10/93 

Confidentiai  Statement  of  Formula  (CSF) 

5/10/93 

Form 

Certification  Fi)rm:  Data  (Oitation 

5/10/93 

(Oertification  Fxm:  Offer  to  Cost  Share 

5/10/93 

Certification  Form:  Data  Compensation 

5/10/93 

Sodium  Hydroxide  Cotey  Chemical  Company 

Confidential  Statement  of  Formula  (CSF) 

5/30/93 

Form 

1  1 

(Ohemical  Identity 

61-1 

5/30/93 

Begirming  Materials  &  Manufacturing 

61-2 

5/30/93 

i  I 

Process 

Discussion  of  Formation  of  Impurities 

61-3 

5/30/93 

I 

Preliminary  Analysis  of  Product  Samples 

62-1 

5/30/93 

1 

(Oertification  of  Ingredient  Limits 

62-2 

5/30/93 

j  1 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

Odor 

63-4 

5/30/93 

Melting  Point 

63-5 

5/30/93 

Boilirrg  Point 

63-6 

5/30/93 

Density,  Bulk  Density,  or  Specific  Gravity 

63-7 

5/30/93 

Solubilify 

63-8 

5/30/93 

Vapor  Pressure 

63-9 

5/30/93 
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Table  B.— Requirement  List— Continued 


Active  Ingredient  | 

Registrant  Affected 

1 

'  Requirement  Name  | 

Guideline  Ref¬ 
erence  No.  ! 

_  1 

Ori^rtal  Due-Oate 

i 

1 

1 

Dissociation  Cortstant  j 

63-10  I 

5/30/93 

1 

OctanoWater  Partition  Coefficient 

63-11  i 

5/30/93 

1 

pH  1 

63-12  i 

5/30/93 

\ 

i 

Stability  1 

63-13 

5/30/93 

i 

Oxidizing/Reducing  Action' 

63-14  . 

5/30/93 

1 

Flammability 

63-15 

5/30/93 

1 

Explodabiiity 

63-16 

5/30/93 

1 

Storage  Stability 

63-17 

5/30^3 

Viscosity 

63-18 

5/30/93 

j 

Miscibaity 

63-19 

5/30/93 

1 

Corrosion  Characteristics 

63-20 

5-'30/93 

Diulectric  Breakdown  Voltage 

63-21 

5/30/93 

i 

Certification  Form:  Data  Citation 

5/30/93 

Certification  Form:  Offer  to  Cost  Share 

i 

5/30/93 

1 

Certification  Form:  Data  Compensation 

1 

5/30/93 

i 

Iron  Out,  Inc.  ! 

Confidential  Statement  of  Formula  (CSF) 

j 

5/30/93 

j 

Form 

1 

Chemicai  Identity 

61-1 

5/30/93 

1 

Beginrwig  Materials  &  Manufacturing 

61-2 

5/30/93 

j 

Process 

Discussion  of  Fomtation  of  Impurities 

61-3 

5/30/93 

Preliminary  Arraiysis  of  Product  Samples 

62-1 

5/30/93 

Certification  of  Ir^edient  Limits 

62-2 

5/30/93 

Arraiytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

. 

Odor 

63-4 

5/30/93 

Melting  Point 

63-5 

5/30/93 

Boiling  Point 

63-6 

5/30/93 

i 

Density.  Bulk  Density,  or  Specific  Gravity 

63-7 

5/30/93 

Solubility 

63-8 

5/30/93 

. 

Vapor  Pressure 

63-9 

5/30/93 

Dissociation  Constant 

63-10 

5/30/93 

Octanol/Water  Partition  Coefficient 

63-11 

5/30/93 

pH 

63-12 

5/30/93 

Stability 

63-13 

5/30/93 

Oxkfizing/Redudng  Action 

63-14 

5/30/93 

Flammability 

63-15 

5/30/93 

• 

Explodabtiity 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

Viscosity 

63-18 

5/30/93 

Miscibility 

63-19 

5/30/93 

Corrosion  Characteristics 

63-20 

5/30/93 

Dielectric  Breakdown  Voltage 

63-21 

5/30/93 

Certification  Form:  Data  Citation 

1  5/30/93 

Certification  Form:  Offer  to  Cost  Share 

5/30/93 

Certification  Form:  Data  Compensation 

5/30/93 

Angus  Chemical  Corpora- 

Confidential  Statement  of  Formula  (CSF) 

5/30/93 

Hon 

Form 

Chemical  Identity 

!  61-1 

5/30/93 

Beginrting  Materials  &  Manufacturing 

1  61-2 

5/30/93 

i  Process 

1 

Discussion  of  Formation  of  Impurities 

61-3 

5/30/93 

Preliminary  Analysis  of  Product  Seunples 

I  62-1 

5/30/93 

1 

Certification  of  Ingredient  Limits 

62-2 

5/30/93 

i 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

1 

Odor 

63-4 

5/30/93 

Melting  Point 

63-5 

5/30/93 

Boilirrg  Point 

1  63-6 

5/30/93 

Density,  Bulk  Density,  or  Specific  Gravity 

63-7 

5A30/93 

Solubility 

63-8 

5/30/93 

Vapor  Pressure 

63-9 

5/30/93 

Dissociation  Corrstant 

63-10 

5/30/93 

Octanol/Water  Partition  Coefficient 

63-11 

5/30/93 

pH 

63-12 

5/30/93 

Stability 

63-13 

5/30/93 

Oxidizing/Reducing  Action 

63-14 

5/30/93 

Rammability 

63-15 

5/30/93 

ExpkxJabiUty 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

Viscosity 

63-18 

5/30/93 

1 

Miscibility 

63-19 

5/30/93 

1 

i  Corrosion  Characteristics 

63-20 

5/30/93 
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Table  B.— Requirement  List— Continued 


Active  Ingredient  ! 

_ L 

Registrant  Affected 

_ _  _ _ L 

RequiremerTt  Name  1 

Guideline  Ref-  | 
ererKe  No.  j 

Original  Due-Date 

Dielectric  Breakdown  Vottage  i 

63-21  ! 

5/30/93 

Certification  Form:  Data  Citedion  - 

5/30/93 

Certification  Form:  Offer  to  C<»t  Share  ■ 

5/30/93 

Certification  Form:  Data  Compensation 

5A30/93 

Rooto  Corp. 

Confidential  Statement  of  Formula  (CSF) ' 

5/30/93 

j 

Form  j 

Chemical  Identity  | 

61-1 

5/30/93 

Beginning  Materials  &  Manufacturing  | 

61-2 

5/30/93 

1 

Process  j 

Discussion  of  Formation  of  Impurities  | 

61-3 

5/30/93 

i 

Preliminary  Analysis  of  Product  Samples  1 

62-1 

5/30/93 

Certification  of  kigredient  Limits  ; 

62-2 

5/30/93 

Analytical  Method  to  Verify  Certified  Limits 

62-3 

5/30/93 

Odor 

63-4 

5/30/93 

Melting  Point 

63-5 

5/30/93 

Boiling  Point 

63-6 

5/30/93 

Density,  Bulk  Density,  or  Specific  Gravity 

63-7 

5/30/93 

Solubitity 

63-8 

5/30/93 

Vapor  Pressure 

63-9 

5/30/93 

Dissociation  Corrstant 

63-10 

5/30/93 

Octanol/Water  Partition  Coefficient 

63-11 

5/30/93 

pH 

63-12 

5/30/93 

Stability 

63-13 

5/30/93 

Oxidizing/Reducirrg  Action 

63-14 

5/30/93 

Flammability 

63-15 

5/30/93 

ExplodabUity 

63-16 

5/30/93 

Storage  Stability 

63-17 

5/30/93 

Viscosity 

63-18 

5A30/93 

Miscibility 

63-19 

5/30/93 

Corrosion  Characteristics 

63-20 

5/30/93 

Dielectric  Breakdown  Voltage 

63-21 

5/30/93 

Certification  Form:  Data  Citotion 

5/30/93 

Certification  Form:  Offer  to  Cost  Share 

5/30/93 

Certification  Form:  Data  Compensation 

5/30/93 

Ethylene 

Air  Products  and  Chemicals, 

Certification  Form;  Data  Citation 

5/28/93 

Inc. 

Certification  Form:  Offer  to  Cost  Share 

5/28/93 

Certification  Form;  Data  Comperrsation 

5/28/93 

Product  Identity 

151-10 

5/28/93 

Manufacturing  Process 

i  151-11 

5/28/93 

i 

Discussion  of  Formation  of  Impurities 

151-12 

5/28/93 

1 

Analysis  of  Samples 

151-13 

5/28/93 

1 

Certification  of  Limits 

151-15 

5/28/93 

1 

Analytical  Utothods 

151-16 

5/28/93 

j _ 

Physical  arxl  Chemical  Properties 

i  151-17 

5/28/93 

IV.  Attachment  in  Suspension  Report — 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Ethylene 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  wldch  reqiiired 
registrants  of  products  containing 
ethylene  to  develop  and  submit  certain 
data/information.  These  data/ 
information  were  determined  to  be 
necessary  to  satisfy  reregistration  data 
requirements  of  section  4(gKZ)(B)  of 
FIFRA. 

The  Ethylene  Phase  5  Reregistration 
Data  Requirements  Notice  dated 
September  30, 1992,  required  each 


affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
The  Notice  further  required  that  data/ 
information  be  submitted  by  deadlines 
noted  for  the  subject  data/information 
requirements  on  Attachment  n.  These 
deadlines  have  passed  and  to  date  the 
Agency  has  not  received  adequate  data/ 
information  to  satisfy  these  data/ 
information  requirements.  Because  you 
have  failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data/information 
requirements  listed  on  Attachment  n, 
the  Agency  is  issuing  this  Notice  of 
Intent  to  Suspend. 


B.  IndoIe-3-Butyric  Acid 

On  September  10, 1992,  EPA  issued 
the  Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
indole-3-butyric  acid  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  requirements  of 
section  4(g)(2)(B)  of  FIFRA. 

The  Indole-3-Butyric  Acid  Phase  5 
Reregistration  Data  Requirements  Notice 
dated  September  10, 1992,  required 
each  affected  registrant  to  submit 
materials  relating  to  the  election  of  the 
options  to  address  each  of  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant’s  receipt 
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of  the  Notice.  The  Agency  received  a 
response  from  you  in  which  you 
committed  to  undertake  the  required 
testing.  The  Notice  further  required  that 
data  submitted  by  deadlines  noted 
for  the  subject  data  reouirements  on 
Attachment  n.  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
felled  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  listed  on 
Attachment  n,  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

C.  Sodium  Hydroxide 

On  September  30, 1992,  EPA  issued 
the  Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  required 
registrants  of  products  containing 
sodium  hydroxide  to  develop  and 
submit  certain  data.  These  data  were 
determined  to  be  necessary  to  satisfy 
reregistration  data  reqiiirements  of 
section  4(g)(2)(B)  of  FIFRA. 

The  Sodium  Hydroxide  Phase  5 
Reregistration  Data  Requirements  Notice 
dated  September  30, 1992,  reqriired 
each  affected  registrant  to  submit 
materials  relating  to  the  election  of  the 
options  to  address  each  of  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant’s  receipt 
of  the  Notice.  The  Agency  received  a 
response  from  you  in  which  you 
committed  to  undertake  the  required 
testing.  The  Notice  further  required  that 
data  submitted  by  deadlines  noted 
for  the  subject  data  requirements  on 
Attachment  11.  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  listed  on 
Attachment  11,  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dales  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

List  of  Subjects 

Environmental  protection. 

Dated;  November  16, 1993. 

Michael  M.  Stahl, 

Director,  Office  of  Compliance  Monitoring. 
(FR  Doc.  93-29018  Filed  11-24-93;  8:45  amj 
eiLUNQ  CODE  (seo-ao-F 


[FRI^4806-4) 

Boaunit/Circular  Knit  and  Dying  Plant 
Site,  NcMca  of  Proposed  Settlement; 
Correction 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Correction  of  the  notice  of 
proposed  settlement. 

SUMMARY:  In  notice  doounent  93-26427 
beginning  on  page  57828  in  the  issue  of 
Wednesday,  October  27, 1993,  make  the 
following  correction: 

On  page  57828  in  the  first  column,  the 
city  and  state  of  the  Beaunit  Circular 
Knit  and  Dying  Plant  Site  was 
previously  listed  as  Baldwin,  Florida. 
This  shoiild  be  changed  to  read 
Fountain  Inn,  South  Carolina. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  thirty 
(30)  days  i^m  the  date  of  the 
publication  of  this  Notice  Correction. 

Dated:  November  10, 1993. 

Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
(FR  Doc.  93-29044  Filed  11-24-93;  8:45  am) 
BOiJNQ  CODE  6S60-6(Mi 


[FRL-490&-5] 

Rock  Hill  Chemical  Company  Site, 

Rock  Hill,  SC;  Notice  of  Proposed 
Settlement 

AGENCY:  Environmental  Protection 
Agency.  , 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (C^CLA),  as  amended  42 
U.S.C.  9601  et  seq.,  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
a  partial,  de  minimis  settlement  with  the 
First  Union  National  Bank  of  South 
Carolina  for  claims  of  response  costs  at 
the  Rock  Hill  Chemical  Company  Site. 
EPA  will  consider  public  comments  on 
the  proposed  settlement  for  thirty  (30) 
days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Nb.  Carolyn  McCall,  Waste  Programs 
Branch,  Waste  Management  Division. 
U.S.  EPA.  Region  IV,  345  Courtland 
Street.  NE..  Atlanta,  Georgia  30365, 
404-347-5059. 

Written  comments  must  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 


Dated:  November  10, 1993. 

Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc.  93-29043  Filed  11-24-93;  8:45  am] 


FARM  CREDIT  ADMINISTRATION 

Privacy  Act  of  1974;  Revision  to 
Systems  of  Records 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice  of  proposed  revision  to 
system^  of  records  maintained  on 
individuals;  request  for  comments. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  intends  to  omit 
two  systems  of  records  (FCA-1  and 
FCA-2)  from  the  list  of  FCA  systems 
that  appears  in  the  Federal  Register. 

The  records  are  already  included  in  a 
govemmentw'ide  system,  which  the 
Office  of  Persoimel  Management  (0PM) 
has  established  and  published  in  the 
Federal  Register  (OPM/GOVT-1).  The 
FCA  intends  to  adopt  OPM/GOVT-1, 
and  the  OPM’s  Federal  Register  notice 
of  OPM/GOVT-1.  The  FCA  also  intends 
to  update  the  location  of  personnel 
records  it  maintains,  and  the 
identification  of  the  FCA  official  tp 
whom  inquiries  are  addressed. 

EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  December  27, 
1993.  Unless  changes  are  made  in 
response  to  comments  received  from  the 
public,  this  action  is  effective  December 
27. 1993. 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Jean 
Noonan,  General  Counsel,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia, 
22102-5090.  Copies  of  all 
communications  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Cotmsel,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  A.  Pedersen,  Senior  Attorney, 
Office  of  General  Counsel,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  notice  is  hereby 
given  that  the  FCA  intends  to  omit  two 
systems  of  records  entitled  General 
Personnel  Records — ^FCA”  (FCA-1)  and 
“Former  Employee  Records — ^FCA” 
(FCA-2)  fix)m  the  list  of  FCA  systems 
that  appears  in  the  Federal  Register. 
The  personnel  records  in  FCA-1  and 
FCA-2  are  already  included  in  a 
govenunentwide  system  established  by 
the  0PM  entitled  “General  Personnel 


BIUJNQ  CODE  6860-60-H 
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Records”  (OPM/GOVT-1).  The 
existence  and  character  of  OPM/GOVT- 
1  is  published  in  the  Federal  Renter. 

The  categories  of  records  listea  in 
FCA-1  are:  (1)  Official  Personnel 
Folders  (OPFs);  and  (2)  Employee 
Service  Record  Cards,  more  commonly 
known  as  Standard  Form  7B  Cards  (7B 
Cards).  The  OPFs  are  already  included 
in  OPM/GOVT-1.  OPM  considers  7B 
Cards  to  be  obsolete  and  no  longer 
requires  agencies  to  use  such  records. 
Since  the  FCA  published  its  notice  in 
the  Federal  Register  on  the  existence 
and  character  of  FCA-1,  the  FCA  has 
destroyed  the  7B  Cards  in  accordance 
with  Federal  statutory  and  regulatory 
requirements  governing  the  (hsposition 
of  Federal  records. 

The  categories  of  records  listed  in 
FCA-2  are:  (1)  7B  Cards  on  former  FCA 
employees;  (2)  photocopies  of 
retirement  records;  and  (3)  cards 
showing  the  name,  date  of  birth,  social 
secmity  number,  and  disposition  of 
OPFs  of  separated  employees.  The 
photocopies  of  retirement  records  that 
the  FCA  maintains  pertain  to 
individuals  employed  by  the  FCA  as  of 
April  22, 1990.  Such  records  are  already 
included  in  OPM/GOVT-1.  Since  the 
FCA  published  its  notice  in  the  Federal 
Register  on  the  existence  and  character 
of  FCA-2,  the  FCA  has  destroyed  the 
records  in  categories  (1)  and  (3)  in 
accordance  with  Federal  statutory  and 
regulatory  requirements  governing  the 
disposition  of  Federal  records. 

Because  the  existing  records  in  FCA- 
1  and  FCA-2  are  already  included  in 
OPM/GOVT-1,  which  is  described  in 
the  OPM’s  Federal  Register  notice,  it  is 
unnecessarily  duplicative  for  the  FCA  to 
include  FCA-1  and  FCA-2  in  its 
Federal  Register  notice.  Notice  is 
hereby  given  that  the  FCA  intends  to 
adopt  OPM/GOVT-1,  and  the  OPM’s 
Federal  Register  notice  of  OPM/GOVT- 
1,  with  respect  to  those  personnel 
records  that  are  maintained  by  the  FCA 
and  described  in  OPM/GOVT-1. 
Individueds  are  referred  to  the  OPM’s 
Federal  Register  notice  on  the  existence 
and  character  of  OPM/GOVT-1.  The 
citation  is  57  FR  35705-35709,  August 
10, 1992,  as  amended  from  time  to  time. 

The  OPM’s  Federal  Register  notice 
sets  out  the  routine  uses  of  records  in 
OPM/GOVT-1.  The  uses  are  more 
expansive  than  those  provided  by  the 
I  FCA  in  its  Federal  Register  notice. 
Individuals  interested  in  reviewing  and 
commenting  on  such  routine  uses  are 
referred  to  57  FR  35706-35708,  August 
10, 1992,  as  amended  from  time  to  time. 

This  notice  also  reflects  several 
,  administrative  changes  resulting  from 
reorganizations  and  the  relocation  of  the 
FCA  offices.  At  the  time  that  the  FCA 


published  its  Federal  Register  notice  on 
the  existence  and  character  of  FCA-1 
and  FCA-2,  the  offices  of  Qie  FCA  were 
located  in  Washington,  D.C.  Since  that 
time,  the  FCA  has  relocated  to  McLean, 
Virginia.  As  a  result,  the  location  of 
personnel  records  maintained  by  the 
FCA  and  described  in  OPM/GOVT-1  is 
hereby  updated  to:  1501  Farm  Credit 
Drive,  McLean,  Virginia  22102-5090. 

The  designated  point  of  contact  at  the 
FCA  for  inquiries  on  OPM/GOVT-1  has 
also  changed  based  on  certain  FCA 
reorganizations.  Employee  inquiries 
about  OPM/GOVT-1  and  employee 
requests  for  access  or  amendments  to 
records  described  therein  that  are 
maintained  by  the  FCA  may  be  directed 
to:  Chief,  Human  Resoiirces  Division, 
Office  of  Resources  Management,  FCA, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

Dated:  November  19, 1993. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  93-28948  Filed  11-24-93;  8:45  am] 
BIUINO  CODE  S705-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  ^ight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 


License 

No. 

Name/address 

Date  reissued 

2561 R 

Fontana  Inter¬ 
national,  Inc., 
2503BNW 

72nd  Avenue, 
Miami,  FL 
33122. 

Oct.  22, 1993. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  93-28966  Filed  11-24-93;  8:45  am] 
BIUJNO  CODE  I73(H)1-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  ^ight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 


regulations  of  the  Conunission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  Number:  308 
Name:  Geo.  S.  Bush  &  Co.,  Inc. 

Address:  1400  Exchange  Bldg.,  821 
Second  Ave.,  Seattle,  WA  98104 
Date  Revoked:  Jime  3, 1993 
Reason:  Surrendered  license 
volimtarily. 

License  Number:  3506 
Name:  Dirman  Incorporated 
Address:  97-11  63rd  Dr.,  Rego  Park,  NY 
11374 

Date  Revoked:  October  13, 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3308 
Name:  Simtex  Ocean  Services,  Inc. 
Address:  17524  Carriage  Way  Dr.,  Ste.  3, 
Hazel  Crest,  IL  60429 
Date  Revoked:  October  20, 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  2456 
Name:  Export  Forwarding  Company 
Address:  2213  Royal  Lane,  Deillas,  TX 
75229 

Date  Revoked:  October  20, 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  181 
Name:  Alexander  Schor 
Address:  2303  Lucaya  La.,  N-4,  Coconut 
Creek,  FL  33066 
Date  Revoked:  October  27, 1993 
Reason:  Surrendered  license 
voluntarily. 

License  Number:  3376 

Name:  J.  B.  Daman  (U.S.A.)  Ltd. 

Address:  2500A  Broening  Highway,  Ste. 

100,  Baltimore,  MD  21224 
Date  Revoked:  October  27, 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  1516 
Name:  C  &  S  International  Corporation 
Address:  609  Lafayette  Bldg., 
Philadelphia,  PA  19106 
Date  Revoked:  October  27, 1993 
Reason:  Surrendered  license 
volimtarily. 

License  Number:  3562 
Name:  Transport  Express  Corporation 
Address:  5613  Leesburg  Pike  #29,  Falls 
Church,  VA  22041 
Date  Revoked:  October  29, 1993 
Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3169 
Name:  Air,  Land,  &  Sea,  Inc. 

Address:  4195  Oneida  St.,  Denver,  CO 
80216 

Date  Revoked:  October  30, 1993 
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Reason:  Failed  to  maintain  a  valid 
surety  bond. 

Biyant  L.  VanBrakie, 

Director,  Bureau  of  Tariffs.  Certification  and 
Licensing. 

[FR  Doc  93-28965  Filed  11-24-93;  8:45  am] 
BIUJNQ  CODE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93E-0214] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lovenox® 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lovenox®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  pr^uct. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Pa^awn  Dr.. 

Rockville.  MD  20857. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Brian  J.  Malkin,  OfEloe  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  MFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
me<^cal  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  piiuse  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  tne  drug  becomes 
effective  and  runs  until  the  approval 


phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
pr^uct  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amovmt  of  extension  that  the 
Conunissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  nroduct  will  include  all 
of  the  testing  pnase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(l)P). 

FDA  recently  approved  for  marketing 
the  human  dnig  piquet  Lovenox® 
(enoxaparin  sodium  injection). 

Lovenox®  is  indicated  for  the 
prevention  of  deep  vein  thrombosis, 
which  may  lead  to  pulmonary 
embolism,  following  hip  replacement 
surgery.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Lovenox®  (U.S.  Patent 
No.  4,692,435)  from  Choay  SA.,  and  the 
Patent  and  Trademark  Office  requested 
FDA’s  assistance  in  determining  this 
patent’s  eligibility  for  patent  term 
restoration.  FDA.  in  a  letter  dated  July 
15. 1993,  advised  the  Patent  and 
Tradema^  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approvd  of 
Lovenox®  represented  the  fimt 
permitted  commercial  marketing  or  use 
of  the  product  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product’s 
regulatory  review  period. 

HDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Lovenox®  is  1,777  days.  Of  this  time, 
1,322  days  occurred  during  the  testing 
phase  of  the  regulatory  reidew  period, 
while  455  days  occurr^  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates; 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective:  May 
19, 1988.  FDA  has  verified  ffie 
applicant’s  claim  that  May  19, 1988, 
was  the  date  the  investigational  new 
drug  application  (IND)  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  December  31, 1991.  The 
applicant  claims  December  31. 1991,  as 
the  new  drug  application  (NDA) 
effective  date  ”to  determine  the 
applicable  re^latory  review  period,” 
but  claims  July  26, 1991,  as  the 


"initially  submitted”  date  in  its  actual 
calculation  of  the  length  of  the 
extension.  FDA  record  indicate  that  the 
NDA  for  Levenox®  (NDA  20-164) 
submitted  on  July  26, 1991,  was 
incomplete.  FDA  refused  to  file  this 
incomplete  application  and  notified  the 
applicant  of  ffiis  fact  by  letter  dated 
September  20, 1991.  The  completed 
NDA  was  then  submitted  on  December 
31, 1991,  which  is  properly  considered 
to  be  the  NDA’s  initially  submitted  date. 

3.  The  date  the  application  was 
approved:  March  29, 1993.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
20-164  was  approved  on  March  29, 

1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potenti^  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitatiems  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  887  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  January  25, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  25, 1994,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857, 
part  1, 98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21 CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
do^et  number  foimd  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  October  22, 1993. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  93-28999  Filed  11-24-93;  8:45  am] 
BlUINQ  CODE 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Hviman  Services,  has 
submitted  to  0MB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Disclosure  of 
Ownership  and  Control  Interest 
Statement;  Form  iVo.;HCFA-1513;  Use: 
The  information  will  be  used  by  State 
agencies  and  HCFA  regional  offices  to 
make  eUgibility  determinations  for 
provider  participation  in  the  Medicare 
and  Medicaid  programs  and  for  grants 
under  titles  V  and  XX;  Frequency: 
Annually;  Respondents:  Small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  40,000;  Average 
Hours  Per  Response:  .50;  Total 
Estimated  Burden  Hours:  20,000. 

2.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Intermediate 
C^  Facihty  for  the  Mentally  Retarded 
or  Persons  With  Related  Conditions 
Survey  Report  Form;  Form  No.:  HCFA- 
3070  G-I;  l7se:The  survey  report  form 
is  used  to  record  providers*  compliance 
with  individual  standards  and  report  it 
to  the  Federal  Government;  Frequency: 
Annually;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  6,701;  Average  Hours  Per 
Response:  3;  Total  Estimated  Burden 
Hours:  20,103. 

Additional  Information  or  Comments; 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  paclmges.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  0MB  Desk  Officer 
designated  at  the  following  address: 
0MB  Human  Resoiirces  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Bmlding,  room  3001, 
Washington,  DC  20503. 

Dated:  November  16, 1993. 

Paul ).  Fiore, 

Deputy  Director,  Management  Planning  & 
Analysis  Staff,  Office  o/ Budget  and 
Administration,  Health  Care  Financing 
Administration. 

IFR  Doc.  93-28918  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4130-0S-P 


[OPA-OIO-Nl 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
December  13, 1993,  from  8  a.m.  until  5 
p.m.  e.s.t.  (Additional  meetings  are 
tentatively  scheduled  for  March  7,  Jime 
6,  September  12,  and  December  12, 

1994.) 

ADDRESSES:  The  meeting  will  be  held  in 
room  800, 8th  Floor  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Wasbffigton,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lanigan,  Acting  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Hiunan  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  ^cial 
Security  Act,  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Public  Uw  101-508), 
enacted  on  November  5, 1990,  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  ODuncil)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians’  services,  as  identified  by 
the  Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  imder 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rui^  and  imderserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 


States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4'year  terms. 

The  current  members  are:  Gary  C. 
Dennis,  M.D.;  Harvey  P.  Hanlen,  D.O.; 
Kenneth  D.  Hansen,  M.D.;  Isabel  V. 
Hoverman,  M.D.;  Ramon  L.  Jimenez, 
M.D.;  Jerilyn  S.  Kaibel,  D.O.;  William  D. 
Kirsdi,  D.O.;  Marie  G.  Kuffiier,  M.D.; 
David  L.  Massanari,  M.D.:  Kenton  K. 
Moss,  M.D.;  Susan  W.  Owens,  M.D.; 
Isadore  Rosenfeld,  M.D.:  Richard  B. 
Tompkins,  M.D.;  James  C.  Waites,  M.D.; 
and  Gary  L.  Yordy,  MD.  The 
chairperson  is  Richard  B.  Tompkins, 
M.D. 

The  seventh  meeting  of  the  Cmmcil 
will  be  held  on  December  13, 1993.  The 
following  topics  will  be  discussed  at 
that  meeting: 

•  Telemedicine. 

•  Medically  unnecessary  laboratory 
services. 

•  Authentication  of  medical  records. 

•  Certificates  of  medical  necessity 
and  home  health  recertification. 

Those  individuals  or  organizations 
who  wish  to  make  10-minute  oral 
presentations  on  the  above  issues  must 
contact  the  Acting  Executive  Director  to 
be  scheduled.  For  the  name,  address, 
and  telephone  number  of  the  Acting 
Executive  Director,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  A  written  copy 
of  the  oral  remarks  must  be  presented  to 
the  Acting  Executive  Director  at  the 
time  of  the  presentation.  The  number  of 
oral  presentations  may  be  limited  by  the 
time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Acting  Executive  Director.  The 
meeting  is  open  to  the  public  but 
attendance  is  limited  to  the  space 
available  on  a  first-come  basis. 

Authority:  Section  1868  of  the  Social 
Security  Act  (42  U.S.Q  1395ee)  and  section 
10(a)  of  Public  Law  92-463  (5  U.S.C  App.  2, 
section  10(a));  45  CFR  part  11. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  19, 1993. 

Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  93-29052  Filed  11-24-93;  8:45  am) 
nUlNQ  CODE  4t20-01-a 
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Health  Resources  and  Services 
Administration 

Notice  of  Rling  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursxiant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration’s 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Con^ss: 

National  Advisory  Coundl  on  Nurse 
Education  and  Practice  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Current  Periodical  Reading  R^m,  room 
1026,  Thomas  Jefferson  Building, 

Second  Street  and  Independence 
Avenue,  SB.,  Washington.  DC.  Copies 
may  be  obtained  from:  Dr.  Mary  S.  Hill, 
Executive  Secretary,  National  Advisory 
Council  on  Nurse  Education  and 
Practice,  room  9-36,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-6193. 

Dated:  November  19, 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

IFR  Doc.  93-29000  Filed  11-24-93;  8:45  am) 
BiujNC  cooe  4ieO-t5-P 


Advisory  Council;  Notice  of  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Adviso^  bodies  scheduled  to  meet 
during  the  month  of  January  1994. 

Name:  Graduate  Training  in  Family 
Medicine  Review  Committee. 

Date  and  Time:  January  5-7, 1994, 8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Halpine 
Room,  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

Open  on  January  5. 8:30  a.m.-ll  a.m. 

Closed  for  Rem^der  of  Meeting. 

Purpo^:  The  Graduate  Training  in  Family 
Medicine  Review  Committee  shall  review 
applications  from  public  or  nonprofit  private 
hospitals,  and  other  public  or  nonprofit 
entities  that  plan,  develop  and  operate  or 
participate  in  approved  graduate  training 
programs  in  the  field  of  family  medicine;  or 
supports  trainees  in  such  programs  who  plan 
to  specialize  or  work  in  the  practice  of  family 
medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  5,  at  11  a.m.  for  the 
remainder  of  the  meeti^  for  the  review  of 
grant  applications.  The  closing  is  in 
accordwce  with  the  provisions  set  forth  in 
section  552b(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Administrator,  Health 


Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 

***** 

Name:  Faculty  Development  Review 
Conunittee. 

Date  and  Time:  January  10-13, 1994,  8:30 
a.m. 

Place:  Holiday  Iim  Crowne  Plaza,  Halpine 
Room,  1750  Rockville  Pike,  Rockville, 
Maryland  20852. 

Op>eii  on  January  10, 8:30  a.m.-ll  a.m. 
Closed  for  Reminder  of  Meeting. 

Purpose:  The  Faculty  Development  Review 
Comrnittee  shall  review  applications  that  (1) 
plan,  develop  and  operate  programs  for  the 
training  of  physicians  who  plan  to  teach  In 
fomily  medicine  training  programs;  and 
support  physicians  who  are  ^nees  in  such 
programs  and  who  plan  to  teach  in  fomily 
medicine  training  programs;  and  that  (2)  plan 
develop  and  operate  programs  for  the 
training  of  physicians  wdio  plan  to  teach  in 
general  internal  medicine  or  general 
pediatrics  training  programs  and  support 
traineeships  and  fellowships  to  physicians  in 
training. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  Tto  meeting  will  be  closed 
to  the  public  on  January  10.  at  11  a.m.  fiv  the 
remainder  of  the  meeti^  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  writh  the  provisions  set  forth  in 
section  552b(c)(6),  Title  5  U.S.C,  and  the 
Determination  by  the  Administrator,  Health 
Resoiuces  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 
***** 

Name:  Residency  Training  Review 
Committee. 

Date  and  Time:  January  25-27, 1994, 8:30 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Halpine 
Room,  1750  Rodndlle  Pike,  Rockville, 
Maryland  20852. 

Open  on  January  25, 8:30  a.m.-ll  a.m.. 
Closed  for  Rem^der  of  Meeting. 

Purpose:  The  Residency  Training  Review 
Committee  shail  review  applications  that 
plan,  develop  and  operate  approved 
residency  training  programs  in  internal 
medicine  or  pediaMcs,  which  emphasize  the 
training  of  residents  ba  the  practira  of 
general  internal  medicine  or  general 
pediatrics  and  assist  residents,  through 
traineeships  and  fellowships,  who  are 
participants  in  any  such  program  and  who 
plan  to  specialize  or  work  in  the  practice  of 
general  internal  medicine  or  general 
pediatrics. 

Agenda:  The  open  p>ortion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
in^>lementation  updates,  and  overview  of  the 
reriew  process.  The  meeting  will  be  closed 
to  the  public  on  January  26. 11  a.m.  fi»  the 
remainder  of  the  meeti^  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(cK6),  Title  5  U.S.C,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463. 
***** 


Name:  Predoctoral  Training  Review 
Committee. 

Date  and  Time:  January  31-February  1, 
1994, 8:30  a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  Halpine 
Room,  1750  Rockville  Pike,  Rockville, 
Maryland  20652. 

Open  on  January  31, 8:30  a.m.-ll  a.m. 

Qosed  for  Remainder  of  Meeting. 

Purpose:  The  Predoctoral  Training  Review 
Committee  shall  review  applications  that 
either  assist  in  meeting  the  cost  of  planning, 
developing  and  operating,  or  participating  in 
approved  predoctoral  training  programs  in 
the  field  of  fomily  medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed 
to  the  public  on  January  31,  at  11  a.m.  for  the 
remainder  of  the  meetii^  for  the  review  of 
grant  applications.  The  closing  is  in 
accord^ce  with  the  provisions  set  forth  in 
section  552b(cH6),  Title  5  U.S.C,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  law  92-463. 

Anyone  requiring  information  regarding 
the  above  Councils  should  contact  Mrs. 
Sherry  Whipple,  Executive  Secretary,  room 
4C-18,  Parldawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  Telephone 
(301) 443-6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Date:  November  19, 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doa  93-29001  FUed  11-24-93;  8:45  am] 
BOIMO  CODE  4160-1S-P 


HRSA  Aids  Advisory  Committee, 
Subcommittee  on  Ryan  White  Care 
Act;  Future  Program  Directions  and 
Reauthorization 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  PHS. 

ACTION:  Notice  of  public  meeting  and 
opportunity  to  provide  written 
comments. 

SUMMARY:  On  October  6, 1993,  the 
HRSA  AIDS  Advisory  (HAAC) 
Committee  establish^  the  Ryan  White 
CARE  Act  Future  Program  Directions 
and  Reauthorization  Subcommittee.  The 
Subcommittee  is  seeking  public  input 
about  future  HIV/ AIDS  care  program 
directions  including  issues  related  to 
reauthorization  of  Ae  Ryan  White  CARE 
Act.  The  HAAC  will  subsequently 
submit  a  set  of  formal  recommendations 
relating  to  future  program  directions 
and  reauthorization  issues  to  the  HRSA 
Administrator. 

DATES:  A  public  meeting  will  be  held  on 
December  15, 1993  from  9:30  a.m.  to  5 
p.m.  to  obtain  public  input  into  futine 
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program  directions  and  issues  related  to 
the  reauthorization  of  the  Ryan  White 
CARE  Act  (Pub.  L.  101-381).  To  be 
assured  of  consideration,  written 
comments  should  be  postmarked  no 
later  than  December  31, 1993.  The 
public  meeting  will  be  held  at  the  Omni 
Shoreham  Hotel,  2500  Calvert  Street, 
N.W.,  Washington.  D.C,  (202)  234- 
0700. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  HRSA  AIDS  Advisory 
Committee,  do  HRSA  AIDS  Program 
Office,  Attention:  Susan  Thorner,  4350 
East-West  Highway,  Room  9C-10C3, 
Bethesda,  M^land  20814. 

Persons  interested  in  providing  oral 
comments  at  the  meeting  should  notify. 
Professional  and  Scientific  Associates, 
Inc.  (PSAI)  by  phone,  facsimile  (fax)  or 
letter  no  later  than  close  of  business 
December  10, 1993.  PSAI  may  be 
contacted  at  8180  Greensboro  Drive, 
suite  1050,  McLean.  Virginia  22102, 
(703)  442-9824  or  (703)  442-9826  by 
fax.  All  requests  for  making  oral 
comments  at  the  meeting  must  contain 
the  name,  address,  telephone  (day  and 
evening)  and  fax  numbers  and  any 
organizational  affiliation  of  the  persons 
requesting  to  give  a  public  statement. 
Persons  providing  oral  comments  at  the 
meeting  must  provide  PSAI  with  two 
copies  of  their  comments  no  later  than 
December  15. 

Depending  on  the  number  of  requests 
to  present  oral  comments,  it  may  be 
necessary  to  limit  the  length  of  time  for 
each  presenter.  Persons  wishing  to  make 
a  public  statement  will  be  notified  by 
phone  or  fax  regarding  the  length  of 
time  available  for  their  comments  and 
the  time  their  comments  are  scheduled 
to  begin. 

SUPPLEMENTARY  INFORMATION:  We  are 
particularly  interested  in  comments 
which  address  new  and/or  changing 
service  needs  for  people  and 
populations  with  HTV  and  the  extent  to 
which  the  CARE  Act  addresses 
identified  priorities,  including: 

1.  The  current  Title  structure; 

2.  The  focus  on  the  “emergency” 
nature  of  the  epidemic; 

3.  Appropriateness  of  current  funding 
formulas,  and; 

4.  Efiectiveness  in  strengthening 
coordination  and  joint  plaiming  by 
interested  and  aff^ed  entities  and 
communities. 

Comments  would  also  be  appreciated 
on  issues  related  to  the  training  needs 
for  HIV/AIDS  providers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thomer,  HRSA  AIDS  Program 
Office,  (301)  594-4444. 


Dated;  November  19, 1993. 

William  A  Robinson, 

Acting  Administrator. 

IFR  Doc.  93-29002  Filed  11-24-93;  8:45  am) 
BtUMO  CODE  4160-IS-P 


National  Institutes  of  Health 

Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  5S2(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  reriew,  discussion 
and  evaluation  of  individued  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants.  Westwood  Building.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  301-594-7265,  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  To  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 

Leonard  Jakubczak  (301)  594-7198 
Date  of  Meeting:  December  8, 1993 
Place  of  Meeting:  Westwood  Bldg,  Rm 
325C,  NIH,  Bethesda,  MD  (Telephone 
Conference) 

Time  of  Meeting:  2  p.m. 

Scientific  Review  Administmtor:  Dr. 

Leonard  Jakubczak  (301)  594-7198 
Date  of  Meeting:  December  9, 1993 
Place  of  Meeting:  Westwood  Bldg,  Rm 
325C.  NIH,  Bethesda,  MD  (Telephone 
Conference) 

Time  of  Meeting:  2  p.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated  :  November  19, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-28937  Filed  11-24-93:  8:45  am] 
nUJNQ  CODE  414e-01-M 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Clinical  Investigation 
Review  Committee 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Clinical  Investigation  Review 
Committee.  National  Cancer  Institute, 
on  December  8, 1993,  The  Georgetown 
Inn,  1310  Wisconsin  Avenue  NW., 
Washington,  DC  20007. 

This  meeting  will  be  open  to  the 
public  on  December  8, 1993,  from  8:30 
a.m.  to  9  a.m.,  to  review  administrative 
details  and  other  cancer  clinical 
investigation  review  issues.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  I^blic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
December  8  from  approximately  9  a.m. 
to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  sudi  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  Committee  Mwagement  Office, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  630E,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301/496-5708),  will  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  John  W.  Abrell,  Scientific  Review 
Administrator,  Cancer  Clinical 
Investigation  Review  Committee, 
National  Cancer  Institute,  Executive 
Plaza  North,  room  635B,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301/496-9767),  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Abrell  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  the  difficulty  of  coordinating  the 
attendance  of  men^rs  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 
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Dated:  November  19, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-28942  Filed  11-24-93;  8:45  am] 
BILLING  CODE  4140-01-M 

Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  November  12, 

1993. 

(Call  PHS  Reports  Clearance  Officer  on  (202) 
690-7100  for  copies  of  requests.) 

1. 1994  National  Employer  Health 
Insurance  Survey — (New)— The 
National  Employer  Health  Insurance 
Survey  will  provide  health  insurance 
data  horn  51,250  employers  (1000  per 
state  and  DC)  to  produce  state  level 
estimates  of  private  health  insurance  for 
the  National  Health  Accoxmts, 
monitoring  the  status  of  health 
insurance  prior  to  the  implementation 
of  health  care  reform,  and  detailed 
national  level  analysis  of  private  health 
insurance.  A  pilot  study  of  250 
employers  is  included.  Respondents: 
State  or  local  governments;  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  small  businesses  or 
organizations;  Number  of  Respondents: 
51,250;  Number  of  Responses  Per 
Respondent:  1;  Average  Burden  Per 
Response:  0.75  hours;  Estimated  Annual 
Burden  hours:  38,438  hours. 

2.  Cancer  Prevention  Awareness:  The 
Black  College  As  A  Resource — 0925- 
0377 — (Extension,  No  change).  This 
collection  of  information  will  assist  in 
the  National  Cancer  Institute  (NCI) 
efforts  to  effectively  utilize  these 
historically  black  institutions  in  health 
promotion  activities,  especially  as  it 
pertains  to  cancer  prevention.  The 
information  will  also  provide  the  NCI 
with  the  foundation  for  planning  and 
developing  further  cancer  prevention 
intervention  research  (e.g.,  smoking, 
dietary  habits,  knowledge  and  attitudes, 
health  behavior  practices)  that  is 
appropriate  for  the  target  population. 
Respondents:  Individuals  or 
Households;  Number  of  Respondents: 
2,891;  Number  of  Respondents  Per 
Respondent:  1.6;  Average  Burden  Per 
Response:  .265  hours;  Estimated  Annual 
Burden  hours:  765  hours. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  below 
at  the  following  address:  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

Dated;  November  19, 1993. 

James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 

[FR  Doc.  93-28997  Filed  11-24-93;  8:45  am] 

BILLINQ  CODE  4160-17-M 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-33SO-N-59] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
stirplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  Mark  Johnston,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TOD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
imutilized  and  xmderutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Orfer  in  National 
Coalition  for  the  Homeless  v.  Veterans 


Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  t  lat  the 
property  cannot  he  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 

(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportxmity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  ^  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
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Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  Acact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Robert 
Conte,  Dept,  of  Army,  MiUtary 
Facihties,  DAEN-ZCI-P:  Rm.  1E671, 
Pentagon,  Washington,  DC  20310-2600; 
(703)  693-4583;  U.S.  Navy;  John  J.  Kane, 
Deputy  Division  Director,  Dept,  of  Navy, 
Real  Estate  Operations,  Naval  Facihties 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  (These  are  not  toll-free 
numbers). 

Dated:  November  19, 1993. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
De^Jopment. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  11/26/93 


Suitable/Available  Properties 
Buddings  (by  State) 

Kentucky 

Bldg.  1502,  Fort  Campbell 
Ft  ^mpbell  Co;  Christian  KY  42223 — 
Landholding  Agency:  Army 
Property  Niunb^.  219330429 
Status:  Underutilized 

Comment:  4627  sq.  ft,  1-story,  most  recent 
use — barber  shop,  needs  repair,  off-site  use 
only. 

Bldg.  2729,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223 — 
Landholding  Agency:  Army 
Property  Numlwn  219330430 
Status:  Unutilized  ‘ 

Coirunent:  5310  sq.  ft.,  2-story,  needs  rehab, 
off-site  use  only. 

Bldg.  2740,  Fort  Campbell 
Ft  ^mpbell  Co:  Christian  KY  42223 — 
Landholding  Agency:  Army 
Property  Numlwr  219330431 
Status:  Unutilized 

Comment:  3150  sq.  ft.,  1-story,  needs  repair, 
off-site  use  only. 

Bldg.  06644,  Port  Campbell 
Ft  Campbell  Co:  Christian  KY  42223 — 
Landholding  Agency:  Army 
Property  Number.  219330432 
Status:  Unutilized 

Comment:  8052  sq.  ft,  1-story,  most  recent 
use — lodge,  nee^  rehab,  off-site  use  only 
Bldg.  07147,  Fort  Campbell 
Ft  ^mpbell  Co:  Christian  KY  42223 — 
Landholding  Agency:  Army 
Property  Number  219330433 
Status:  Unutilized  > 

Coirunent:  10034  sq.  ft.,  l-story,  most  recent 
use — open  dining,  needs  rehab,  off-site  use 
only. 


Maryland 
Bldg.  E4890 

Aberdeen  Proving  Ground  Co:  Harford  MD 
21005-5001 

Landholding  Agency:  Army 
Property  Number  219330434 
Status:  Unutilized 

Comment  6250  sq.  ft,  1-story,  needs  rehab, 
presence  of  asbestos. 

New  Jersey 

Bldg.  421,  Fort  Monnoouth 

Ft.  Monmouth  Co:  Moiunouth  NJ  07703 — 

Landholding  Agency:  Army 

Property  Number  219330435 

Status:  Unutilized 

Comment  4720  sq.  ft.,  2-stoiy,  most  recent 
use — office. 

Bldg.  2529,  Fort  Monmouth 
Charles  Wood  Area 

Ft  Monmouth  Co:  Monmouth  NJ  07703 — 
Landholding  Agency:  Army 
Property  Number  219330436 
Status:  Unutilized 

Comment  4413  sq.  ft,  2-stoiy,  needs  rehab, 
most  recent  use — admin. 

New  York 
Bldg.  1848 

U.S.  Military  Academy 

Lake  Frederick  Road 

Woodbury  Co;  Orange  NY  1099&-1592 

Landholding  Agency:  Army 

Property  Number  219330437 

Status:  Underutilized 

Comment  2866  sq.  ft,  2-8tory,  needs  major 
repairs,  presence  of  asbestos  and  lead  base 
paint,  most  recent  use — storage/office,  off¬ 
site  use  only. 

Texas 

Bldg.  P-293,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219330441 
Status:  Unutilized 

Comment  442  sq.  ft,  1-story  brick,  needs 
rehab,  within  National  Landmarit  Historic 
District  off-site  use  only. 

Bldg.  P-298,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330442 
Status:  Unutilized 

Comment  3200  sq.  ft.  1-story  hollow  tile, 
needs  rehab,  within  Natio^  Landmark 
Historic  District  off-site  use  only. 

Bldg.  P-371,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330443 
Status:  Unutilized 

Comment  18387  sq.  ft,  2-story  structural 
tile,  most  recent  use — ^vehicle  maintenance 
shop,  off-site  use  only. 

Bldg.  P-377,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330444 
Status:  Unutilized 

Comment  74  sq.  ft.,  1-story  brick,  needs 
rehab,  most  recent  use — scale  house, 
located  in  National  Historic  District,  off¬ 
site  use  only. 

Bldg.  S-1164,  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 


Landholding  Agency:  Army 
Property  Number.  219330445 
Status:  Unutilized 

Comment  8629  sq.  ft.  l-story  metal,  needs 
rehab,  most  recent  use— classroom,  off-site 
use  only. 

Suitable/Unavailable  Properties 
Buildings  (by  State) 

Maryland 
Bldg.  230 

Naval  Communication  Detachment 
9190  Commo  Road 

Cheltenham  Co:  Prince  George  MD  20397- 
5520 

Landholding  Agency:  Navy 
Property  Number  779330010 
Status:  Unutilized 

Comment  12,384  sq.  ft,  4-ttary,  needs  rehab, 
potential  utiliti^,  includes  37  acres  of 
land. 

Unsuitable  Properties 
Buildings  (by  State) 

Alabama 

Bldgs.  516,  517 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340112 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  518 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340113 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  detwioration. 

Bldg.  604 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Numb^  219340114 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  616— Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Numb^  219340115 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  801 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340116 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  802 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340117 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1105 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340118 
Status:  Unutilized 
Reason:  Other 
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Comment:  Extensive  deterioration. 
Bldgs.  1431, 1432 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Numl^.  219340119 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  3406 — ^Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number.  219340120 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldgs.  3408,  3409 — Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340121 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldgs.  3802,  3809 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340122 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  3911 — ^Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number.  219340123 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  4107 — Fort  Rucker 
Ft  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340124 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldgs.  8601-8605 — ^Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number:  219340125 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldgs.  9009-9011, 9013,  9016 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340126 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9301 — ^Fort  Rucker 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Niunt^  219340127 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldgs.  9302,  9304, 9305 
Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Property  Number  219340128 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 


Arkansas 

Bldg.  3612,  Fort  ChaSee 

Ft.  Chafiee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numlwr  219340023 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3613,  Fort  ChaSee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340024 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3614,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340025 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3615,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340026 

Status:  Unutilized 

Reason:  Other  Secxired  Area 

Comment:  Extensive  deterioration. 

Bldg.  3616,  Fort  Chaffee 

Ft.  Chaffm  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numbi^  219340027 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3617,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340028 

Status:  Unutilized 

Reason:  Other  Secirred  Area 

Comment:  Extensive  deterioration. 

Bldg.  3618,  Fort  Chaffee 

Ft  Chaffs  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340029 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3619,  Fort  Chaffra 

Ft  ^affm  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340030 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3620,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000  » 

Landholding  Agency:  Army 

Property  Number:  219340031 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3621,  Fort  Chaffee 

Ft  ^affM  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340032 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3622,  Fort  Chaffee 

Ft.  ^affm  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 


Property  Number  219340033 
Status:  Unutilized 
Reason:  Other  Secured  Area 
Gomment:  Extensive  deterioration. 

Bldg.  3624,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340034 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3625,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340035 

Status;  Unutilized 

Reason;  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3626,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340036 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3627,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number;  219340037 

Status:  Unutilized 

Reason:  Other  Seoired  Area 

Comment:  Extensive  deterioration. 

Bldg.  3628,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340038 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3629,  Fort  Chaffs 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340039 

Status;  Unutilized 

Reason;  Other  Secured  Area 

Comment;  Extensive  deterioration. 

Bldg.  3630,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Niunber:  219340040 

Status;  Unutilized 

Reason;  Other  Seemed  Area 

Comment;  Extensive  deterioration. 

Bldg.  3631,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219340041 

Status;  Unutilized 

Reason:  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3632,  Fort  Chaffee 

Ft.  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numfwr:  219340042 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3633,  Fort  Chaffee 

Ft.  Chaffro  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Nnmlwr:  219340043 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment:  Extensive  deterioration. 
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Bldg.  3635,  Fort  Chafiee 

Ft  ^a8ee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340044 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3636,  Fort  ChaSee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219340045 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3637,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340046 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3638,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340047 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3640,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Nvunber  219340048 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3641,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numlwr:  219340049 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3642,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Niunber.  219340050 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3643,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340051 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3644,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340052 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3645,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340053 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3658,  Fort  Chaffee 
Ft  Chaffee  Co:  Sebastian  AR  72905-5000 
Landhriding  Agency:  Army 
Property  Number  219340054 


Status:  Unutilized 
Reason:  Other  Secured  Area 
Comment  Extensive  deterioration. 

Bldg.  3659,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340055 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3662,  Fort  Chaffee 

Ft  Qaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340056 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3664,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Nurntwr  219340057 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3667,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340058 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Conunent:  Extensive  deterioration. 

Bldg.  3669,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340059 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3670,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340060 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3671,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numtwr  219340061 

Status:  Unutilized 

Reason:  Other  Seciued  Area 

Comment:  Extensive  deterioration. 

Bldg.  3707,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340062 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3713,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340063 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3714,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340064  - 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3715,  Fort  Chaffee 


Ft  Chaffee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Numbi^  219340065 
Status:  Unutilized 
Reason:  Other  Sec^lred  Area 
Comment  Extensive  deterioration. 

Bldg.  3716,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340066 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3717,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340067 

Status;  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3718,  Fort  Qiaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340068 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3719,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340069 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3720,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340070 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3721,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency;  Army 

Property  Numlwr  219340071 

Status:  Unutilized 

Reason;  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3722,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Niunber  219340072 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3723,  Fort  Chaffee 

Ft  ^affee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number  219340073 

Status;  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3725,  Fort  Chaffee 

Ft  ^affae  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numl»r  219340074 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment  Extensive  deterioration. 

Bldg.  3726,  Fort  Chaffee  ^ 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 
Landholding  Agency:  Army 
Property  Number  219340075 
Status:  Unutilized 
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Reason:  Other  Secured  Area 
Comment:  Extensive  deterioration. 

Bldg.  3750,  Fort  Chafiiae 

Ft  Chafira  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numbi^.  219340076 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3751,  Fort  ChaSee 

Ft  &a6ra  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numb^.  219340077 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3752,  Fort  ChaSee 

Ft  Chafiee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numbi^.  219340078 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3754,  Fort  ChaSee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340079 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3755,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numl^.  219340080 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3756,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219340081 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3758,  Fort  Chaffee 

Ft.  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340082 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3759,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numl^  219340083 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3760,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Niunber:  219340084 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3761,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numbi^.  219340085 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3764,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 


Landholding  Agency:  Army 

Property  Numtwr.  219340086 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioratioiL 

Bldg.  3765,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219340087 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Bldg.  3771,  Fort  Chaffee 

Ft  ^affee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numlwr  219340088 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioratioiL 

Bldg.  3773,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Numlwr.  219340089 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioratioiL 

Bldg.  3775,  Fort  Chaffee 

Ft  Chaffee  Co:  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number.  219340090 

Status:  Unutilized 

Reason:  Other  Secured  Area 

Comment:  Extensive  deterioration. 

Iowa  * 

Bldg.  679 

Iowa  Army  Ammunition  Plant 
Middletown  Co:  Des  Moines  lA  52638 — 
Landholding  Agency:  Army 
Property  Number.  219340091 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Kentucky 

Bldg.  477,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agancy:  Army 
Property  Number:  219340132 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1011,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Niunber:  219340133 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1012,  Port  Knox 
Ft  I^ox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Number.  219340134 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1013,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Number:  219340135 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  1014,  Pent  Knox 

Ft.  Knox  Co:  Hardin  KY  40121 — 


Landholding  Agency:  Army 
Property  Numb^.  219340136 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1015,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Numb^.  219340137 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1016,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Numl^  219340138 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1017,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Numlwr:  219340139 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1018,  Fort  Knox 
Ft  i^ox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Number  219340140 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deteriesation. 
Bldg.  1019,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Niunber:  219340141 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1020,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  NumW:  219340142 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1021,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Numl:^.  219340143 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1023,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121 — 
Landholding  Agency:  Army 
Property  Numl^.  219340144 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1025,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numl^.  219340145 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1026,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numb^  219340146 
Status:  Unutilized 
Reason;  Other 
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Comment:  Extensive  deterioration. 
Bldg.  1027,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  NumlMR  219340147 
Status;  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1049,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340148 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1050,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunber:  219340149 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  1051,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340150 
Status:  Unutilized 
Reason:  Other 

Comment;  Extensive  deterioration. 
Bldg.  1302,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340151 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1471,  Fort  Knox 
Ft  I^ox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numbi^.  219340152 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  1501,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numfa^  219340153 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  2387,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340154 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  2733,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340155 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  5085,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340156 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  5135,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 


Property  Number  219340157 
Stat\is;  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  5136,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
'  Landholding  Agency:  Army 
Property  Number  219340158 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6291,  Fort  Knox 
Ft  ^ox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340159 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 
Bldg.  6292,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340160 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6293,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numlwr  219340161 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6294,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numtwr  219340162 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6643,  Fort  Knox 
Ft  I^ox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340163 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  6644,  Fort  Knox 
Ft  ^ox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numbw:  219340164 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6645,  Fort  Knox 
.  Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numbi^.  219340165 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6759,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numb^  219340166 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  6760,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency.  Army 
Property  Numb^.  219340167 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 


Bldg.  6761,  Fort  Knox 
Ft  I^ox  Co:  Hardin  KY  40121- 
Landholding  Agency.  Army 
Property  Number  219340168 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  7743,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunber:  219340169 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  9020,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340170 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration.  ' 
Bldg.  9021,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number:  219340171 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9022,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunlwr  219340172 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9480,  Fort  Knox 
Ft  Knox  Co;  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340173 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9481,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340174 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9482,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340175 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9483,  Fort  Knox 
Ft  I^ox  Co:  Hardin  KY  40121-. 
Landholding  Agency:  Army 
Property  Number  219340176 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9484,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numb^  219340177 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  9493,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Niunber:  219340178 
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Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  9495,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219340179 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00154,  Fort  Campbell 
Ft.  ^mpbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number.  219340221 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00155,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340222 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00156,  Fort  Campbell 
Ft  ^mpbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340223 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00157,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340224 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00158,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340225 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00159,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340226 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 
Bldg.  00160,  Fort  Campbell 
Ft  CampbeU  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340227 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00162,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Nmnber  219340228 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00163,  Fort  Campbell 
Ft  ^mpbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunber  219340229 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  00164,  Fort  Campbell 


Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340230 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00166,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340231 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  00168,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunber  219340232 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  07166,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219340233 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  02611,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340242 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 
Bldg.  02613,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340243 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  02615,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219340244 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 
Bldg.  02617,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340245 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  02625,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340246 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 
Bldg.  02627,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219340247 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Bldg.  02630,  Fort  Campbell 
Ft  Campbell  Co:  Quistian  KY  42223- 
Landholding  Agency:  Army 
Property  Number  219340248 
Status:  Unutilized 


Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  02634,  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219340249 
Status:  Unutilized 
Reason:  Other 

Conunent:  Extensive  deterioration. 

Bldg.  02636,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agenc;  Army 
Property  Number  21934025C 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02638,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219340251 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02640,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunber  219340252 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  02642,  Fort  Campbell 
Ft  Campbell  Co:  Christian  KY  42223- 
Landholding  Agency:  Army 
Property  Niunber  219340253 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 
Louisiana 

Bldg.  607,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Niunber  219340105 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  608,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219340106 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  703,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219340107 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  704,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219340108 
Status:  Unutilized 
Reason:  Other 

Conunent;  Extensive  deterioration. 

Bldg.  8001,  Fort  Polk 

Ft  Polk  Co:  Vemon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number  219340109 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  8218,  Fort  Polk 
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Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency;  Army 
Property  Numbi^  219340110 
Status:  Unutilized 
Reason;  Other 

Comment  Extensive  deterioration. 

Bldg.  8219,  Fort  Polk 

Ft  Polk  Co:  Vernon  Parish  LA  71459-7100 
Landholding  Agency:  Army 
Property  Number:  219340111 
Status;  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Nebraska 

Bldg.  AOOll 

Cor^usker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number  219340129 
Status:  Unutilized 
Reason;  Other 

Comment  Extensive  deterioration. 

Bldg.  A0012 

Coi^usker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency;  Army 
Property  Numbiw  219340130 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  A0018 

Coi^usker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Numt^  219340131 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

North  Carolina 

Bldg.  N-3808,  Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number.  219340099 

Status:  Unutilized 

Reason:  Other 

Conunent  Extensive  deterioration. 

Bldg.  M-49S7,  Fort  Bragg 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Nundrar  219340100 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  deterioration. 

Bldg.  M-5156,  Fort  Bragg 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency;  Army 
Property  Numb^.  219340101 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  A-6163,  Port  Bragg 
Ft  Bragg  Co;  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number.  219340102 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  2-2134,  Fort  Bragg. 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency;  Army 
Property  Numbm  219340103 
Status:  Unutilized 
Reason:  Other 


Comment  Extensive  deterioration. 

Bldg.  3-1931,  Fort  Bragg 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Numbw  219340104 
Status:  Unutilized 
Reason:  Secxired  Area. 

Texas 

Bldg.  T-2431 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency;  Army 
Property  Number:  219340095 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  P-8239 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Numb^  219340096 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  P-8263 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Numbi^.  219340097 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  P-8268 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number.  219340098 
Stahis:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 
Bldg.  56320,  Fort  Hood 
Ft  Hood  Co;  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219340233 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  Deterioration. 
Bldg.  56550,  Fort  Hood 
Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agracy:  Army 
Property  Numb^  219340239 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  Deterioration. 
Bldg.  56650,  Fort  Hood 
Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219340240 
Status;  Unutilized 
Reason:  Other 

Comment  Extensive  Deterioration. 
Bldg.  56860,  Fort  Hood 
Ft  Hood  Co;  Coryell  TX  76544- 
Landholding  Agmcy:  Army 
Property  Numl^  219340241 
Status:  Unutilized 
Reason:  Other 

Comment:  Extensive  Deterioration. 

Virginia 

Bldg.  T-361S 

US  Army  Combined  Arms  Support 
Command 
Fort  Lee 


Ft  Lee  Co;  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Number  219340092 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  T-11002 

US  Army  Combined  Arms  Support 
Command 
Fort  Lee 

Ft  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Army 
Property  Numbm  219340093 
Status:  Unutilized 
Reason:  Other 

Comment  Extensive  deterioration. 

Bldg.  T-11003 

US  Army  Combined  Arms  Support 
Command 
Fort  Lee 

Ft  Lee  Co:  Prince  George  VA  23801- 
Landholding  Agency:  Amy 
Property  Number  219340094 
Status:  Unutilized 
Reason;  Other 

Comment:  Extensive  deterioration. 

(FR  Doc.  93-28914  Filed  11-24-93;  8:45  am] 
BIUJNQ  CODE  4210-3-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-4210-05;  N-5791] 

Termination  of  Recreation  and  Public 
Purposes  Classification  and  Opening 
Order,  Nevada 

November  17, 1993. 

ACCNCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
Recreation  and  Public  Purposes 
classification  and  opens  the  land  to 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws. 
EFFECTIVE  DATE:  December  27, 1993. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Mary  Clark,  Nevada  State  Office,  Bureau 
of  Land  Management,  850  Harvard  Way, 
Reno,  NV  89520,  (702)  785-6530. 
SUMMARY:  In  the  early  1970s,  the  land 
described  below  was  cleissified  as 
suitable  for  lease  or  sale  pursuant  to  the 
Recreation  and  Public  Piirposes  Act,  as 
amended  (43  U.S.C  869,  869-1  to  869- 
4).  The  Proposed  Qassification  Decision 
issued  on  December  6, 1971,  segregated 
the  land  from  appropriation  imder  the 

f>ublic  land  laws  and  the  general  mining 
aws: 

Mount  Diablo  Meridian,  Nevada 
T.  34N.,R.  56  8., 

Sec.  30,  lots  13-16,  inclusive,  lots  18-24, 
inclusive,  lots  28-33,  inclusive,  lots  37- 
40,  inclusive,  and  lot  47. 
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Patent  was  subsequently  issued  to  the 
Elko  Coimty  Board  of  County 
Commissioners  on  July  17, 1972.  By 
quitclaim  deed  dated  September  7, 

1983,  the  land  was  reconveved  to  the 
United  States:  it  had  never  been 
developed  for  recreation  purposes.  Title 
was  accepted  on  October  5, 1983,  and 
on  that  date  the  land  returned  to  its 
former  public  land  status. 

Pursuant  to  section  7  of  the  Taylor 
Grazing  Act  (48  Stat.  1272)  and  the 
authority  delegated  by  Appendix  1  of 
Bureau  of  Land  Management  Manual 
1203,  the  aforementioned  Recreation 
and  ^blic  Purposes  classification  is 
hereby  terminated. 

At  10  a.m.  on  December  27, 1993  the 
above  described  land  will  become  open 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  existing  rights,  the 
provisions  of  existing  with^wals,  and 
the  requirements  of  applicable  laws, 
rules,  and  regulations. 

At  10  a.m.  on  December  27, 1993  the 
above  described  land  will  become  open 
to  the  location  under  the  United  States 
mining  laws.  Appropriation  of  the  land 
xmder  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  imder  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

The  land  has  been  and  will  remain 
open  to  the  operation  of  the  Recreation  ‘ 
and  Public  Purposes  Act,  as  amended 
(43  U.S.C  869,  869-1  to  869-4],  and  to 
leasing  under  the  mineral  leasing  laws. 
Billy  R.  Templeton, 

State  Director,  Nevada. 

[FR  Doc.  93-28981  Filed  11-24-93;  8:45  am) 

BIUJNG  CODE  4310-HC-M 


[AZ-92(M)4-421(M)4;  AZA  20349A  and  AZA 
23217A] 

Arizona:  Reconveyed  Mineral  Estate 
Opened  to  Entry  In  Mohave  County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Opening  order. 

SUMMARY:  The  following  described  lands 
were  a  portion  of  the  mineral  estate 
reconveyed  to  the  United  States 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 


1976, 43  U.S.C  1701  et  seq.,  with  the 
State  of  Arizona  (AZA  20349A)  and 
Santa  Fe  Railroad  (A21A  23217A).  This 
order  will  open  these  lands  to  location 
and  entry  imder  all  mineral  laws: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  15  N.,R.18W., 

Sec  29,  all; 

Sec  31,  lots  1  and  2,  E»A,  E'ANWV^; 

Sec.  32,  SWV4; 

Sec  33,  all. 

Containing  1,914.34  acres. 

At  9  a.m.  on  December  27, 1993,  the 
land  described  above,  will  be  opened  to 
entry  under  the  United  States  mining 
laws.  The  reconveyed  mineral  estate 
will  be  open  to  applications  and  offers 
imder  all  locatable,  leasable  and  salable 
mineral  laws,  including  the  Geothermal 
Steam  Act,  subject  to  valid  existing 
rights,  and  requirements  of  applicable 
laws.  The  surface  estate  of  the  lands  in 
section  31,  lot  2  EViNWy4,  T.  15  N.,  R. 

18  W.,  Gila  and  Salt  River  Meridian, 
Arizona,  containing  117.22  acres,  are  in 
private  ownership. 

Appropriation  under  the  general 
mining  laws  prior  to  the  date  and  time 
of  restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 

U. S.C.  section  38  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
laws.  The  Bureau  of  Land  Management 
will  not  interveqp  in  disputes  between 
rival  locators  over  possessory  rights, 
since  Congress  has  provided  for  such 
determinations  in  local  courts.  All 
applications  and  offers  received  prior  to 
9  a.m.  on  December  27, 1993,  will  be 
considered  as  simultaneously  filed  as  of 
that  time  and  date.  Those  applications 
and  offers  received  thereafter  shall  be 
considered  in  the  order  of  filing.  A 
drawing  will  be  held  in  accordance  with 
43  CFR  1821.2-3,  if  necessary. 

The  above  described  lands  will 
remain  closed  to  all  other  forms  of 
appropriation. 

Inqriiries  concerning  the  land  should 
be  addressed  to  Levi  Deike,  Area 
Manager,  Havasu  Resource  Area,  3189 
Sweetwater  Avenue,  Lake  Havasu  City, 
Arizona  86440. 

Lois  Cameal, 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  93-28987  FQed  11-24-93;  8:45  am] 
BILUNO  CODE  4310-32-M 


[MT-930-441(M)2] 

Notice  To  Comment  on  Area  of  Critical 
Environmental  Concern;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  section 
202(c)  of  the  National  Environmental 
Policy  Act  of  1969,  a  draft  resource 
management  plan  and  environmental 
impact  statement  was  prepared  for  the 
Big  Dry  Resource  Area  planning  area. 
Dt^ng  the  public  comment  period  on 
the  draft,  two  new  areas  were  proposed 
for  areas  of  critical  environmental 
concern  designation.  Smoky  Butte  and 
the  Miles/Sitting  Bull  Cedar  Creek 
Fight.  In  accordance  with  43  CFR 
1610.7-2,  written  comments  on  these 
proposed  areas  of  critical  environmental 
concern  will  be  accepted  for  60  days, 
beginning  with  the  date  of  this  Federal 
Register  notice.  Written  comments 
pertaining  to  these  areas  of  critical 
environmental  concern  and  received 
during  the  comment  p^od  will  be 
considered  in  preparation  of  the  Final 
Big  Dry  Resource  Management  Plan  and 
Environmental  Impact  Statement. 
ADDRESSES:  Written  comments  on  the 
two  proposed  areas  of  critical 
environmental  concern  should  be 
addressed  to:  Chuck  Frost,  District 
Manager,  Bureau  of  land  Management, 
Miles  City  District  Office,  P.O.  Box  940, 
Miles  City,  Montana  59301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Bloom,  Resource  Management 
Plan  and  Environmental  Impact 
Statement  Team  Leader,  Big  Dry 
Resource  Area  Office,  Miles  City  Plaza, 
Miles  City,  Montana  59301, 406-232- 
7000. 

SUPPLEMENTARY  INFORMATION:  The 
Smoky  Butte  geologic  feature  (80  public 
surface  areas)  in  Gufield  County  would 
be  designated  as  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  protect  its  unique 
geologic  values.  Management  actions 
affecting  this  area  are:  Off-road  vehicle 
travel  would  be  closed,  locatable 
minerals  would  be  withdrawn  from 
entry  subject  to  valid  existing  rights, 
mineral  material  sales  and  permits 
would  not  be  allowed,  nonenergy 
leasable  minerals  and  coal  would  not  be 
available  for  leasing,  oil  and  gas  leasing 
would  be  allowed  with  a  no-s\irface 
occupancy  stipulation,  geophysical 
exploration  would  be  allowed,  livestock 
grazing  would  be  allowed,  and  rights-of- 
way  construction  would  be  excluded. 
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The  Miles/Sitting  Bull  Cedar  Creek 
Fight  in  Prairie  Coimty  has  no  public 
su^ce.  An  area  of  critical 
environmental  concern  means  "Areas 
within  the  public  lands  where  special 
management  attention  is  required 
*  *  *”  (43  CFR  1601.5(a)).  As  these 
lands  are  not  managed  by  BLM,  special 
management  attention  cannot  be 
recommended.  This  area  will  be 
considered  and  dropped  from  further 
analysis  in  the  Final  Big  Dry  Resource 
Management  Plan  and  ^vironmental 
Inmact  Statement. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  concern. 

Dated:  November  17, 1993. 

John  A.  Kwiatkowrski, 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

[FR  Doc.  93-28989  Filed  11-24-93;  8:45  am) 
BH.UNG  CODE  4310-I)N-M 


[CA-01 9-04-41 10>03] 

Availability  of  Final  Holilster  Resource 
Management  Plan  Amendment  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  40  CFR  1501.7 
and  43  CFR  1610.2(c),  a  final  Resource 
Management  Plan  Amendment/ 
Environmental  Impact  Statement  (RMP 
Amendment/ElS)  has  been  prepared  for 
the  Hollister  Resource  Area.  The  final 
RMP  Amendment/EIS  describes  and 
analyzes  the  impacts  of  oil  and  gas 
leasing  on  approximately  310,000  acres 
of  public  land  and  385,000  additional 
acres  of  private  lands  with  federal 
ownership  of  subsurface  minerals. 

These  lands  are  located  in  the  central 
California  counties  of  Monterey,  San 
Benito,  Fresno,  Madera,  and  Merced. 

Decisions  relating  to  oil  and  gas 
leasing  generated  during  this  planning 
process  will  supersede  diose  currently 
in  the  Hollister  RMP.  Copies  of  the  final 
RMP  Amendment/EIS  can  be  obtained 
from  the  Hollister  Resource  Area  Office, 
20  Hamilton  Court,  Hollister  CA  95023. 

Copies  are  also  available  for  review  at 
public  libraries  in  Safinas,  Coalinga, 
Hollister,  and  Fresno  and  at  the 
following  BLM  locations: 

Office  of  Public  Affairs,  Main  Interior 
Building  rm.  5600, 18th  and  C  Street  NW., 
Washington,  DC  20240. 

California  State  Office,  2800  Cottage  Way, 
Sacramento,  CA  95825. 

Bakersfield  District  Office,  800  Truxton 
Avenue,  Bakersfield,  CA  93301. 

Background  information  and  maps 
used  in  developing  the  final  RMP 


Amendment/EIS  can  be  reviewed  at  the 
Hollister  Resotirce  Area  Office. 

This  RMP  Amendment  is  subject  to  a 
30-day  protest  period.  Any  part  of  this 
proposed  decision  can  be  protested  by 
any  person  who  has  been  an  active 
participant  in  the  planning  process  and 
has  a  simificant  interest  that  may  be 
adversely  affected  by  the  approval  of 
this  RMP  Amendment. 

DATES:  Protests  must  be  postmarked 
within  30  days  after  the  Environmental 
Protection  Agency  publishes  the  notice 
of  availability  of  the  Final  EIS  in  the 
Federal  Register.  Protests  miist 
minimally  contain  the  following 
information: 

(1)  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  fifing  the  protest, 

(2)  A  statement  of  the  issue  or  issues 
being  protested, 

(3)  A  statement  of  the  part  or  parts 
being  protested  citing  pages,  paragraphs, 
maps,  etc  of  the  RMP  Amendment 
where  practical, 

(4)  A  copy  of  all  documents 
addressing  the  issue(s)  for  the  record, 
and 

(5)  A  concise  statement  of  why  you 
believe  the  BLM  State  Director’s 
decision  in  incorrect 
ADDRESSES:  Protests  must  be  sent  to: 
Director  (760),  Bureau  of  Land 
Management,  1849  “C”  Street  NW.  (406 
L  Street),  Washington,  DC  20240. 

FCm  FURTHER  INFORMATION  CONTACT: 

Steve  Addington,  RMP  Team  Leader, 
Hollister  Resource  Area;  phone  (408) 
637-8183. 

SUPPLEMENTARY  INFORMATION:  The  final 
RMP  Amendment/EIS  analyzes  five 
alternative  management  scenarios  for 
the  oil  and  gas  leasing  program  to 
address  the  following  issues:  Air 
quality;  threatened,  endangered  and 
other  special  status  plants;  threatened, 
endangered,  and  other  special  status 
animals;  scenic  values;  ground  water 
and  surface  water  quality;  and  mineral 
exploration  and  development.  Each 
alternative  provides  management 
direction  for  the  issues  being  addressed. 
The  alternatives  can  be  summarized  as: 
(1)  No  action  or  continuation  of  present 
management.  (2)  no  leasing,  (3)  leasing 
with  Endangered  Species  Stipulation  on 
T&E  Plant  populations  and  No  Surface 
Occupancy  Stipulation  (NSO)  on 
Pinnacles  National  Monument 
viewshed,  (4)  leasing  with  Endangered 
Species  Stipulation  on  T&E  Plant 
Habitat  and  NSO  Stipulation  on 
Piimacles  National  Monument 
viewshed,  and  (5)  no  leasing  in  T&E 
Animal  Habitat.  The  Leasing  with 
Endangered  Species  Stipulation  on  T&E 
Plant  Habitat  and  NSO  Stipulation  on 


Pinnacles  National  Monument 
Viewshed  Alternative  has  been 
identified  as  the  BLM’s  Proposed 
Action. 

Public  participation  has  occurred 
throughout  the  RMP  process.  A  Notice 
of  Intent  was  filed  in  the  Federal 
Register  in  January  1990.  The  Notice  of 
Availability  of  Planning  Criteria  was 
published  in  the  Federal  Register  in 
June  1991.  The  Draft  RMP  Amendment 
and  Draft  EIS  was  released  in  August 
1992.  Copies  of  the  draft  document  were 
distributed  to  all  interested  or  affected 
parties.  All  substantive  comments 
received  in  response  to  the  draft  were 
addressed  and/or  incorporated  into  the 
Final  RMP  Amendment  and  EIS. 

Dated:  November  19, 1993. 

Robert  E.  Beehler, 

Area  Manager.  Hollister  Resource  Area. 

(FR  Doc.  93-28985  Filed  11-25-93:  8:45  am) 
Boxmo  CODE  4310-40-M 


PD-942-04-4059-02] 

Idaho;  Filing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  November  19. 1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  fines,  the  subdivision  of 
sections  9  and  10,  a  metes-and-boimds 
survey  in  section  10  and  a  survey  of  Lot 
4  in  section  10,  Township  14  South, 
Range  32  East,  Boise  Meridian,  Idaho, 
Group  No,  846,  was  accepted  November 
15, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  November  19, 1993. 

GaryTOviatt. 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  93-28992  Filed  11-24-93:  8:45  am) 
BiUJNQ  CODE  4310-OG-M 


[AZ-930-4210-06;  A-2680,  A-6S98,  A-7131. 
A-13001,  AR-05059.  AR-07159.  AR-0189501 

Proposed  Modification  and 
Continuation  of  Withdrawals; 
Opportunity  for  Public  Comments, 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior, 


62370 


Federal  Register  /  Vol.  58,  No.  226  /  Friday,  November  26,  1993  /  Notices 


ACTK3N:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
modify  and  continue  for  20  years,  the 
following  withdrawal  orders  or  portions 
thereof,  as  amended  or  modified; 

EO-1417  (A-13001),  SO-11/18/1907  (AR- 
07159),  PLO-1176  (AR-05059),  PLO-1845 
(AR-018950),  PLO-3263  (AR-07159), 
PLO-4704  (A-2680),  PLO-5354  (A-7131), 
PLO-5384  (A-6898). 

These  Orders  withdrew  National 
Forest  System  lands  in  the  Apache- 
Stigreaves  National  Forests  for  use  by 
the  Forest  Service  as  lookouts, 
administrative  sites,  and  ranger  stations. 
All  sites  continue  to  be  utilized  for 
purposes  withdrawn  and  the  Forest 
Service  does  not  anticipate  any 
significant  changes  in  land  use  in  the 
near  future.  Most  of  the  land  has  been 
and  all  will  remain  closed  to  operation 
of  the  mining  law.  A  number  of  the  sites 
will  be  reduced  in  size  for  more  efficient 
management. 

DATES:  Comments  on  the  proposed 
action  should  be  received  on  or  before 
February  24, 1994. 

ADDRESSES:  Comments  should  be  sent  to 
the  Arizona  State  Director,  Bureau  of 
Land  Management  (BLM),  3707  North 
7th  Street,  Phoenix,  Arizona,  85104,  or 
P.O.  Box  16563,  Phoenix,  Arizona 
85011-6563. 

FOR  FURTHER  INFORMATION  CONTACT: 

Johh  Mezes,  BLM,  Arizona  State  Office, 
602-650-0509. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  that  Public  Land 
Orders  (PLO)  1176, 1845,  3265,  4704, 
5354,  5384,  Executive  Oirier  1417  dated 
10/2/1911,  and  Secretarial  Order  dated 
11/18/1907  withdrawing  lands  for  uses 
such  as  administrative  sites,  lookouts 
and  ranger  stations,  be  modified  and 
generally  continued  for  20  years.  Some 
of  the  same  orders  have  been  utilized  to 
withdraw  other  sites  for  a  variety  of 
uses.  These  uses  will  be  addressed  in 
other  withdrawal  review  reports. 
Portions  of  specific  sites  will  be  reduced 
in  size  to  better  meet  present  day  needs. 
All  sites,  or  portions  thereof,  remaining 
withdrawn  will  remain  closed  to 
operations  under  the  mining  laws;  they 
will  continue  to  be  open  to  the  mineral 
leasing  laws  and  to  other  uses 
applicable  to  National  Forest  System 
lands.  Continuation  of  the  withdrawal 
as  proposed  in  this  notice  is  in 
conformance  with  the  approved 
planning  documents  for  the  forests.  All 
sites  listed  below,  with  one  exception, 
are  located  within  the  boundaries  of  the 
Apache-Sitgreaves  National  Forests  in 
Coconino,  Navajo,  Apache  and  Greenlee 


Counties,  in  Arizona.  The  individual 
sites  are  described  as  follows: 

GiU  and  Salt  River  Meridian 

Round  Valley  Administrative  Site  {A-13001) 

T.  9  N.,  R.  29  E., 

Sec.  28,  NEV4SWV4. 

The  area  described  totals  40.00  acres 

Deer  Springs  Lookout  and  Administrative 
Site  (A-05959) 

T.  11N.,R.  18E., 

Sec.  34,  S’ANWV4,  Lots  1  and  4. 

The  areas  described  totals  147.55  acres. 

Gentry  Lookout  and  Administrative  Site  (AR- 
05059) 

T.  11  N.,  R.  15E., 

Sec.  35,  NWV4NEV4. 

The  area  described  contains  40.00  acres. 

Heber  Administrative  Site  (AR-05059) 

T.  12  N.,  R.  17  E., 

Sec.  32,  SWV4,  SWV4NWV4,  Lots  4  and  6. 
The  areas  described  aggregate  259.85  acres. 
Lakeside  Administrative  Site  (AR-05059) 

T.  9  N.,  R.  22  E., 

Sec.  23,  portions  of  WV^NW'ANE’A, 
SWV4NEV4,  W'/iiSEV4NEV4  and  an 
irregular  tract  in  the  E’/iNW’ASE'A. 

The  areas  described  aggregate  totals  68.83 
acres. 

Los  Burros  Administrative  Site  (AR-05059) 

T.  9  N.,  R.  25  E.. 

Sec.  26,  SWV4SWV4; 

Sec.  27,  SE^ASE’A; 

Sec.  34,  E’ANE'A; 

Sec.  35,  WViNW’A. 

The  areas  described  aggregate  240.00  acres. 
Pinedale  Ranger  Station  (AR-05059) 

T.  11  N.,  R.  20  E., 

Sec.  32,  N’ASE’A,  NE’ASW’A,  E’ANE’A, 
SWV4NEV4. 

The  areas  described  aggregate  240.00  acres. 

Promontory  Lookout  and  Administrative  Site 
(AR-05059) 

T.  11  N.,  R.  13  E., 

Sec.  5.  NWV4SWV4: 

Sec.  6,  NEV4SEV4. 

The  areas  described  aggregate  80.00  acres. 

Juniper  Ridge  Lookout  Administrative  Site 
(AR-018950) 

T.  10  N..  R.  20  E., 

Sec.  14,  E1ANEV4NWV4. 

The  area  described  contains  20.00  acres 

Alpine  Ranger  Station  and  Administrative 
Site  it 2  (AR-07159) 

T.  5  N.,  R.  30  E., 

Sec.  12,  SEV4NEV4SEV4. 

T.  5  N..  R.  31  E., 

Sec.  7,  SWV4  lot  3  and  lot  5. 

The  areas  described  aggregate  24.79  acres. 

Hannagan  Ranger  Station  Administrative 
Site  (AR-07159) 

T.  3  N.,  R.  29  E.,  Unsurveyed 
Sec.  2,  WV2NWV4NWV4.  W’ASW’ANW’A, 
approximate  location; 


Sec  3,  E’ANE’ANE’A,  E’ASEV4NEV4, 
approximate  location. 

The  areas  described  aggregate  80.00  acres. 
Bear  Mountain  Lookout  (AR-07159) 

T.  2  N.,  R.  29  E.,  Unsurveyed 
Sec.  9,  SEV4NWV4,  approximate  location. 

The  area  described  contains  40.00  acres. 

Blue  Lookout  (AR-07159) 

T.  3  N.,  R.  29  E.,  Unsurveyed. 

Sec.  36,  S’/iSW^ANE^A,  approximate 
location. 

The  area  described  contains  20.00  acres. 
Escudilla  Lookout  (AR-07159) 

T.  6  N.,  R.  31  E.. 

Sec  6,  SE'A  of  lot  4. 

The  area  described  contains  10.25  acres. 
Greer  Administrative  Site  (AR-07159) 

T.  7  N.,  R.  27  E.. 

Sec.  12,  N’ASEV4NWV4. 

The  area  described  contains  20.00  acres. 

Water  Canyon  Ranger  Station  Administrative 
Site  (AR-07159) 

T.  8  N.,  R.  29  E., 

Sec.  28,  lot  3. 

The  area  described  contains  41.77  acres. 
Strayhorse  Administrative  Site  (A-2680) 

T.  2  N.,  R.  29  E.,  (Unsurveyed) 

Sec.  2,  SEV4SWV4,  except  that  part 
previously  withdrawn  by  PLO  1583. 

The  area  described  contains  approximately 
40.00  acres. 

Chevelon  Ranger  Station  Administrative 
State  (A-7131) 

T.  13  N.,  R.  13  E., 

Sec.  1,  SE'ANE’A,  E’/iSWiANE'A, 

NV2SEV4,  SEV4SEV4,  N’ASW’ASE’A. 

T.  13  N.,  R.  14  E., 

Sec.  6,  WViz  of  lot  5,  and  lot  7. 

The  areas  described  aggregate  276.71  acres. 

O’baco  Lookout  and  Administrative  Site  (A- 
6898) 

T.  12  N.,  R.  12  E., 

Sec.  10,  SEV4SEV4NWV4. 

The  area  described  contains  approximately 
10.00  acres. 

Heber  Job  Corps  Conservation  Center 
Administrative  Site  (A-6898) 

T..  12  N.,  R.,  16  E., 

Sec.  20.  N»ASEV4,  SW'ASE’A, 
NV2SEV4SEV4,  SWV4SEV4SEV4. 

The  areas  described  aggregate  150.00  acres. 

The  areas  described  in  this 
publication  aggregates  1,849.75  acres. 
The  purpose  of  these  withdrawals  is  to 
protect  U.S.  Forest  Service  lookouts, 
administrative  sites,  and  ranger  stations 
from  location  and  possible  disturbances 
caused  mining  activity. 

For  a  period  of  90  days  horn  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  these  proposed  actions 
may  present  their  views  in  writing  to 
this  office.  The  authorized  officer  of  the 
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BLM  will  undertake  such  investigation 
as  is  necessary  to  determine  the  ^sdng 
and  potential  demand  for  the  land  and 
its  resomrces. 

A  report  Krill  be  prepared  for 
consideration  to  determine  whether  or 
not  the  withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  a  final  determination  will  be 
published  in  the  Federal  Register  in  the 
form  of  a  Public  Land  Order.  The 
existing  withdrawals  will  continue  in 
force  pending  the  final  determination  on 
each  action. 

Herman  L.  Kast, 

Deputy  State  Director,  Lands  and  Renewable 
Resources. 

[FR  Doc  93-28984  Filed  11-24-93;  8:45  am] 
BILLING  CODE  43i»-aa-ai 


Rsh  and  Wildlife  Service 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  reinstatement 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  Copies  of  the  proposed 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service’s  clearance  officer  at  me  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Service 
Clearance  Officer  and  the  Office  of 
Management  and  Budget,  Paperwork 
Redu^on  Project  (1018-0022) 
Washington,  I)C  20503,  telephone  202- 
395—7340. 

Title:  F^eral  Fish  and  Wildlife 
License/Permit  Application  and  Related 
Reports. 

OMB  Approval  Number:  1018-0022. 

Abstract:  The  Federal  Fish  and 
Wildlife  License/Permit  application  is  a 
standard  application  to  assist  persons 
applying  for  Service  permits  issued 
under  subchapter  B  of  title  50  of  the 
Code  of  Federal  Regulations  (CFR).  In 
addition  to  the  permit  application, 
attachments  are  necessary  to  provide 
additional  information  required  for  each 
specific  tyne  of  permit.  The  information 
on  the  application  form  will  be  used  to 
review  permit  applications  and  allow 
the  Service  to  make  decisions,  according 
to  criteria  established  in  various  Federal 
wildlife  conservation  statutes  and 
regulations,  cm  the  issuance, 
suspension,  revocaticm  or  denial  of 
permits. 


Service  Form  Number:  3-200. 
Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households,  small 
businesses  and  educational  institutions. 

Estimated  Completion  Time:  The 
reporting  burden  for  the  requirements 
for  this  application  is  estimated  to  vary 
from  15  minutes  to  4  hours  per 
response,  with  an  average  of  1.028  hours 
per  response. 

Annual  Responses:  20,007. 

Annual  Burden  Hours:  24,463. 

Service  Clearance  Officer:  James  E. 
Pinkerton,  703-358-1943,  Mail  Stop — 
224  Arlin^on  Square,  U.S.  Fish  ana 
Wildlife  Service,  Washington,  DC 
20240. 

Dated:  July  7, 1993. 

David  L.  Olsen, 

Assistant  Director— Refuges  and  Wildlife. 

(FR  Doc  93-28990  Filed  11-24-93;  8:45  am] 
BLUNG  CODE  491»-aS-M 

National  Park  Service 

Independence  National  Historical  Park 
General  Management  Plan;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  and  Notice  of  Public 
Scoping 

In  accordance  with  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  impacts  of 
alternative  management  strategies  for 
Independence  National  Historical  Park 
(INFF)  which  will  be  described  in  a 
general  management  plan  (CMP).  A 
range  of  alternatives  will  be  formulated 
for  resource  protection,  visitor  use  and 
interpretation,  facilities  and  operations. 
INHP  consists  of  52  historic  and  modem 
buildings  and  44.85  acres  of  grounds 
within  the  City  of  Philadelphia, 
Philadelphia  Coimty,  Pennsylvania. 

Independence  Hall  is  a  World 
Heritage  Site,  designated  by  the  World 
Heritage  Convention  of  the  United 
Nations.  The  entire  park  is  on  the 
National  Register  of  Historic  Pleices,  and 
some  buildings  and  grounds  associated 
with  the  park  have  also  been  listed 
individu^ly  on  the  National  Register  or 
as  National  Historic  Landmarks. 

The  National  Park  Smvice  annotmces 
a  public  scoping  period  to  invite  public 
participation  in  the  de\’elopment  of 
issues  and  alternatives  to  Iw  considered 
in  the  Draft  GMP/Draft  EIS  for  INHP. 

The  GMP  will  set  forth  the  basic 
management  philosophy  for  the 
management  of  the  park’s  cultural  and 
natural  resources,  visitor  use  and 
services,  and  maintenance  and 
administrative  activities.  The  final 


GMP/EIS  will  guide  the  management, 
operation,  and  use  of  INHP  for  the  next 
10  to  15  years. 

Preliminary  information  about  the 
project  was  provided  to  the  public 
through  meetings  and  printed  material 
in  September  and  October,  1993.  The 
scoping  process  will  occur  over  the  next 
90  days  and  the  public  is  encotiraged  to 
provide  input  on  concerns  and  issues 
related  to  INHP. 

Comments  that  were  provided  to  the 
National  Park  Service  during  meetings 
held  in  September  and  Octol^r  will  be 
considered  as  part  of  the  scoping 
process.  Those  who  have  supplied  the 
NPS  with  comments  may  wish  to 
provide  additional  comments  during  the 
next  60  d^s. 

The  NPS  anticipates  holding  public 
meetings  on  the  scope  of  alternatives  in 
the  next  few  months.  Upcoming 
opportimities  for  public  involvement 
will  be  announced  through  additional 
notices,  press  releases  to  the  local 
media,  and  planning  update  docximents. 
A  draft  GMP/EIS  will  be  released  for 
public  review  and  comment  followed  by 
a  final  GMP/EIS. 

Persons  wishing  to  participate  in  the 
scoping  process  for  the  GMP/EIS  should 
address  comments  to  the 
Superintendent,  Independence  National 
Historical  Park,  313  Walnut  Street, 
Philadelphia,  Pennsylvania  19106. 
Comments  should  be  received  no  later 
than  90  da}^  from  the  publication  of 
this  notice.  Further  information  can  be 
obtained  from  the  Supertintendent. 

The  responsible  official  is  the 
Regional  Director,  National  Park 
Service,  Mid-Atlantic  Regional  Office, 
143  S.  Third  Street,  Philadelphia, 
Pennsylvania  19106. 

Dated;  November  19, 1993. 

Charles  P.  dapper,  * 

Deputy  Regional  Director,  Mid-Atlantic 
Region. 

[FR  Doc.  93-29041  Filed  11-24-93;  8:45  am] 
BNJJNG  CODE  4St0-70-M 

Delta  Region  Preservation 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m.,  on  Wednesday,  December  15, 
1993,  at  the  University  of  New  Orleans, 
Lakefront,  New  Orleans,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  section  907  of  Public  Law  95-625  (16 
U.S.C  230f).  as  amended,  to  advise  the 
Secretary  of  the  Interim  in  the  selection 
of  sites  to  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
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and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historical,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 

— General  Management  Plan  update 
— Update  on  the  Atchafalaya  Basin 

Study 

— Update  on  the  Jazz  Study 
— Chalmette  Waterline  and  Beauregard 

House 

— New  facility  openings 
— Old  Business 
— New  Business 

The  meeting  will  be  opMi  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent,  Jean  Lafitte  National 
Historical  Park  emd  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous,  Superintendent  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  U.S.  Customs  House,  423 
Canal  Street,*room  210,  New  Orleans, 
Louisiana  70130-2341,  Telephone  504/ 
589-3882.  Minutes  of  the  meeting  will 
be  available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated:  November  5, 1993. 

John  E.  Cook, 

Regional  Director,  SShthwest  Region. 

(FR  Doc.  93-29042  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4310-7<>-«l 


INTERNATIONAL  TRADE 
COMMISSION 

In  the  Matter  of:  Certain  Diltiazem 
Hydrochloride  and  Diltiazem  Preparations. 
(Investigation  No.  337-TA-349] 

Notice 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10  a.m.  on  December 
6, 1993,  in  Courtroom  A  (room  100), 
U.S.  International  Trade  Commission 
Building,  500  E  St.  SW.,  Washington, 
DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 


Issued;  November  19, 1993. 

Sidney  Harris, 

Administrative  Law  Judge. 

(FR  Doc.  93-28964  Filed  11-24-93;  8:45  am] 
BILLING  CODE  702&-02-P 

INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Johnnie 
Davis,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423,  (202)  927-6212  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-12  (Sub-No.  159X),  Southern  Pacific 
Transportation  Company — 
Abandonment  Exemption — In 
Sacramento  and  El  Dorado  Counties, 
Cahfomia.  EA  available  11/15/93. 
AB-290  (Sub-No. 134X),  Norfolk  and 
Western  Ry.  Co. — ^Abandonment — 
Between  Huff  Creek  Jimction  and 
Lynco,  WV.  EA  available  11/19/93. 
AB-No.  405  (Sub-No.  iX),  LI 
Acquisition  Corp.,  d/b/a  Upper 
Merion  &  Plymouth  Railroad — 
Abandonment  Exemption — ^In 
Montgomery  County,  PA.  EA 
available  11/19/93. 

AB-12  (Sub-No.  168X),  Southern  Pacific 
Transportation  Co. — 

Abandonment  Exemption — In  Merced 
and  Fresno  Counties,  California.  EA 
available  11/19/93. 

Sidney  L.  Strickland,  Jr., 

Secretary 

[FR  Doc.  93-29029  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  703S-01-P 

[Finance  Docket  No.  32369] 

Belt  Railway  Co.  of  Chicago— Trackage 
Rights  Exemption — Indiana  Harbor 
Belt  Railroad  Co. 

'  Indiana  Harbor  Belt  Railroad 
Company  (IHB)  has  agreed  to  grant  The 
Belt  Railway  Company  of  Chicago  (BRC) 
overhead  trackage  rights  over  a  portion 
of  IHB’s  Elsdon  Branch  railroad  track 
lying  on  IHB’s  railroad  right-of-way 


extending  fi-om  Consolidated  Rail 
Corporation’s  track  connection  (CP-518) 
south  of  48th  Place  to  a  point  of  track 
connection  with  BRC’s  Single  Track 
Elsdon  Line  at  approximately  50th 
Street  in  Chicago,  IL,  a  total  distance  of 
approximately  .21  miles.  The  trackage 
rights  exemption  became  effective 
November  15, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Woodward  M.  Cunningham,  The 
Belt  Railway  Company  of  Chicago,  6900 
South  Central  Avenue,  Chicago,  IL 
60638. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 

Co. — Trackage  Rights — BN,  354  I.C.C. 

605  (1978),  as  moffified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Decided;  November  19, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-29030  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  7035-01-P 

[Finance  Docket  No.  32396] 

Eastern  Idaho  Railroad,  Inc. — 
Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad  Co. 

Eastern  Idaho  Railroad,  Inc.  (EIRR),  a 
noncarrier,  has  filed  a  notice  of 
exemption;  (1)  To  acquire  and  operate 
ten  rail  lines  of  the  Union  Pacific 
Railroad  Company  (UP)  for  a  distance  of 
266.40  miles  in  the  State  of  Idaho;  and 
(2)  to  acquire  incidental  trackage  rights 
over  two  rail  lines  of  UP’s  in  the  State 
of  Idaho  for  a  distance  of  70.25  miles. 
EIRR  will  become  a  class  III  rail  carrier. 
The  transaction  was  to  be  consummated 
on  or  after  November  14, 1993. » 

The  266.40  miles  of  rail  line  being 
acquired  include:  (1)  UP’s  Yellowstone 
Branch  extending  50.21  miles  between 
milepost  1.39,  at  Idaho  Falls,  and 

>  This  transaction  is  related  to  a  notice  of 
exemption  concurrently  filed  in  Finance  Docket  No. 
32397,  Charles  fl.  Webb — Continuance  in  Control 
Exemption — Eastern  Idaho  Railroad,  Inc.,  under  49 
CFR  §  1180.2(d)(2)  and  1180.4(g).  to  exempt  Mr. 
Webbs’  continuance  in  control  of  EIRR  upon  EIRR 
becoming  a  class  III  rail  carrier.  Mr.  Webb  currently 
controls  the  Southeast  Kansas  Railroad  Company 
and  Blue  Mountain  Railroad.  Inc. 
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milepost  51.60,  at  Ashton;  (2)  UP’s  East 
Belt  Branch  extending  38.48  miles 
between  milepost  0.07,  at  Orvin,  and 
milepost  38.55,  at  Newdale;  (3)  UP’s 
Goshen  Industrial  Lead  extending  4.03 
miles  between  milepost  21.56,  at 
Lincoln  Junction,  and  milepost  17.53,  at 
Ammon;  (4)  UP’s  West  Belt  Branch 
extending  10.66  miles  between  milepost 
0.06,  at  Ucon,  and  milepost  10.72,  at 
Menan;  (5)  UP’s  St.  Anthony  Industrial 
Lead  extending  8.65  miles  between 
milepost  37.45,  at  St.  Anthony,  and 
milepost  28.80,  at  Elgin;  (6)  UP’s  Old 
Butte  main  line  extending  3.63  miles 
betw’een  milepost  184.05  and  mileposl 
187.68,  at  Idaho  Falls;  (7)  LT’s  Twdn 
Falls  Branch  extending  74.00  miles 
between  milepost  0.20,  at  Minidoka, 
and  milepost  74.20,  at  Buhl;  (8)  UP’s 
Oakley  Branch  extending  11.19  miles 
between  milepost  0.49,  at  Burley,  and 
milepost  11.68,  at  Martin;  (9)  UP’s  Raft 
River  Branch  extending  8.69  miles 
between  milepost  0.55,  at  Burley,  and 
milepost  9.24,  at  Declo;  and  (10)  UP’s 
Northside  Branch  extending  56.86  miles 
between  milepost  0.64,  at  Rupert,  and 
milepost  57.50  at  Wendell.2 

The  70.25  miles  of  incidental  trackage 
rights  that  EIRR  wall  acquire  wall  be 
over  the  following  Unes:  (1)  UP’s  line 
from  milepost  181.5  to  milepost  188.75 
in  Idaho  Falls,  a  distance  of  7.25  miles; 
and  (2)  UP’s  line  from  milepost  211.0, 
at  Pocatello,  to  milepost  274.0,  at 
Minidoka,  a  distance  of  63  miles. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Karl  Morell, 
919  Eighteenth  Street,  N.W.,  Suite  210, 
Washington,  DC  20006. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  1^  filed  at  any  time.  The  filing  of 
a  p^ition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  November  18. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr. 

Secretary. 

[FR  Doc.  93-29032  Filed  11-24-93;  8:45  ami 
aaitNS  CODE  703S-01-P 


>  EIKR  will  also  lease  on  a  non-exclusive  basis 
from  UP  certain  yard  and  side  track  in  Idaho  Falls. 
Under  49  U.Sil  10907  the  lease  and  opwabcn  of 
the  yard  and  side  track  are  not  sul^ect  to  the 
Commission's  )urisdiction. 


[Finance  Docket  No.  32381] 

Soo  Line  Railroad  Co. — Acquisition  of 
Trackage  Rights —  Burlington  Northern 
Railroad  Co. 

The  Burlington  Northern  Railroed 
Company  (BN)  has  agreed  to  grant  non¬ 
exclusive  bridge  trackage  rights  to  Sco 
Line  Railroad  Company  (Soo  Line) 
between  BN  milepost  13.27  at  Lyndale 
Junction.  MN  to  BN  milepost  9.54  East 
leg  of  Wye  and  BN  milepost  10.05  West 
leg  of  Wye  at  Mkmeapclis  Junction, 
Minneapolis,  MN.  The  tradcage  rights 
exemption  became  elective  on 
November  12, 1993.*  ' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  PetiticHis  to 
revoke  the  exemption  under  49  U.S.C 
10503(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Wayne  C.  Serkland,  1000  Soo  line 
Building,  105  South  Rfth  Street, 
Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights — BN,  354  LC.C  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc. — Lease  and  Operate,  360  LCC 
653  (1980). 

Decided:  November  19, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-29033  Filed  11-24-93;  8:45  ami 
BlUiNG  CODE  703S-01-P 


[Finance  Docket  No.  32325] 

Three  Rivers  Railway  Ca — Acquisitton 
Exemption— Pittsburgh  and  Ohk> 
Valley  Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 

.  11343—44  the  purchase  by  the  Three 
Rivers  Railway  Company  of  all  of  the 
Pittsburgh  and  Ohio  Valley  Rciilroad 
Company’s  rail  lines,  totaUng  about  2 
miles  of  main-line  track  and  7  miles  of 
yard  and  other  trackage  in  Neville 


I  Tb«  terms  of  the  trackage  rights  agreemeof  were 
scheduled  to  take  effect  upon  commencement  of 
op«atioii8  over  BN's  trackage  by  Soo  Line  and/or 
Twin  Qties  A  Western  Railroad  Company. 


Township,  PA.  The  exemption  is  subject 
to  standard  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  December  27, 1993.  Petitions  to  stay 
must  be  filed  by  December  13, 1993  and 
petitions  to  reopen  ratrst  be  filed  by 
December  21, 1993. 

ADDRESSES;  Send  pleadings  referring  to 
Finance  Docket  No.  32325  to  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (2)  Charles  M. 
Rosenberger  and  Nicholas  S.  Yovanovic, 
CSX  Transportation,  Inc.,  500  Water 
Street,  Jacksonville,  FL  32202,  (3)  David 
W.  Hagy  and  Peter  J.  Skudtz,  CSX 
Corporation,  901  East  Cary  Street.  One 
James  Center,  Richmond,  VA  23219,  and 
(4)  James  E.  Howard.  Kirkpatrick  & 
Lockhart,  One  International  Place, 
Boston,  MA  02110-2600. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impair^  (202)  927-5721.1 
SUPPLEMENTARY  ^/FORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  waite  to,  call, 
or  pidt  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone. 
(202)  289—4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.1 
Decided:  November  16, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Phiibin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFF  Doc  93-29034  Filed  11-24-93;  8  45  ami 
BiLUNG  CODE  7036-01-P 


(Docket  No.  AB-32  (Sub-No.  54X)  and 
(Docket  No.  AB-^  (Sub-No.  €X}] 

Boston  and  Maine  Corp. — 
Abandonment — Hampden  County,  MA 
and  Springfield  Terminal  Railway  Co. — 
Discontinuance  of  Service — Hamixfen 
County,  MA 

Boston  and  Maine  Corporation  (BM) 
and  Springfield  Terminal  Railway 
Company  (ST)  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Lhscontinuances  to  abandon  and 
discontinue  service  over  .75  miles  of 
railroad  knowm  as  the  Chicopee  Falls 
Branch,  fiom  milepost  0.00,  to  milepcst 
0.75,  all  in  Chicopee,  Hampden  County, 
-MA.  BM  seeks  authority  to  abandon  the 
line,  and  ST,  which  leases  the  line  from 
BM,  seeks  authority  to  discontinue 
service  over  the  line. 
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BM  and  ST  certify  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance 
shall  be  protected  under  Oregon  Short 
Line  R.  Co. — Abandonment-^oshen, 
360  I.C.C.  91  (1979).  To  address  whether 
this  condition  adequately  protects 
affected  employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

ProWded  no  formal  expressions  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on 
December  24, 1993,  imless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  OFA  imder  49  CFR 
1152.27(c)(2),2  and  tredl  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  December  6, 1993.3  Petitions 
to  reopen  or  requests  for  public  use 
conditions  \mder  49  CFR  1152.28  must 
be  filed  by  December  14, 1993,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicants’  representative:  Kevin  J. 
O’Connell,  Esq.,  Law  Department,  Iron 
Horse  Park,  North  Billerica,  MA  01862. 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation]  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5 1.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 

>  The  Commission  will  accept  a  late-filed  trail 
use  statement  as  long  as  it  retains  jurisdiction  to  do 
so. 


If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

BM  and  ST  have  filed  an 
environmental  report  which  addresses 
the  abandonment’s  and 
discontinuance’s  effect,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  November  29, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  19, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-29031  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  7035-01-P 


[Docket  No.  AB-167  (Sub  1117X)] 

Consolidated  Rail  Corporation — 
Abandonment  Exemption — In 
Elizabeth,  Union  County,  NJ 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
ft'om  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  Consolidated  Rail 
Corporation  (Conrail)  of  a  1.7±mile  rail 
line  between  milepost  0.0±  and  milepost 
1.7±  in  Elizabeth,  in  Union  County,  NJ. 
This  exemption  is  subject  to  standard 
labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  26, 1993.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  tmder  49  CFR  1152.27(c)(2)  > 
must  be  filed  by  December  6, 1993, 
petitions  to  stay  must  be  filed  by 
December  13, 1993,  requests  for  a  public 
use  condition  conforming  to  49  CFR 
1152.28(a)(2)  must  be  filed  by  December 


*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4 1.C.C.2d  164  (1987). 


16, 1993,  and  petitions  to  reopen  must 
be  filed  by  December  21, 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-167  (Sub-No.  1117X)  to 
(1)  Office  of  the  Secretary,  (Dase  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
and  (2)  Robert  S.  Natalini,  2001  Market 
Street,  16A,  Philadelphia,  PA  19101- 
1416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder  (202)  927-5610,  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dyneimic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 

(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  service  (202)  927-5721.) 
Decided:  November  18, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-29036  Filed  11-24-93;  8:45  am) 
BILUNG  CODE  7035-4)1-l> 


[Finance  Docket  No.  323971 

Charles  R.  Webb— Continuance  In 
Control  Exemption — Eastern  Idaho 
Railroad,  Inc. 

Charles  R.  Webb,  a  noncarrier 
individual,  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Eastern  Idaho  Railroad,  Inc.  (EIRR)  upon 
EIRR  becoming  a  carrier. 

EIRR  has  concurrently  filed  a  notice 
of  exemption  in  Finance  Docket  No. 
32396,  Intern  Idaho  Railroad,  Inc. — 
Acquisition  and  Operation  Exemption — 
Lines  of  the  Union  Pacific  Railroad 
Company,  to  acquire  and  operate  266.40 
miles  of  rail  line  from  the  Union  Pacific 
Railroad  Company  (UP),  and  to  acquire 
incidental  trackage  rights  over  70.25 
miles  of  rail  line  from  UP,  all  in  the 
State  of  Idaho. 

Mr.  Webb  currently  controls,  through 
stock  ownership  and  management,  two 
class  III  rail  carriers;  (1)  Southeast 
Kansas  Railroad  Company,  which  has 
acquired  and  leased  approximately 
171.7  miles  of  rail  line  in  Missouri, 
Kansas,  and  Oklahoma;  and  (2)  Blue 
Mountain  Railroad.  Inc.,  which  owns 
and  operates  207.1  miles  of  rail  line  in 
Washington,  Oregon,  and  Idaho.  Mr. 
Webb  indicates  that:  (1)  the  properties 
operated  by  the  affiliated  railroads  will 
not  connect  with  each  other;  (2)  the 
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continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  1  carrier.  The  transaction 
is  therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleading  must  be  filed  with 
the  Commission  and  served  on:  Karl 
Morell,  919  Eighteenth  Street,  NW,  suite 
210,  Washington,  DC  20006. 

Decided:  November  18, 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

IFR  Doc.  93-29035  Filed  11-24-93;  8;45  ami 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— Michigan  Materials  and 
Processing  Institute 

Notice  is  hereby  given  that,  on 
October  26, 1993,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 

15  U.S.C.  4301  et  seq.  ("the  Act”),  the 
Michigan  Materials  and  Processing 
Institute  (“MMPI”)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
'  Commission  disclosing  a  change  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 
following  company  was  recently 
accepted  as  an  Associate  Member  in 
MMPI:  Nicholas  Plastics,  Inc., 
Allendale,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 


On  August  7, 1990,  MMPI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  6, 1990,  55  FR  36710. 
The  last  notification  was  filed  with  the 
Department  on  July  2, 1993.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
August  17, 1993,  58  FR  43655. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

IFR  Doc.  93-28917  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-28,731,  etc.] 

Cleveland  Pneumatic  Company,  et  al.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  matter  of:  TA-W-28,731  Cleveland, 
OH;  TA-W-28.731A  Fayette  City,  PA;  TA¬ 
W-28, 731B  Little  Egg  Harbor,  Nj;  TA-VV- 
28,731C  Anaheim  Hills,  CA;  TA-W-28,732 
Cleveland  Plating  Company,  Cleveland,  OH. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
Assistance  on  August  25, 1993, 
applicable  to  all  workers  of  the 
Cleveland  Pneumatic  Company. 
Cleveland,  Ohio  and  the  Cleveland 
Plating  Company,  Cleveland,  Ohio.  The 
notice  was  published  in  the  Federal 
Register  on  September  3, 1993  (58  FR 
46998). 

At  the  request  of  the  company  the 
Department  reviewed  the  subject 
certification.  The  findings  show  that  a 
few  workers  of  Cleveland  Pneumatic 
were  laid  off  in  Pennsylvania,  New 
Jersey  and  California.  The  workers  were 
quality  control  representatives  for 
aircraft  landing  gears.  Therefore,  the 
Department  is  amending  the  subject 
certification  to  include  the  other 
locations. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Cleveland  Pneumatic  Company  who 
were  adversely  affected  by  increased 
imports. 

'The  amended  notice  applicable  to 
TA-W-28,731  and  TA-W-28.732  is 
hereby  issued  as  follows: 

All  workers  of  the  Cleveland  Pneumatic 
Company,  Qeveland,  Ohio;  Fayette  City. 
Pennsylvania;  Little  Egg  Harbor,  New  Jersey 


and  Anaheim  Hills,  California  and  the 
Cleveland  Plating  Company,  Cleveland,  Ohio 
producing  aircrafi  landing  gears  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  21, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  1 5th  day  of 
November  1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  93-29019  Filed  11-24-93;  8:45  am) 
BILLING  CODE  4510-3(Myl 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  the  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  6, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  6, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  8th  day  of 
November,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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Petitioner  (Unron/Workers.'firm) 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition 

No. 

Articies  produced 

Good  Quality  Sewing  Compare  (Wkrs) 

Honesdale,  PA _ 

11/08/93 

10/28/93 

29.198 

Ladies'  &  Mens’  Knitting  Tops. 

Robbins  Company  (The)  (Wkr^ - 

Kent  WA _ 

11/06/93 

10/27/93 

29,199 

Underground  Excavation  Equipment 

Piaytimer  Industries  Ltd  (Wkrs) - 

Elizabethvine.  PA  ... 

11/08/93 

10/26/93 

29,200 

Ladies',  Mens’  and  Children’s  Slip- 

ApnrJjilty  Products  (Co)  . . 

Sayreville,  NJ 

11/08/93 

10/26/93 

29,201 

Automotive  Sealants  arxl  Adhesives. 

Sargent-^teher  Co  (Co)  - 

El  Monte,  CA _ 

11/08/93 

10/26/93 

29,202 

In-flight  Refueling  Systems. 

Rockwell  International  C^  (Co)  . 

Seal  Beach.  CA  — 

11/08/93 

10/19/93 

29,203 

Global  Positioning  Satellites. 

Wean  Industries,  Inc  (USWA)  . 

Youngstown.  OH _ 

11/08/93 

10/27/93 

29204 

Steel  Processing  Metchinery. 

Oyna  Turn  of  Oklahoma.  Inc  (Co) . 

Elk  City.  OK  . 

11/08/93 

10/27/93 

29,205 

Aluminun  Discs. 

VniigM  Aifcrail  Co  (Co)  _  . . 

njvus,  Tx  . . 

11/06/93 

10/06/93 

29206 

29207 

Aircraft  Assemblies. 

Kerr-McGee  Refining  (Wkrs)  _  .  - 

Wynnewood,  OK  .... 

11/08/93 

10/25«3 

Refinery  Services. 

Kerr-McGee  Pipeline  (Wkrs)  . 

Wynnewood,  OK  .... 

11/08«3 

10/25/93 

29208 

Pipeline  Services. 

Beaver  Precision  Products  (UAW)  „ . 

Troy,  Ml  . 

1 1/08/93  i 

10/06/93 

29209 

29210 

Screws  for  Aircraft  Missiles. 

Aluminun  Co  of  America  (Wkrs) - i 

Lafayette.  IN _ _ 

11/08/93. 

10/04/93 

Aluminum  In^tts.  Extrusions.  Titties. 

MallinckrodI  MedKaL  Inc  (Co) _ 

New  Haven,  MO  .... 

11/0&'93 

11/01/93 

29211 

Temperature  Monitoring  Devices. 

Elastirrxild  (Co) . . . 

Spring  Lake.  Ml . 

11/08/93 

10/21/93 

29212 

Smead  Manufacturing  (Wkrs) . 

Hastings,  MN  . 

11/08/93 

11/01/93 

29213 

Expand^e  Files. 

Shenango,  Irx:  (USWA) . . . . 

Neville  Island,  PA ... 

11/08/93 

10/21/93 

29214 

Cr^e. 

Cooper  Industries,  Wagner  Brake  Otv 
(IBEW). 

Hilliard.  OH . 

11/08/93, 

9/27/93 

29215 

Vehicle  Brake  Parts. 

[FR  Doc.  93-29020  Filed  11-24-93;  8:45  ami 
BILUNO  CODE  «5-t0-30-M 


[TA-W-29,056,  TA-Mr-29,057] 

Neles-Jamesbury,  Inc.,  Lincoln  Street 
Plant,  Worcester,  MA;  and  Neles- 
Jamesbury,  Inc.,  Gdens  Falls,  NY; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  20. 1993.  in 
response  to  a  pi^tion  whidi  was  Hied 
on  September  20. 1993.  on  behalf  of 
workers  at  Neles-Jamesbury,  Inc., 
Lincoln  Street  Plant,  Worcester, 
Massachusetts  (TA-W-29.056)  and 
Glens  Falls,  New  York  (TA-W-29J357). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  15th  day  of 
November  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustmen  t 
Assistance. 

IFR  Doc.  93-29021  Filed  11-24-93;  8:45  am] 
BILUNQ  CODE  4510-30-M 


n’A-W-2S.90^ 

Parker  Hannifin,  Trumann,  AR;  Notice 
of  Revised  Oeterminafion  on 
Reconsideration 

On  November  10, 1993,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideratton  for  wmLers  and 
former  workers  engaged  in  employment 


related  to  the  production  of  air 
conditioning  hoses  for  vdiicles  at  the 
subject  firm.  This  notice  will  soon  be 
published  in  the  Federal  Register. 

The  company  submitted  new 
information  on  reconsideration  showing 
that  it  lost  most  of  its  bunness  of  air 
conditioning  hoses  for  the  BCXZ  Division 
of  General  Motors  (GM)  in  August.  1993 
and  will  lose  the  remainder  by  July, 
1994.  The  workers  producing  the  BOC 
air  conditioning  hoses  are  separat^y 
identifiable  ft’om  other  workers  at  the 
plant. 

Reconsideration  findings  show 
worker  separations  occurred  at  the 
subject  facility  in  July  1993  and  will 
continue  imtii  July  1994. 

Other  findings  on  reconsideration 
show  that  the  lost  business  was 
relocated  to  Mexico  and  that  imports  of 
BOC  air  conditioning  hoses  are 
currently  occurring. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  Parker  Hannifin 's 
workers  in  Trumann,  Arkansas  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  air  conditioning  hoses  for  the  BOC 
Division  of  General  Motors  produced  at 
Trumann,  Arkansas.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  revised  certification  for  the 
Parker  Hannifin  workers  in  Trumann, 
Arkansas. 

All  workers  of  Parker  Hannifin,  in 
Trumann,  Arkansas  producing  air 
conditioning  hoses  for  the  BC)C  Division  of 
GM  and  who  became  totally  or  pailiaTly 
separated  from  emplojTnent  on  or  after  July 
1. 1993  are  eligible  to  apply  for  adjustment 


assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  D.C..  Ibis  15th  day 
of  November  1993. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  oflegislation  and 
Actaariai  Services,  Unemployment  Insurance 
Service. 

IFR  Doc.  93-29022  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4510-30-M 


[TA-W-2«,909] 

Parker  Hannifin,  Trumann,  AR;  Notice 
of  Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  November  4. 1993,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
AsMStance  for  workers  at  the  subject 
firm.  The  Department’s  Negative 
Determinatirm  was  issued  on  October  8, 
1993  and  published  in  the  Federal 
Register  on  October  28, 1993  (58  FR 
58187). 

The  company  submitted  new 
information  showing  decreased  sales 
and  employment  in  1993. 

Conclusion 

After  careful  review  of  the 
application,  1  conclude  tliat  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  deci»on.  The  application 
is,  therefore,  granted. 
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TX930089  (Nov.  26. 1993) 
TX930090  (Nov.  26. 1993) 
Wisconsin 

W1930029  (Nov.  26. 1993) 
W1930030  (Nov.  26. 1993) 

Modification  to  General  Wage 
Determination  Decisions 


Signed  at  Washington,  DC,  this  10th  day  of 
November  1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services,  Unemployment  Insurance 
Service. 

(FR  Doc.  93-29023  Filed  11-24-93;  8;45  am] 
BILUNG  CODE  4510-30-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  firom  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
cm  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Ck>od  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimmn  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  8^3014, 
Washington,  DC  20210. 

New  Genera]  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 

Volume  I 
Maryland 

MD930046  (Nov.  26, 1993) 

MD930047  (Nov.  26, 1993) 

Pennsylvania 
PA930049  (Nov.  26, 1993) 

PA930051  (Nov.  26, 1993) 

PA930052  (Nov.  26, 1993) 

PA930053  (Nov.  26, 1993) 

PA930054  (Nov.  26, 1993) 

Virginia 

VA930103  (Nov.  26, 1993) 

Volume  II 
Iowa 

LA930031  (Nov.  26, 1993) 

Kansas 

KS930061 (Nov.  26, 1993) 

Texas 

TX930088  (Nov.  26, 1993) 


The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 


Volume  I 
Connecticut 

CT930001 (Feb.  19, 1993) 
CT930003  (Feb.  19, 1993) 
CT930004  (Feb.  19, 1993) 
Delaware 

DE930009  (Feb.  12, 1993) 
Kentucky 

KY930025  (Feb.  19, 1993) 
KY930029  (Feb.  19, 1993) 

New  York 

NY930002  (Feb.  19, 1993) 
Pennsylvania 
PA930024  (Feb.  19, 1993) 
PA930029  (Feb.  19, 1993) 

Volume  II 
Iowa 

IA930CK)4  (Feb.  19, 1993) 
Indiana 

IN930017 (Feb.  19, 1993) 
Kansas 

KS930004  (Feb.  19, 1993) 
KS930005 (Feb.  19, 1993) 
KS930012 (Feb.  19, 1993) 
Louisiana 

LA930001  (Feb.  19, 1993) 
LA930004  (Feb.  19, 1993) 
LA930005  (Feb.  19, 1993) 
LA930009  (Feb.  19, 1993) 
LA930014  (Feb.  19, 1993) 
LA930015  (Feb.  19, 1993) 
LA930016  (Feb.  19, 1993) 
LA930017  (Feb.  19, 1993) 
LA930018(Feb.  19,1993) 

Ohio 

OH930001  (Feb.  19, 1993) 
OH930002  (Feb.  19, 1993) 
OH930003  (Feb.  19, 1993) 
OH930012  (Feb.  19, 1993) 
OH930028  (Feb.  19, 1993) 
OH930029  (Feb.  19, 1993) 
OH930035  (Feb.  19. 1993) 
Texas 

TX930006  (Feb.  19. 1993) 
TX930008  (Feb.  19, 1993) 
TX930012  (Feb.  19, 1993) 
TX930063  (Feb.  19, 1993) 
TX930067  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 
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Training  Institute  selected  four 
educational  institutions  to  conduct 
OSKA  Training  Institute  courses  for 
private  sector  personnel  and  Federal 
personnel  from  agencies  other  than 
OSHA.  These  OSHA  Training  Institute 
Education  Centers,  which  were  selected 
through  a  nationwide  competitive 
process  are:  Georgia  Tech  Research 
Institute,  Atlanta,  Georgia;  Maple 
Woods  Commimity  College,  Kansas 
City,  Missouri;  Red  Rocks  (jommunity 
College,  Lakewood,  Colorado;  and  the 
University  of  California,  San  Diego, 
California. 

The  OSHA  Training  Institute  now 
proposes  to  expand  the  munber  of 
OSHA  Training  Institute  Education 
Centers  from  four  to  eight. 

Scope 

OSHA  will  enter  into  nonfinancial 
agreements  with  four  colleges, 
universities  or  other  nonprofit  training 
organizations  to  conduct  OSHA  courses 
for  private  sector  personnel  and  Federal 
personnel  from  agencies  other  than 
OSHA.  The  four  new  OSHA  Training 
Institute  Education  Centers  vrill  be 
located  in  four  OSHA  Regions,  one  per 
region.  The  four  OSHA  Regions  contain 
the  following  states. 

1.  Region  f:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

2.  R^on  n.  New  Jersey  and  New 
York. 

3.  Region  III:  Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  and  West  Virginia. 

4.  Region  VI:  Arkansas,  Louisiana, 
New  Mexico,  Oklahoma,  and  Texas. 

The  new  OSHA  Training  Institute 
Education  Centers  will  be  selected 
through  a  nationwide  competitive 
process.  This  notice  solicits  applications 
from  organizations  interested  in 
participating  in  the  project. 

Applicants  selectra  to  participate  as 
OSHA  Training  Institute  Education 
Centers  will  be  expected  to  present  five 
courses,  consisting  of  four  general 
industry  OSHA  courses:  Comrse  204A, 
Machinery  and  Machine  Guarding 
Standards;  Course  501,  A  Guide  to 
Voluntary  Compliance  in  Safety  and 
Health;  Course  521,  OSHA  Guide  to 
Voluntary  Compliance  in  the  Industrial 
Hygiene  Area;  and  Coturse  600, 

Collateral  Duty  Course  for  Other  Federal 
Agencies;  and  one  construction  industry 
coruse:  Course  500,  Basic  Iirstructor 
Course  in  Occupational  Safety  and 
Health  Standards  for  the  Construction 
Industry,  Additional  information  about 
each  of  these  courses  is  in  the  appendix 
to  this  notice. 

Applicants  will  be  selected  based 
upon  their  occupational  safety  and 


health  experience,  their  nonacademic 
training  background,  the  availabihty  of 
classroom  and  lodging  facilities,  and 
access  to  nationwide  transportation. 
OSHA  will  support  the  program  by  ^ 
providing  curriculum  outlines,  masters 
of  student  handouts,  and  orientation  to 
OSHA  course  presentation.  OSHA  also 
will  provide  assistance  in  presenting 
and/or  answering  questions  on  OSIL\ 
policy. 

The  project  will  be  18  months  in 
dmration.  OSHA  will  monitor  each  of 
the  new  OSHA  Training  Institute 
Education  Centers  to  evaluate  the 
efiectiveness  of  their  programs.  If 
performance  is  satisf^ory  at  the  end  of 
the  IS-month  period,  OSHA  will  enter 
into  a  new  agreement  for  a  2-year 
period.  Continuation  of  this  agreement 
will  be  dependent  on  continued 
satisfactory  performance  and  mutual 
interest  of  the  parties  in  continuing  the 
OSHA  Training  Institute  Education 
Center  program.  OSHA  may  initiate 
modifications  to  agreements  to  increase 
or  decrease  the  number  of  different 
OSHA  courses  offered  by  the  OSHA 
Training  Institute  Education  Centers. 

Eligibility 

Any  nonprofit  public  or  private 
college  or  university  is  eligible  to  apply. 
Any  other  nonprofit  organization  that 
can  demonstrate  that  training  or 
education  is  part  of  its  mission  and  that 
more  than  50  percent  of  its  staff  and 
dollar  resources  is  devoted  to  training  or 
education  is  also  eligible  to  apply. 

In  addition  to  meeting  the  eligibility 
criteria,  applicants  must  have  a  physical 
presence  in  the  Region  for  which  they 
are  appljdng.  For  example,  an  eligible 
national  organization  based  in  San 
Francisco  that  has  a  training  facility  in 
New  York  City  would  have  a  physical 
presence  in  Region  n.  On  the  other 
hand,  a  national  organization  based  in 
Chicago  that  rents  hotel  space  to 
provide  training  at  multiple  sites  armmd 
the  county  would  be  considered  to  have 
a  physical  presence  only  in  Illinois  and 
would  not  be  qualified  to  apply. 

A  training  or  educational  institution 
may  elect  to  apply  for  this  program  in 
partnership  witn  a  safety  and  health 
organization  that  is  not  primarily  a 
training  organization.  For  example,  a 
university  could  enter  into  an  agreement 
with  a  labor  union  that  provides  for  the 
use  of  university  classrooms  and  faculty 
supplemented  by  imion  safety  and 
health  professionals. 

If  two  or  more  organizations  wish  to 
apply  as  a  consortium,  a  training  or 
educational  member  of  the  consortiiun 
must  be  designated  as  the  lead 
organizaticm.  OSHA  will  only  enter  into 


a  nonfinancial  agreement  with  the  lead 
oi^anization. 

Financial  Considerations 

Organizations  selected  as  OSHA 
Training  Institute  Education  Centers 
will  not  be  provided  funding  by  OSHA 
to  support  this  effort.  The  Centers  will 
be  expected  to  support  their  OSHA 
training  through  &eir  normal  tuition 
and  fee  structures. 

Length  of  Project 

The  project  will  start  July  1, 1994,  and 
will  run  for  18  months. 

OSHA  Training  Institute  Education 
Center  Respon^ilities 

Each  OSHA  Training  Institute 
Education  Center  will  be  responsible  fer 
the  following: 

1.  Arranging  to  have  instructors 
assigned  to  teach  OSHA  coiirses  attend 
OSI^  orientation. 

2.  Scheduling  courses.  Courses  are  to 
be  scheduled  on  a  year-round  basis, 
with  each  course  being  offered  more 
than  once  a  year.  For  the  initial  period, 
July  1  to  September  30, 1994,  each 
OSHA  Training  Institute  Education 
Center  must  schedule  a  minimum  of 
three  course  sessions  and  train  a 
minimum  of  100  students. 

3.  Publicizing  the  availability  of 
courses. 

4.  Registering  students. 

5.  Puj^asing,  or  otherwise  obtaining, 
audiovisual  materials  for  use  in  courses. 

6.  Reproducing  handouts  for  students. 

7.  Conducting  courses  in  accordance 
with  materials  and  instruction  provided 
by  OSHA. 

8.  Monitoring  courses  to  ensure  that 
OSHA  course  outlines  are  being 
followed. 

9.  Collecting  course  evaluation  data 
from  students  in  accordance  with  OSHA 
procedures. 

10.  Maintaining  student  registration 
and  attendance  records. 

11.  Issviing  course  completion 
certificates  to  students.  These 
certificates,  which  must  be  approved  by 
OSHA,  certify  that  a  student  has 
completed  training  in  a  particular 
course. 

12.  Providing  the  OSHA  Training 
Institute  with  registers  of  successful 
course  completers. 

13.  Providing  the  OSHA  Training 
Institute  with  a  schedule  showing  the 
dates,  times,  and  locations  of  every 
OSHA  course  to  be  offered. 

14.  Maintaining  clearly  identifiable 
records  of  tuition  and/or  fees  collected 
from  OSHA  course  students. 

15.  Arranging  for  the  availability  of 
appropriate  accommodations  for 
students. 
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OSHA  Training  Institute 
Responsibilities 

The  OSHA  Training  Institute  will  be 
responsible  for  the  following: 

1.  Providing  OSHA  Training  Institute 
Education  Center  instructors  with 
orientation  on  how  the  OSHA  Training 
Institute  teaches  OSHA  comses. 

2.  Providing  a  detailed  course  outline 
for  each  OSHA  course  to  be  presented 
by  the  OSHA  Training  Institute 
Education  Center. 

3.  Providing  a  master  copy  of  the 
student  handouts  for  each  course  to  be 
presented. 

4.  Providing  answers  for  and  technical 
assistance  on  questions  of  OSHA  policy. 

5.  Monitoring  the  performance  of 
OSHA  Training  Institute  Education 
Centers  through  on-site  visits,  including 
unannoimced  attendance  at  courses, 
and  examining  records  of  registrations, 
course  attendance,  tuition  collections 
and  personnel  records  concerning 
qualifications  of  stafi  assigned  as 
instructors. 

6.  Evaluating  the  effectiveness  of  the 
OSHA  Training  Institute  Education 
Centers. 

In  addition  to  these  responsibilities, 
which  will  be  included  in  the  agreement 
between  OSHA  and  the  OSHA  Training 
Institute  Education  Center,  OSHA  will 
make  every  effort  to  have  an  OSHA  staff 
member,  usually  from  an  OSHA 
Regional  or  Area  Office,  available  for  a 
portion  of  each  OSHA  Training  Institute 
Education  Center  training  session  to 
answer  questions  of  OSHA  policy. 

Application  and  Selection  Procedures 

Eligible  organizations  wishing  to  be 
considered  for  selection  as  an  OSHA 
Training  Institute  Education  Center 
should  prepare  an  application  in 
accordance  with  the  instructions 
contained  in  this  notice. 

Applications  are  to  be  submitted  to 
the  OSHA  Office  of  Training  and 
Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive,  Des  Plaines,  Illinois  66018.  The 
submission  is  to  consist  of  one  original 
and  two  copies  of  the  application. 
Applications  should  not  be  bound  or 
stapled  and  should  only  be  printed  on 
one  side  of  the  page.  All  applications 
must  be  received  no  later  than  4:30  p.m. 
Central  Standard  Time,  January  21, 

1994. 

OSHA  will  convene  a  panel  of  OSHA 
staff  to  review  and  rate  the  applications. 
Following  the  panel  review,  OSHA  staff 
may  conduct  an  on-site  review  of  highly 
rated  applicants  before  making  a 
selection.  The  final  selections  will  be 
made  by  the  Assistant  Secretary. 

All  applicants  will  be  notified  in 
writing  of  their  selection  or 


nonselection,  it  is  anticipated  that  final 
selections  will  be  made  by  May  1, 1994. 
OSHA  will  enter  into  a  nonfinancial 
agreement  with  each  successful 
applicant.  The  agreement  will  cover  the 
responsibilities  of  both  parties. 

Appeals 

There  is  no  appeal  procedure  for 
unsuccessful  applicants.  Any  applicant 
may  request  a  copy  of  the 
documentation  of  its  own  review  by 
writing  to  the  OSHA  Office  of  Training 
and  Education,  Division  of  Training  and 
Educational  Programs.  1555  Times 
Drive.  Des  Plaines,  Illinois  60018. 

Content  of  Applications 

Each  application  must  address  each  of 
the  following  points: 

1.  Identifying  Information.  Provide  the 
name  and  address  of  the  applicant 
organization.  If  the  mailing  address  is  a 
post  office  box,  also  provide  the  street 
address.  Provide  the  name,  title,  and 
telephone  number  of  the  contact  person 
who  can  answer  questions  about  the 
application. 

2.  Authority  to  Apply.  Provide  a  copy 
of  the  resolution  by  the  Board  of 
Directors,  Board  of  Regents,  or  other 
governing  body  of  the  applicant 
organization  approving  the  submittal  of 
an  application  to  OSHA  to  become  an 
OSHA  Training  Institute  Education 
Center. 

3.  Nonprofit  Status.  Include  evidence 
of  the  nonprofit  status  of  the  applicant 
organization.  A  letter  fi:om  the  Internal 
Revenue  Service  or  a  statement 
included  in  a  recent  audit  report  is 
preferred.  In  the  absence  of  either  of 
these,  a  copy  of  the  articles  of 
incorporation  showing  the  nonprofit 
status  will  be  accepted. 

4.  Status  as  a  Training  Organization. 
This  section  applies  only  to  applicants 
that  are  not  colleges  or  universities. 

Show  that  training  or  education  is  a 
principal  activity  of  the  applicant 
organization.  Through  audit  reports, 
annual  reports,  or  other  documentation, 
demonstrate  that  for  the  last  2  years 
more  than  50  percent  of  the  applicant’s 
funds  have  been  used  for  training  and 
education  activities  and  more  than  50 
percent  of  its  staff  resources  have  also 
been  used  for  this  purpose. 

5.  Occupational  Safety  and  Health 
Experience.  Describe  the  applicant’s 
relevant  course  offerings  for  the  last  2 
years.  Include  copies  of  catalogs  and 
other  recruitment  materials  that  provide 
descriptive  material  about  courses.  For 
each  course,  include  the  dates  the 
course  was  offered  and  the  number  of 
students  who  completed  the  course. 
Also  include  descriptive  material 
similar  to  the  information  contained  in 


the  appendix:  course  description, 
objectives,  topic  outline,  number  of 
hours,  and  laboratories  or  other 
practical  hands-on  exercises  included  in 
the  course. 

6.  Staff  Qualifications.  Describe  the 
qualifications  of  staff  teaching 
occupational  safety  and  healA  courses. 
Indicate  the  professional  qualifications 
of  each,  such  as  Certified  Safety 
Professional  (CSP),  Professional 
Engineer  (PE),  or  Certified  Industrial 
Hygienist  (CIH).  Also  describe  staff 
knowledge  off  and/or  experience  with 
Federal  OSHA  standards  and  their 
application  to  hazards  and  hazard 
abatement.  Include  resumes  of  current 
staff  and  position  descriptions  and 
minimum  hiring  qualifications  for  all 
positions,  whether  filled  or  vacant,  that 
may  be  assigned  to  conduct  OSHA 
classes. 

7.  Classroom  Facilities.  Describe 
classroom  facilities  available  for 
presentations  of  the  courses.  Include 
number  off  students  accommodated, 
desk  arrangements,  and  availability  of 
audiovisual  equipment.  Also  describe 
appropriate  laboratory  facilities  and 
other  facilities  available  for  hands-on 
exercises.  Indicate  provisions  for 
accessibility  for  persons  with 
disabilities. 

8.  Recruitment  and  Registration. 
Explain  procedures  for  recruiting 
students  from  Federal  agencies  other 
than  OSHA  and  ftcm  the  private  sector. 
Describe  registration  procedures 
including  provisions  for  cancellation, 
furnishing  enrollees  with  hotel 
information,  and  tuition  or  fee 
collection. 

9.  Accommodations.  Provide  a 
representative  listing  of  hotels  available 
for  student  accommodatidn  and  given 
sample  room  rates.  Explain  how 
students  will  be  transported  between 
the  hotels  and  classes.  Also  describe  the 
food  service  and  restaurants  available  in 
both  the  area  in  which  the  classes  will 
be  held  and  the  area  w’here  the  hotels 
are  located. 

10.  Location.  Describe  the 
accessibility  of  the  training  facility  for 
students  from  all  parts  of  the  country. 
Include  such  items  as  distance  from  a 
major  airport,  number  of  airlines  serving 
the  airport,  transportation  from  the 
airport  to  hotels,  and  distance  from  the 
interstate  system.  Also  describe  the 
proximity  of  the  training  facility  to  the 
nearest  OSHA  Regional  or  Area  Office, 
including  the  distance,  and  give  the 
approximate  driving  or  other  travel 
time. 

11.  Tuition.  Provide  a  copy  of  the 
applicant  organization’s  tuition  and  fee 
schedule.  Explain  how  tuition  and/or 
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fees  will  be  computed  for  each  course, 
referencing  the  schedule. 

12.  Nonaiscrimination.  Provide 
copies  of  the  applicant  organization’s 
nondiscrimination  policies  covering 
staff  and  students.  In  the  absence  of  a 
written  policy,  explain  how  the 
applicant  vdU  ensure  that  staff  and 
students  are  selected  without  regard  to 
race,  color,  notional  origin,  sex,  age,  or 
disability. 

13.  Offsite  Courses.  Successful 
applicants  will  be  exptected  to  conduct 
courses  at  sites  other  than  their  own 
facilities  at  the  request  of  organizations 
sponsoring  training.  Explain  the 
procedures  that  will  be  used  to  assure 
that  classroom  facdlities  and 
accommodations,  if  appropriate,  are 
adequate  and  that  instructional  staff,  if 
different  from  those  individuals 
included  in  item  6  above.  Staff 
Qualifications,  meet  the  hiring 
standards  included  in  that  item. 

Review  Criteria 

A  panel  of  OSHA  staff  will  review  the 
applications.  It  will  consider  each  of  the 
factors  listed  below: 

J.  Occupational  Safety  and  Health 
Training  Experience 

a.  Evidence  that  occupational  safety 
and  health  training  or  education  has 
been  an  ongoing  program  of  the 
applicant  organization.  Reviewers  will 
examine  the  number  of  different 
occupational  safety  and  health  courses 
offered  by  the  applicant  organization 
over  the  past  2  years,  the  length  of  the 
courses,  the  number  of  students 
completing  each  course,  and  the  number 
of  times  each  course  was  offered. 
Successful  applicants  will  also  include 
samples  of  course  announcements. 

b.  Qualifications  of  personnel 
teaching  occupational  safety  and  health 
courses.  These  include  academic 
training  in  occupational  safety  and 
health  subjects,  experience  with  the 
application  of  Federal  OSHA  standards 
to  hazards  and  hazard  abatement, 
professional  certification,  practical 
experience  in  the  field  of  occupational 
safety  cind  health,  and  training 
experience.  Training  experience  is 
defined  as  experience  in  training 
workers  or  managers  in  nonacademic 
situations. 

2.  Adequacy  of  Training  Facilities. 

Potential  for  accommodating  classes 
of  25  to  40  students  on  a  year-round 
basis  in  settings  comparable  to  those  of 
the  OSHA  Training  Institute.  Items 
considered  will  include  classroom 
layout,  e.g.  desks  or  tables  for  students, 
availability  of  audiovisual  equipment, 
reproduction  facilities  for  handouts,  and 


availability  of  appropriate  laboratory 
and/or  hands-on  facilities.  Accessibility 
for  persons  with  disabilities  vnll  also  be 
considered. 

3.  Recruitment  and  Registration 
Procedures 

Reasonableness  of  the  applicant’s 
procedures  for  recruiting  and  registering 
students.  Methods  of  reaching  potential 
students,  ease  of  registration,  provisions 
for  cancellations,  and  system  for 
informing  students  of  available 
accomm^ations  and  materials 
necessary  for  the  course,  if  any,  are 
among  the  items  that  will  be  reviewed. 

4.  Accommodations  and  Location 

Availability  of  lodging  and  restaurant 
facilities,  access  to  nationwide 
transportation,  and  proximity  to  an 
OSHA  Area  or  Regional  Office. 
Accommodations,  preferably  national 
hotel/motel  chains,  and  restaurants 
should  be  reasonably  priced  and  should 
be  within  a  few  miles  of  the  training 
facility.  A  major  airport  with  regular 
ser/ice  to  all  parts  of  the  country  should 
be  within  a  reasonable  driving  time 
from  the  hotel  and  training  locations. 
Interstate  highways  should  also  be 
within  reasonable  distance.  The  nearest 
OSHA  Office  should  be  within  1  hour’s 
travel  time  of  the  principal  training  site 
to  facilitate  OSHA  participation  in 
training  sessions. 

5.  Tuition 

Conformance  of  proposed  tuition  and/ 
or  fees  with  the  established  policies  of 
the  applicant  and  reasonableness  of  the 
charges. 

6.  Nondiscrimination 

Adherence  of  the  applicant’s  policies 
with  Federal  requirements. 

7.  Offsite  Courses 

Experience  and/or  ability  of  the 
applicant  to  conduct  courses  at  sites 
other  than  its  own  facility. 

Proposal  Conferences 

The  OSHA  Office  of  Training  and 
Education  will  hold  two  proposal 
conferences.  These  are  intended  to 
provide  potential  applicants  with 
information  about  the  OSHA  Training 
Institute  including  a  tour  of  the  facility, 
OSHA  Training  Institute  courses  and 
methods  of  instruction,  and 
administrative  requirements  for  OSHA 
Training  Institute  Education  Centers. 
They  will  also  feature  question  and 
answer  sessions  about  the 
'  documentation  expected  in 
applications. 

The  proposal  conferences  will  be  held 
from  9:30  a.m.  to  12:30  p.m.  on 


December  9  and  December  14, 1993,  at 
the  OSHA  Office  of  Training  and 
Education,  1555  Times  Drive,  Des 
Plaines,  Illinois  60018.  Persons 
interested  in  attending  one  of  these 
conferences  should  contact  Ronald 
Mouw,  Chief,  Division  of  Training  and 
Educational  Programs,  or  Helen  Beall, 
Training  Specialist,  at  (708)  297—1810  to 
obtain  information  about  local  hotel 
accommodations  and  transportation.  It 
is  not  necessary  to  register  for  the 
conferences. 

Signed  at  Washington,  DC,  this  19th  day  of 
November,  1993. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor  for  OccupotiorMi 
Safety  and  Health. 

Appendix 

Course  204 A,  Machinery  and  Machine 
Guarding  Standards 

1.  Course  Description.  The  course  provides 
the  student  with  an  overview  of  various  types 
of  common  machinery  and  related  safety 
standards.  The  course  provides  guidance  in 
recognizing  hazards  such  as  those  created  by 
points  of  operation,  ingoing  nip  points, 
rotating  parts,  and  flying  chips  or  sparks,  and 
provides  some  options  to  achieve  abatement 
A  field  trip  is  provided  to  enhance  students’ 
knowledge  of  machine  guarding  standards. 
The  OSHA  Training  Institute  awards  2.5 
CEU’s  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Identify  various  machines  and  tbeii 
functions; 

b.  Identify  common  machinery  hazards; 

c.  Recommend  selected  abatement  . 
methods;  and 

d.  Select  the  appropriate  OSHA  standard 
that  applies  to  a  luzard. 

3.  Course  Topics,  a.  Introduction,  pretest 
and  pretest  review,  posttest  and  posttest 
review — 2  hours. 

b.  Hazards  and  standards  workshop  and 
review — 2  hours.  In  this  workshop,  written 
hazard  conditions  are  researched,  and 
standards  are  reviewed  and  referenced.  Orai^ 
review  also  incorporates  policy  relating  to 
specific  conditicms. 

c.  Inspection  field  trip  to  machine  shop 
operations  and  inspection  writeup — 6  hours 

The  class  is  taken  to  facilities  with 
extensive  and  varied  metalworking  and 
woodworking  operations  following  the 
discussions  of  machinery,  terminology,  and 
29  CFR  1910.211-1910.219.  It  exposes  the 
students  to  operations  including  lathes, 
mills,  boring  machines,  screw  machines, 
woodivorking  machines,  mechanical  power 
presses,  and  power  transmission  apparatus. 
Students  are  given  an  opportunity  to  apply 
hazard  recognition  concepts  on  a  site 
inspection  at  an  operating  fecility  with  a 
variety  of  machine  operations.  Ihey  evaluate 
and  document  any  machinery  and  machine 
guarding  hazards,  then  return  to  the 
classroom  to  research  the  standards  for 
citation  references.  They  present  an  oral 
report  on  their  findings. 
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d.  Review  of  29  CFR  Part  1910,  Subpart  0, 
machinery  and  machine  guarding  concepts — 

1  hour. 

e.  Review  of  29  CFR  1910.211  and  29  CFR 
1910.212.  definitions,  guarding  and  devices, 
general  requirements — 2  hours. 

f.  29  CFR  Subpart  J,  1910.147,  control  of 
hazardous  energy  sources  (lockout/tagout), 

.  and  29  CFR  Subpart  S.  1910.332-1910.335, 
electrical  safety-related  work  practices — 2 
hours. 

g.  29  CFR  Subpart  P,  1910.242-1910.244, 
portable  powered  tools — 1  hour. 

h.  29  CTR  1910.212  and  section  5(a)(1)  of 
the  OSH  Act,  robotic  safeguarding — 1  horn. 

i.  29  CFR  1910.213,  woodworking 
machinery  requirements — 2  hours. 

j.  29  CFR  1910.215,  abrasive  wheel 
machinery — 1  hour. 

k.  29  CFR  1910.216,  mills  and  calenders — 

1  hour. 

l.  29  CFR  1910.217,  mechanical  power 
presses — 2  hours. 

m.  29  CFR  1910.218,  forging  machines — 1 
hour. 

n.  29  CFR  1910.219,  power  transmission 
apparatus — 1  hour. 

Course  500,  Basic  Instructor  Course  in 
OccupationaJ  Safety  and  Health  Standards 
for  the  Construction  Industry 

1.  Course  Description.  The  course  is 
designed  for  students  in  the  private  sector 
who  are  interested  in  developing  safety  and 
health  programs  in  the  construction  industry. 
Special  emphasis  is  placed  upon  those  areas 
in  construction  that  are  the  most  hazardous, 
using  OSHA  standards  as  a  guide.  Course 
participants  are  briefed  on  effective 
instructional  approaches  and  the  effective 
use  of  visual  aids  and  handouts.  The  course 
features  demonstrations  and  hands-on  use  of 
various  construction  tools  and  equipment. 
Successfol  completion  of  this  course 
qualifies  the  student  to  conduct  both  a  10- 
hour  and  a  30-hour  construction  safety  and 
health  course  and  to  issue  OSHA  cards  to 
participants  certifying  course  completion. 
The  OSHA  Training  Institute  awards  2.5 
CEU’s  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  define  construction  terms  found  in 
OSHA  standards; 

b.  present  effective  safety  and  health 
training  programs  in  accordance  with  OSHA 
construction  standards,  regulations,  and 
guidelines; 

c.  identify  hazards  and  determine 
appropriate  standards; 

d.  prepare  reports  citing  the  conditions 
found;  and 

e.  identify  methods  to  abate  hazards. 

3.  Course  Topics,  a.  Introduction,  pretest 
and  pretest  review,  overview  of  the  OSH  Act 
and  OSHA,  introduction  to  OSHA  standards, 
posttest  and  posttest  review — 4  hours. 

b.  Safety  programs,  inspections,  targeting 
and  penalties — 1  hour. 

c.  Training  techniques — 2  hours. 

d.  29  CFR  Part  1904,  recordkeeping — 1 
hour. 

e.  29  CFR  Part  1926,  Subpart  D,  hazard 
communication — 1  hour. 

f.  29  CFR  Part  1926,  Subpart  E,  health 
hazards  in  construction  and  persona) 
protective  equipment — 3  hours. 


g.  29  CFR  Part  1926,  Subpart  F,  fire 
protection  and  prevention — 1  hour. 

h.  29  CFR  Part  1926,  Subparts  G,  O  and  W, 
motor  vehicles — 1  hour. 

i.  29  CFR  Part  1926,  Subpart  H,  rigging — 

1  hour. 

j.  29  CFR  Part  1926,  Subpart  I,  tools — 1 
hour. 

k.  29  CFR  Part  1926,  Subpart  K,  electrical — 

2  hours. 

l.  29  CFR  Part  1926,  Subpart  L,  scaffolds — 

2  hours. 

m.  29  CFR  Part  1926,  Subparts  M  and  X, 
walking  and  working  surfaces  and  ladders — 

1  hour. 

n.  29  CFR  Part  1926,  Subpart  N,  cranes — 

1  hour. 

o.  29  CFR  Part  1926,  Subpart  P. 
trenching — 2  hours. 

p.  29  CTR  Part  1926,  Subpart  Q,  concrete — 

1  hour. 

Course  501,  A  Guide  to  Voluntary 
Compliance  in  Safety  and  Health 

1.  Course  Description.  This  course  is 
intended  for  private  sector  personnel  from  all 
types  of  industries.  It  presents  detailed 
information  on  how  the  provisions  of  the 
OSH  Act  may  be  implemented  in  the 
workplace.  The  primary  focus  is  on  the 
basics  of  the  Act.  The  course  includes  an 
introduction  to  general  industry  standards 
and  provides  an  overview  of  the 
requirements  of  the  more  frequently 
referenced  standards.  Segments  of  the  course 
cover  rights  and  responsibilities  under  the 
Act,  contested  citations,  recordkeeping,  and 
Voluntary  Protection  Programs.  Successful 
completion  of  the  course  qualifies  the 
student  to  conduct  both  a  lO-hour  and  a  30- 
hour  voluntary  compliance  coiuse  and  to 
issue  OSHA  cards  to  participants  certifying 
course  completion.  The  OSHA  Training 
Institute  awards  2.5  CEU’s  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Locate  OSHA  safety  and  health 
standards,  policies,  and  procedures;  ' 

b.  Describe  the  use  of  OSHA  standards  and 
regulations  to  supplement  an  on-going  safety 
and  health  program; 

c.  Identify  common  violations  of  OSHA 
standards; 

d.  Describe  appropriate  abatement 
procedures  for  selected  safety  hazards;  and 

e.  Describe  how  to  conduct  internal 
training  on  OSHA  regulations. 

3.  Course  topics,  a.  Pretest  and  review, 
posttest  and  review,  and  overview  of  the 
training  outreach  program — 2  hours. 

b.  Introduction  to  OSHA  standards  and 
hazard  violation  workshop — 2  hours.  The 
hazard  violation  workshop  introduces  the 
students  to  the  format  of  the  OSHA 
standards.  They  are  shown  how  the 
numbering  system  works,  then  must  identify 
the  applicable  standard  for  approximately  40 
hazardous  conditions. 

c.  Overview  of  the  OSH  Act  and  29  CFR 
Part  1903,  inspections,  citations  and 
proposed  penalties — 2  hours. 

d.  29  CFR  Part  1904 — ^recordkeeping — 1 
hour. 

e.  29  CFR  Part  1910,  Subpart  D,  walking 
and  working  surfaces — 2  hours. 

f.  29  CFR  Part  1910,  Subparts  E  and  L, 
means  of  egress  and  fire  protection — 2  hours. 


g.  29  CFR  Part  1910,  Subpart  H,  hazardous 
materials — 2  hours. 

h.  29  CFR  Part  1910,  Subpart  I,  personal 
protective  equipment — 1  hour. 

i.  29  CFR  Part  1910,  Subpart  J,  lockout/ 
tagout — Vz  hour. 

j.  29  CFR  Part  1910,  Subpart  N,  material 
handling — 1  hour. 

k.  29  CFR  Part  1910,  Subpart  O,  machine 
guarding — 2  hours. 

l.  29  CFR  Part  1910,  Subpart  Q,  welding — 

2  hours. 

m.  29  CFR  Part  1910,  Subpart  S,  electrical 
standards  and  work  practices — 2V2  hours 

n.  29  CFR  Part  1910,  Subpart  Z,  hazard 
communication — V/i  hours. 

o.  29  CFR  Part  1910,  Subpart  Z, 
introduction  to  industrial  hygiene — IVz 
hours. 

Course  521,  OSHA  Guide  to  Voluntary 
Compliance  in  the  Industrial  Hygiene  Area 

1.  Course  Description.  This  course  is 
designed  for  private  sector  personnel  who  are 
interested  in  increasing  their  knowledge  of 
industrial  hygiene  practices  and  related 
OSHA  regulations  and  procedures.  Topics 
covered  include  permissible  exposure  limits, 
OSHA  health  standards,  respiratory 
protection,  engineering  controls,  hazard 
communication,  sampling  instrumentation, 
and  workplace  health  program  elements. 

There  are  workshops  in  health  hazard 
recognition,  safety  and  health  program 
elements,  and  the  use  of  OSHA  standards. 

The  OSHA  Training  Institute  awards  2.5 
CEU’s  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Interpret  requirements  of  OSHA  health 
standards; 

b.  Recognize  potential  health  hazards  in 
the  workplace; 

c.  Perform  basic  health  hazard  evaluation 
using  OSHA  sampling  procedures; 

d.  Recommend  acceptable  strategies  for 
controlling  hazardous  conditions;  and 

e.  Describe  the  elements  required  for  an 
effective  workplace  health  protection 
program. 

3.  Course  Topics,  a.  Course  opening  and 
course  closing — 1  hour. 

b.  Air  contaminant  sampling — 2  hours. 

c.  Compliance  with  air  contaminant 
standards — 2  hours. 

d.  Compliance  with  hazard 
communication — IVz  hours. 

e.  Compliance  with  hazardous  waste 
standards — 2  hours. 

f.  Compliance  with  the  asbestos  standard — 
- 1  hour. 

g.  Compliance  with  the  bloodborne  disease 
standard — 1  hour. 

h.  Compliance  with  the  confined  space 
standard — 1  hour. 

i.  Compliance  with  the  noise  standard — 2 
hours. 

j.  Compliance  with  the  respirator 
standard — 2  hours. 

k.  Compliance  with  ventilation  standards — 
2  hours. 

l.  Detector  tube  sampling — 1  hour. 

m.  Elements  of  a  workplace  health  program 
and  safety  and  health  program  workshop — 

1  Vz  hours.  Students  are  presented  with  the 
elements  of  a  workplace  health  program  and 
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draft  a  safety  and  health  program  for  their 
own  workplaces. 

n.  Hazard  violation  workshop — 1  hour. 
Students  are  presented  written  workplace 
scenarios  describing  hazards  and  are  to 
determine  which  OSHA  health  standards 
apply  and  why. 

o.  Health  hazard  recognization — 1  hour. 

p.  Health  hazard  slide  workshop — 1  hour. 
Students  are  shown  slides  depicting  health 
hazards  and  asked  to  identify  the  hazards. 

q.  OSHA  ergonomic  guidelines — 1  hour. 

r.  OSHA  recordkeeping  for  health — 1  hour. 

Course  600,  CoUateral  Duty  Course  for  Other 
Federal  Agencies 

1.  Course  Description.  This  course 
introduces  Federal  agency  collateral  duty 
(part-time)  safety  and  health  personnel  to  the 
OSH  Act,  Executive  Order  12196,  29  CFR 
part  1960,  and  29  CFR  part  1910.  It  enables 
them  to  recognize  basic  safety  and  health 
hazards  in  their  own  workplaces,  and  to 
effectively  assist  agency  safety  and  health 
officers  with  inspection  and  abatement 
efforts.  A  mock  workplace  inspection  is 
conducted  and  student  findings  are 
reviewed.  The  OSHA  Training  Institute 
awards  2.2  CEU’s  for  this  course. 

2.  Course  Objectives.  Students  completing 
this  course  should  be  able  to: 

a.  Describe  the  OSH  Act,  29  CFR  part  1960, 
and  29  CFR  part  1910; 

b.  Describe  major  provisions  of  Executive 
Order  12196; 

c.  Identify  selected  safety  and  health 
hazards  and  the  corresponding  OSHA 
standards; 

d.  Describe  abatement  methods  for  selected 
safety  and  health  hazards;  and 

e.  Explain  and  apply  workplace  inspection 
procedures  consistent  with  established 
OSHA  policies,  procedure,  and  directives. 

3.  Course  Topics,  a.  Course  opening  and 
course  closing — 1  hour. 

b.  Hazard  communication — 1  hour. 

c.  Inspection  field  trip,  writeup  and 
review — 5  hours.  Students  are  introduced  to 
the  process  of  site  inspection,  i.e.,  what 
hazardous  conditions  or  activities  may  be 
observed  in  the  work  environment.  They  are 
taken  to  an  active  government  facility,  and 
evaluate  and  document  any  observed 
hazards.  After  returning  to  the  classroom, 
they  research  and  select  the  standards 
applicable  to  the  observed  hazards, 
ftesentations  of  findings  are  made  to  the 
class. 

d.  Introduction  to  accident  investigation — 
1  hour. 

e.  Introduction  to  the  OSH  Act,  Executive 
Order  12196,  and  29  CFR  part  1960—2  hours. 

f.  Introduction  to  OSHA  standards  and 
hazard  violation  workshop  and  review — 2 
hours.  The  hazard  violation  workshop 
introduces  the  students  to  the  format  of  the 
OSHA  standards.  They  are  shown  how  the 
numbering  system  works,  then  must  identify 
the  applicable  standard  for  approximately  40 
hazardous  conditions. 

g.  Office  safety — 1  hour. 

h.  29  CFR  part  1910,  Subpart  D,  walking 
and  working  surfaces — 1  hour. 

i.  29  CFR  part  1910,  Subparts  E  and  L, 
means  of  egress  and  fire  protection — 1  hour. 

j.  29  CFR  part  1910,  Subpart  H,  hazardous 
materials — 1  hour. 


k.  29  CFR  part  1910,  Subpart  I,  personal 
protective  equipment — 1  hour. 

l.  29  CFR  part  1910,  Subpart  N,  material 
handling — 1  hour. 

m.  29  CFR  part  1910,  Subpart  O,  machine 
guarding  and  portable  tools — 1  hour. 

n.  29  CFR  part  1910,  Subpart  Q,  welding, 
cutting  and  brazing — 1  hour. 

0.  29  CFR  part  1910,  Subpart  S,  electrical 
standards — 1  hour. 

p.  29  CFR  part  1910,  Subpart  Z, 
introduction  to  industrial  hygiene — 1  hour. 

IFR  Doc.  93-28915  Filed  11-24-93;  8.45  am) 
BUAJNG  CODE  4S1»-26-M 


NATIONAL  SCIENCE  FOUNDATION 

Office  of  Polar  Programs;  Permit 
Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

November  22, 1993. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan,  Permit  Office,  Office 
of  Polar  Programs,  National  Science 
Foundation,  Washington,  DC  20550. 
SUPPLEMENTARY  INFORMATION:  On 
October  19, 1993  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permit  for  taking  import  into 
USA-Port  of  Entry  Hulnimi  and  enter 
specially  protected  area,  was  issued  to 
Gerald  L.  Kooyman  on  November  20. 
1993. 

Guy  G.  Guthridge, 

Acting  Permit  Officer,  Office  of  Polar 
Programs. 

IFR  Doc.  93-29007  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-133] 

General  Electric  Co.,  Humboldt  Bay 
Power  Plant;  Environmental 
Assessment  and  Rnding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  exemption  fi-om  the  revised  10  CFR 
50.120  requirements  of  the  Code  of 
Federal  Regulations  to  the  Pacific  Gas 
and  Electric  Company  {the  licensee)  for 
the  Humboldt  Bay  Power  Plant  (HBPP), 
pursuant  to  10  CFR  50.12.  • 


Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  training 
requirements  of  10  CFR  50.120.  By  letter 
dated  July  28, 1993,  the  licensee 
identified  the  specical  conditions  that 
exist  at  the  HBPP  as  the  basis  for  this 
exemption  request. 

The  Need  for  the  Proposed  Action 

HBPP  is  a  boiling  water  reactor  that 
permanently  ceased  power  operations  in 
1984.  The  fuel  was  removed  ft'om  the 
reactor  and  placed  in  the  spent  fuel 
pool.  A  possession-only  licensee  was 
issued  in  1985.  HBPP  is  currently  in 
SAFSTOR.  This  exemption  would 
relieve  the  licensee  from  the  training 
requirements  of  10  CFR  50.120,  that  are 
not  applicable  for  a  reactor  that  has  been 
defueled  and  in  SAFSTOR.  However,  it 
does  not  relieve  the  licensee  from 
previous  requirements  or  commitments 
to  train  and  qualify  facility  personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  does  not  have 
any  effect  on  accidents  previously 
analyzed  in  the  Safety  Evaluation 
Report  (SER)  for  decommissioning 
HBPP.  The  licensee  stated  that  the 
nuclear  fuel  is  stored  in  the  spent  fuel 
pool.  In  addition,  there  are  no  credible 
accident  scenarios  that  could  result  in 
offsite  doses  that  would  exceed  a  small 
fraction  of  the  U.S.  Environmental 
Protection  Agency’s  "Protective  Action 
Guidelines”  as  evaluated  in  the  SER. 

The  proposed  action  would  not 
change  the  types  of  effluents  that  may 
be  released  offsite,  and  there  would  be 
no  significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposures  on-site. 
Accordingly,  the  NRC  concludes  that 
this  proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  effect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
NRC  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  NRC  staff  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  for 

Agencies  and  Persons  Consulted 
The  NBC  staff  reviewed  the 
exemption  request.  No  other  agencies  or 
personnel  were  contacted. 

Finding  of  No  Significant  Impact 
Based  upon  this  environmental 
assessment  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefcne.  the 
NKC  will  not  prepare  an  environmental 
impact  statement  for  the  proposed 
exemption. 

For  further  details  with  respect  to  this 
action,  the  licensee’s  letter  d^d  July 
28. 1993.  and  the  NRC  staff’s  Safety 
Evaluation,  included  in  the  exemption, 
are  ax'ailabie  for  public  inspection  at  the 
NRC's  Public  Document  Rixun.  the 
Celman  Building.  2120  L  Street  NW.. 
Washington  DC  20037,  and  at  Humboldt 
County  Library.  421 1  Street,  Eureka.  CA 
95501. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November.  1993. 

For  the  Nuclear  Regulatory  Commission. 

John  H.  Austin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Branch.  Division  ofLow-Leve!  Waste 
Management  artd  Decommissioning.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

IFR  Doc.  93-29015  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  TSM-Ot-P 

Decornmissioning  of  Shieldaltoy 
Metaliurgicid  Corporalion’t  Fadl^  in 
Cambridge,  OH;  Notice  of  Intent  To 
Prepare  an  Environmenfol  Impact 
Statement  and  To  Conduct  a  Scoping 
Process 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
to  conduct  a  scoping  process  for  the  EIS, 
and  to  condtict  a  scoping  meeting. 

SUMMARY:  The  NRC  intends  to  prepare 
an  Environmental  Impact  Statement  for 
decommissioning  Shieldalloy 
Metallurgical  Corporation’s 
(Shieldalloy)  fecility  located  in 
Cambridge,  Ohio.  Shieldalloy  and 
predecessor  companies  at  the 
Cambridge  location  have  been  licensed 
by  the  NTIC  to  process  ores  and  mineral 
concentrates  containing  the  radioactive 
materials  uranium,  thorium,  and  their 
associated  decay  products  (i.e.. 
collectiv'ely  considered  source  material). 
As  a  resuh  of  processing  the  ores,  the 


facility  concentrated  the  radioactive 
materials  in  high  temperature  slag. 
Shieldalloy  no  longer  activefy  processes 
source  material  at  ^e  Cambrid^  site 
and  is,  therefore,  decommissioning  the 
site  in  preparation  for  requesting  tihe 
NRC  to  terminate  the  license  controlling 
the  possession  of  source  material  at  the 
site.  This  notice  indicates  NRC's  intent 
to  prepare  an  Environmental  Impact 
Statement  in  conpmction  with  this 
proposed  action  and  to  conduct  a 
scoping  process  that  will  include  a 
public  scoping  meeting. 

DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by 
January  15, 1994.  will  be  considered  in 
developing  the  scape  of  the  EIS. 
Comments  received  after  thU  date  will 
be  considered  if  h  is  practical  to  do  so. 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

A  ptddic  scoping  meeting  will  be  held 
at  the  Meadowbro^  High  School  in 
Byesville.  Ohio,  on  December  13. 1993 
from  7-10  p.m. 

ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  and/or 
the  scoping  meeting  should  be  sent  to; 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
ATTN:  Docieting  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:45  a.m.  and  4:15  p.m., 
on  Federal  workdays. 

The  scoping  meeting  will  be  held  in 
the  auditorium  of  the  Meadowbrook 
High  School,  58615  Marietta  Road. 
Byesville.  Ohio  43723.  on  December  13, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT; 
Michael  Weber.  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555,  Telephone: 
301-504-1298,  or  Chad  Glenn,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Washington.  DC  20555,  Telephone: 
301-504-2546. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
(NRC)  has  the  statutory  responsibility 
for  protection  of  public  health  and 
safety  and  the  environment  related  to 
the  use  of  source,  byproduct,  and 
special  nudexr  material  under  the 
Atomic  Energy  Act.  The  NRC  believes 
that  one  portion  of  this  responsibility  is 
to  assure  safe  and  timely 
decommissioning  of  nu^ar  facilities 
which  it  licrases.  This  responsibility 
can  be  partially  fulfilled  by  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepare  their  sites  for 
decommissioning.  Decommissioning,  as 


defined  in  the  NRC's  r^ulations  in  10 
CFR  40.4.  for  example,  means  to  remove 
nuclei  facilities  safely  frxMn  service  and 
to  reduce  residual  radioactivity  to  a 
level  that  permits  release  of  the  property 
for  imrestricted  use  and  termination  of 
the  license. 

Once  licensed  activities  have  ceased, 
licensees  are  required,  in  existing  NRC 
regulations,  to  decommission  their 
fecilities  so  that  their  licenses  can  be 
terminated.  This  requires  that 
radioactivity  in  buildings,  equipment, 
soil,  groundwater,  and  surfa^  water 
resulting  from  the  licensed  operation  be 
reduced  to  acceptably  low  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  contamination  in 
all  facilities  and  environmental  media 
have  been  properly  reduced  or 
eliminated  and  that,  except  for  any 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site,  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

Need  for  Proposed  Action 

Shieldalloy  Metallurgical  Corporation 
(Shieldalloy)  is  licensed  by  the  NRC 
(License  Number  ^4B-1507)  to  possess 
and  store  the  radioactive  materials 
uranium  and  thorium  (source  material) 
at  a  site  located  south  of  Cambridge, 
.Guernsey  Cownty,  Ohio.  Under  NRC 
license,  previous  owmers  of  the  site 
processed  niobium  ore  containing 
licensable  quantities  of  the  radioactive 
materials  uranium,  thorium,  and  their 
associated  decay  products  (i.e., 
collectively  considered  source  material). 
As  a  result  of  the  processing  of  the  ore 
to  produce  metal  alloys,  the  radioactive 
materials  were  incorporated  into  waste 
slag  and  are  currently  stored  in  two 
separate  piles  (west  and  east)  at  the  site. 
Shieldalloy  previously  remediated 
portions  of  the  site  by  removing 
contamination  and  consolidating  the 
radioactive  materials  into  the  two  piles: 
the  west  pile  with  a  mass  of  about 
400,000  metric  tons  (440,000  tons)  and 
a  volume  of  160,000  cubic  meters  (about 
5,700j0G0  cubic  feet),  and  the  east  pile 
with  a  mass  of  about  81,600  metric  tons 
(90.000  tons)  and  a  volume  of  32,600 
cubic  meters  (dx}ut  1,200,000  cubic 
feet).  The  principal  radionuclides  in  the 
waste  are  thorium-232  (eind  decay 
products)  and  uranium-238  (and  decay 
products). 

Processing  at  the  site  no  longer 
involves  source  materiaL  Consequently, 
Shieldalloy  has  been  engaged  in 
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decommissioning  the  site  for  the  last 
several  years  in  preparation  for 
requesting  the  NRC  to  terminate  the 
license  and  release  the  site  for 
unrestricted  use  in  accordance  with 
NRC’s  requirements.  Because  the 
Cambridge  site  has  inactive  waste  piles 
containing  a  large  volume  of 
radioactively  contaminated  soil  and  slag 
(up  to  a  total  of  10  million  cubic  feet), 
NRC  included  the  Cambridge  site  in  the 
Site  Decommissioning  Management 
Plan  (SDMP)  i  and  has  been  devoting 
special  attention  to  the  site  to  ensure 
timely  and  effective  decommissioning. 

In  September  1993,  Shieldalloy  ana 
its  parent  company,  Metallurg  Inc.,  filed 
for  protection  from  creditors  under 
Chapter  11  of  the  Bankruptcy  Code. 
Decommissioning  the  Cambridge 
facility,  and  another  licensed  site  in 
Newfield,  New  Jersey,  represent  two  of 
Shieldalloy’s  largest  and  unquantified 
liabilities,  which  must  be  resolved  as 
part  of  the  company’s  restructuring 
activities  under  Chapter  11.  To 
complete  restructuring  in  a  timely 
manner,  Shieldalloy  has  requested  NRC 
to  determine  whether  onsite 
stabilization  and  disposal  of  radioactive 
waste  is  acceptable  for  completing  the 
decommissioning  of  the  Cambridge 
facility. 

The  NRC  has  determined  that 
approval  of  onsite  stabilization  and 
disposal  of  the  radioactive  waste 
constitutes  a  major  federal  action  and, 
therefore,  warrants  preparation  of  an  EIS 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  NRC’s  implementing  requirements 
in  10  CFR  part  51.  Concentrations  of 
uranium,  thorium,  and  their  radioactive 
decay  products  in  the  waste  piles 
exceed  NRC’s  current  criteria  for 
allowing  release  of  sites  for  unrestricted 
use.  These  criteria  are  listed  in  NRC’s 
Action  Plan  to  Ensure  Timely  Cleanup 
of  SDMP  Sites  (57  FR  13389;  April  16, 
1992).  As  described  in  the  Action  Plan, 
the  criteria  are  applied  on  a  site-specific 
basis  with  emphasis  on  residual 
contamination  levels  that  are  as  low  as 
is  reasonably  achievable  (ALARA). 

Consequently,  if  NRC  approved  on¬ 
site  stabilization  of  the  radioactive 
material,  land  use  restrictions  or  other 
institutional  controls  may  be  necessary 
to  ensure  long-term  protection  of  the 
public  and  the  environment.  NRC 
expects  that  Shieldalloy  would  have  to 
apply  for  and  obtain  an  exemption  from 
NRC’s  present  requirements  because 
NRC’s  current  requirements  for 


1  The  Site  Deconunissioning  Management  Plan, 
U.S.  Nuclear  Regulatory  Commission,  NUREG- 
1444, 1993,  is  available  from  the  U.S.  Government 
Printing  Office,  Mail  Stop  SSOP,  Washington,  DC 
20402-9328. 


decommissioning  do  not  allow  for  land 
use  restrictions. 

In  addition  to  the  issues  discussed 
above  that  fall  under  NRC's  jurisdiction, 
there  are  other  environmental  issues 
associated  with  decommissioning  the 
Cambridge  site  that  are  regulated  by 
other  State  and  Federal  agencies, 
including  the  U.S.  Environment^ 
Protection  Agency  (USEPA)  and  the 
Ohio  Environmental  Protection  Agency 
(OHEPA).  The  scoping  process  and  EIS 
will  not  only  aid  NRC  in  reaching 
decisions  about  the  decommissioning  of 
the  Cambridge  site,  but  should  also  be 
useful  to  these  other  agencies  in 
discharging  their  respective  duties. 

Description  of  Proposed  Action 

The  proposed  action  is  onsite 
stabilization  and  disposal  of  radioactive 
waste  containing  elevated 
concentrations  of  thorium  and  uranium 
and  their  radioactive  decay  products  at 
the  Shieldalloy  facility  in  Cambridge, 
Ohio.  Because  radioactive 
contamination  at  the  site  has  been 
consolidated  into  two  waste  piles,  the 
proposed  action  principally  locuses  on 
the  disposal  of  the  radioactive  materials 
within  those  waste  piles. 

Preparation  of  an  Environmental 
Impact  Statement 

Under  the  National  Environmental 
Policy  Act  (NEPA),  all  Federal  agencies 
must  consider  the  effect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NEPA  requires  that  the  policies, 
regulations,  and  public  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
policies  set  forth  in  NEPA.  It  is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 
environmental  issues  into  their 
decision-making  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  Part  51.  To  fulfill 
NRC’s  responsibilities  under  NEPA,  the 
NRC  intends  to  prepare  an  EIS  that  will 
analyze  the  environmental  impacts  of 
the  proposed  action,  as  well  as 
environmental  impacts  of  alternatives  to 
the  proposed  action  and  the  costs 
associated  with  both  the  proposed 
action  and  the  alternatives.  All 
reasonable  alternatives  to  the  proposed 
action,  including  the  "no  action” 
alternative,  will  be  analyzed.  The  scope 
of  the  EIS  includes  consideration  of 
both  radiological  and  non-radiological 
impacts  associated  with  the  alternative 
actions. 

This  notice  announces  the  NRC’s 
intent  to  prepare  an  EIS.  The  principal 
intent  of  the  EIS  is  to  provide  a 
document  describing  environmental 
consequences  that  will  be  available  to 


the  Agency’s  decision  makers  in 
reviewing  the  licensee’s 
decommissioning  plan  for  the  ^ 
Cambridge  site. 

The  Scoping  Process 

The  Commission’s  regulations  in  10 
CFR  part  51  contain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  In  accordance 
with  10  CFR  51.26,  whenever  the  NRC 
determines  that  an  EIS  will  be  prepared 
by  NRC  in  connection  with  a  proposed 
action,  NRC  will  publish  a  notice  of 
intent  in  the  Federal  Register  stating 
that  an  EIS  will  be  prepared  and 
conduct  an  appropriate  scoping  process. 
In  addition,  this  scoping  process  may 
include  the  holding  of  a  public  scoping 
meeting. 

NRC  also  describes,  in  10  CFR  51.27, 
the  content  of  the  notice  of  intent  and 
requires  that  the  notice  describe  the 
proposed  action  and  also,  to  the  extent 
that  sufficient  information  is  available, 
possible  alternatives.  In  addition,  the 
notice  of  intent  is  to  describe  the 
proposed  scoping  process,  including  the 
role  of  participants,  whether  written 
comments  will  be  accepted,  and 
whether  a  public  scoping  meeting  will 
be  held. 

In  accordance  with  §§  51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  this  EIS  includes  the 
following: 

(1)  Participants  may  attend  and 
provide  oral  discussion  on  the  proposed 
action  and  possible  alternatives  at  the 
public  scoping  meeting  at  Meadowbrook 
High  School  auditorium,  Byesville, 

Ohio,  on  December  13, 1993,  ft'om  7  to 
10  p.m. 

(2)  The  Commission  will  also  accept 
written  comments  on  the  proposed 
action  and  alternatives  from  the  public. 
Written  comments  should  be  submitted 
by  January  15, 1994,  and  should  be  sent 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 

According  to  10  CFR  51.29,  the 
scoping  process  is  to  be  used  to  address 
the  topics  which  follow.  Participants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  preliminary  NRC 
staff  approaches  with  regard  to  each 
topic  are  included  for  information): 

la)  Define  the  proposed  action  to  be 
the  subject  of  the  EIS.  The  proposed 
action  is  the  onsite  stabilization  and 
disposal  of  radioactive  waste  in  the  form 
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of  slag  and  contaminated  soil  at  the 
Shieldalloy  facility  in  Cambridge,  Ohio. 

(b)  Determine  the  scope  of  the  EJS  and 
the  significant  issues  to  be  analyzed  in 
depth.  The  NRC  is  proposing  to  analyze 
the  costs  and  impacts  associated  with 
the  proposed  action  and  alternative 
decommissioning  approaches.  The 
following  propos^  outline  for  die  EIS 
reflects  current  NRC  staff  view  on 
the  scope  and  major  topics  to  be  dealt 
with  in  the  EIS: 

Proposed  Outline:  Environmental 
Impact  Statement 

Abstract 

Executive  Summary 
Table  of  Contents 

1.  Introduction 

1.1  Background 

1.2  Purpose  and  Need  for  Proposed 
Action 

1.3  Descriptiem  of  Proposed  Action 

1.4  Approach  in  Prepar^on  of  the 
Draft  EIS 

1.5  Structure  of  the  Draft  EIS 

2.  Alternatives  including  the  Proposed 

Action 

2.1  Factors  Considered  in  Evaluating 
Alternatives 

2.2  Alternatives 

2.3  Regulatory  Compliance 

3.  Affected  Environment 

3.1  Introduction 

3.2  Description  of  the  Camlmdge 
facility 

3.3  Laj^  Use 

3.4  Geology/Seismicity 

3.5  Meteorology  and  Hydrology 

3.6  Ecology 

3.7  Socioeconomic  Characteristics 

3.8  Radiation 

3.9  Cultural  Resources 

3.10  Other  Environmental  Features 

4.  Decommissioning  Alternatives 

Analyzed  and  Method  of  Approach 
for  the  Analysis 

4.1  General  Information  on 
Approach  and  Method  of  Analysis 
of  Decommissioning  Alternatives 

4.2  Alternatives  Considered — each 
of  the  alternatives  represent 
alternate  decommissioning 
approaches. 

(a)  Alternative  1,  Onsite  Stabilization 
and  Disposal  [Licensee’s  Proposed 
Action] — ^radioactive  contmnination 
would  be  consolidated  and 
stabilized  in  a  single  pile  that 
would  be  covered  and  graded  in  a 
manner  to  provide  long-term 
protection  against  wind  and  water 
erosion  and  to  minimize 
groundwater  contamination.  This 
alternative  would  also  likely 
include  land  use  restrictions  and/or 
other  institutioned  omtrols  to 
prevent  or  reduce  potoatial 
intrusion  into  the  waste  and  to 


monitor  the  k«g-term  effectiveness 
of  the  disposal  and  take  mitigative 
measures  as  necessary  to  protect  the 
public  and  environmenL 

(b>  Alternative  2.  Offsite  Disposal — 
radioactive  contamination  would  be 
exhumed  firom  the  site  and 
disposed  off^te  at  a  licensed  low- 
level  waste  disposal  tacility.  The 
disposal  facility  may  either  be 
located  in  the  vicinity  of 
Canduridge,  Ohio  (e.g.,  within  50 
km)  or  in  anothn’  State.  This 
alternative  could  also  consider 
disposal  of  the  contmnination  akmg 
with  other  wastes  of  similar 
physical,  chemical,  and  radiological 
characteristics,  such  as  mill  tailings, 
or  in  a  dedicated  disposal  facility 
that  would  provide  enhanced 
barrim  against  human  intrusion 
into  the  waste  for  thousands  of 
years,  such  as  a  deep  mine. 
Radioactive  contamination  onsite 
would  be  reduced  down  to  levels 
that  NRC  pres«itly  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  picoCuries 
per  gram  (pQ/g)  total  uranium 
(wi^  decay  products)  and  10  pCi/ 
g  thorium-232  and  thorium-228  mid 
other  criteria  such  as  exposure  rate 
and  radon  concentrations); 

(c)  Alternative  3,  Onsite  Separation 
Processing  with  Offsite  IXsposal— 
radioactive  contamination  would  be 
processed  using  ph3rsical  or 
chemical  methods  to  separate  more 
highly  concentrated  contaminatimi 
from  lower  concentrations  that 
could  be  stabilized  onsite.  Higher 
conc«itration  wastes  would  be  smt 
offsite  to  a  licensed  disposal 
f^lity.  Radioactive  contamination 
onsite  would  be  reduced  down  to 
levels  that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  pCi/g  total 
uranium  (with  decay  products)  and 
10  pQ/g  thorium-232  and  thorium- 
228  and  other  cxitaia  such  as 
exposure  rate  and  radon 
concentrations); 

(d)  Alternative  4,  Onsite  Dilution 
Processing  and  Disposal— exis^g 
radioactive  contamination  would  be 
blended  with  clean  fill  to  reduce 
average  concentrations  of  urmiium 
and  th(sium  to  levels  that  NRC 
presently  considers  acceptable  for 
release  ^  unrestricted  use  (e.g.^  10 
pCi/g  total  uranium  (with  decay 
products)  and  10  pCi/g  thorium-232 
and  thorium-228  and  other  criteria 
such  as  exposure  rate  and  radon 
concentratioxts).  Diluted 
contaminatfon  would  thoa  be 
graded  onsite  and  released  far 
unrestricted  use;  and 


(e)  Alternative  5,  No  Action — 
radioactive  contamination  would  be 
abandooed  in  its  jnesent 
configmatioD  without  any 
additional  processing  or 
stabiliz^on.  This  alternative  does 
not  consider  any  protective 
measures,  such  as  land  use 
restrictions  or  other  institutional 
controls,  that  might  mitigate  or 
prevent  intrusion  into  the  waste  or 
long-term  release  and  transport  of 
contamination  in  the  environment. 

4.3  Method  of  Analysis  of 
Regulatory  Alternatives 

(a)  Define  a  range  of  alternative 
decommissioning  approaches; 

(b)  Evaluate  the  alternative 
decommissioning  approaches  with 
respect  to;  (1)  the  incremental 
impact  to  workers,  members  of  the 
public,  and  the  environment,  both 
radiological  and  nonradiological, 
resulting  from  each  alternative,  and 
(2)  the  costs  associated  with  each 
regulatory  alternative.  Evaluations 
of  impacts  and  costs  are  contained 
in  Sections  5  and  6  below. 

(c)  Perform  a  comparative  evaluatiem . 
of  the  decommissioning  approaches 
based  on  the  impacts  and  costs  of 
each  alternative  from  4.3(b). 

5.  Environmental  Consequences, 

Monitoring,  and  Nfitigation 

5.1  Construction  and  Remediation 
Consequences 

5. 2  Monitoring  Programs 

5.3  Mitigation  Measures 

5.4  Unavoidable  Adverse 
Environmental  Impacts 

5.5  Relationship  between  Short- 
Term  Uses  of  the  Environment  and 
Long-Term  Productivity 

5.6  Irreversible  and  Irretrievable 
Commitments  of  Resources 

6.  Costs  and  Benefits  Associated  with 

Decommissioning  Alternatives 

6sl  General 

6.2  Quantifiable  Socioeconomic 
Impacts 

6.3  The  Benefit-Cost  Summarv’ 

6.4  Staff  Assessment 

7.  List  of  Preparers 

8.  List  of  Agencies.  Organizations,  and 

Persons  Receiving  Copies  of  the 
Draft  EIS 

9.  References 

Appendix  A — Reserved  for  Comments 
on  DEIS 

Appendix  B — ^Results  of  Scoping 
Process 

(c)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  peripheral  or 
v^ich  have  been  covered  by  prior 
environmental  review.  The  hWC  has  not 
yet  eliminated  any  nonsi^Edficant 
issues.  However,  NRC  is  considCTing 
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elimination  of  the  following  issues  from 
the  scope  of  this  EIS  because  they  have 
been  previously  analyzed  in  a  previous 
Generic  Environmental  Impact 
Statement  (CEIS)  (NlJREG-0586)  and 
included  in  an  earlier  rulemaking  (53 
FR  24018,  June  28, 1988):  (i)  Planning 
necessary  to  conduct  decommissioning 
operations  in  a  safe  manner;  (ii) 
assurance  that  sufficient  funds  are 
available  to  pay  for  decommissioning: 

(iii)  the  time  period  in  which 
decommissioning  should  be  completed; 
and  (iv)  whether  fecihties  should  not  be 
left  abandoned,  but  instead  remediated 
to  appropriate  levels.  In  addition, 
requirements  were  recently  proposed  in 
a  separate  rulemaking  regarding 
timeliness  of  decommissioning  for  10 
CFR  Parts  30,  40,  and  70  licensees  (58 
FR  4099;  January  13, 1993). 

(d)  Identify  any  Environmental 
Assessments  or  EISs  which  are  being  or 
will  be  prepared  that  are  related  but  are 
not  part  of  the  scope  of  this  EIS.  A  draft 
Environmental  Assessment  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  separate 
rulemaking  on  decommissioning 
timeliness  (58  FR  4099;  January  13, 

1993)  and  will  be  finalized.  NRG  is 
presently  developing  a  Generic  EIS  to 
support  a  rulemaking  to  establish 
generic  radiological  criteria  for 
decommissioning.  In  addition,  NRC  is 
presently  developing  an  EIS  for 
decommissioning  the  waste  piles  at 
Shieldalloy’s  facility  in  Newfield,  New 
Jersey. 

(e)  Identify  other  environmental 
review  or  consultation  requirements 
related  to  the  proposed  action.  NRC  will 
consult  with  other  Federal,  State,  and 
local  agencies  that  have  )urisdiction 
over  the  Cambridge  site 
decommissioning.  For  example,  NRC 
has  already  been  coordinating  its 
reviews  of  decommissioning  actions  at 
the  Cambridge  site  with  the  USEPA, 
OEPA,  and  the  Ohio  Department  of 
Health.  NRC  anticipates  continued 
consultation  with  these  and  other 
agencies,  as  appropriate,  during  the 
development  of  the  EIS. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analysis  and  the 
Commission's  tentative  planning  and 
decision  making  schedule.  NRC  intends 
to  prepare  and  issue  for  public  comment 
a  draft  EIS  in  October  1994.  The 
comment  period  would  be  for  90  days. 
The  final  EIS  is  scheduled  for 
publication  in  June  1995.  Subsequent  to 
completion  of  the  final  EIS,  the  NRC 
would'review  and  act  on  a  license 
amendment  from  the  licensee  requesting 
authorization  for  decommissioning  the 
site,  including  the  decommissioning 


plan  as  required  in  10  CFR  40.42(c)(2). 
Depending  on  the  resolution  of  the 
licensee’s  financial  restructuring  imder 
Chapter  11  of  the  bankruptcy  code,  the 
NRC  may  terminate  or  postpone 
development  of  the  EIS. 

(g)  Describe  the  means  by  which  the 
EIS  will  be  prepared.  NRC  will  prepare 
the  draft  EIS  according  to  the 
requirements  in  10  CFR  part  51. 
Specifically,  in  accordance  with  10  CFR 
51.71,  the  ^aft  EIS  will  consider 
comments  submitted  to  NRC  as  part  of 
the  scoping  process  and  will  include  a 
preliminary  analysis  which  considers 
and  balances  the  environmental  and 
other  effects  of  the  proposed  action  and 
the  alternatives  available  for  reducing  or 
avoiding  adverse  environmental  and 
other  effects,  as  well  as  the 
environmental,  economic,  technical, 
and  other  benefits  of  the  proposed 
action. 

The  EIS  will  be  prepared  by  the  NRC 
staff  and  an  NRC  contractor.  NRC  is 
arranging  a  project  with  Oak  Ridge 
National  Laboratory  to  provide  technical 
assistance  in  the  preparation  of  the  EIS. 
In  addition,  NRC  anticipates  requesting 
specific  information  from  the  licensee  to 
support  preparation  of  the  EIS.  Any 
information  received  fi'om  the  licensee 
related  to  the  EIS  will  be  available  for 
public  review,  unless  the  information  is 
protected  from  public  disclosure  in 
accordance  with  NRC  requirements  in 
10  CFR  2.790. 

In  the  scoping  process,  participants 
are  invited  to  speak  or  submit  written 
comments,  as  noted  above,  on  any  or  all 
of  the  areas  described  above.  In 
accordance  with  10  CFR  51.29,  at  the 
conclusion  of  the  scoping  process,  NRC 
will  prepare  a  concise  summary  of  the 
determinations  and  conclusions 
reached,  including  the  significant  issues 
identified,  and  will  send  a  copy  to  each 
participant  in  the  scoping  process. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

John  H.  Austin, 

Chief.  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

(FR  Doc.  93-29013  Filed  11-24-93;  8:45  am) 
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Decommissioning  of  Shieldailoy 
Metallurgical  Corporation’s  Facility  in 
Newfield,  NJ;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  and  To  Conduct  a  Scoping 
Process 

AGENCY:  Nuclear  Regulatory 
Conunission. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
to  conduct  a  scoping  process  for  the  E3S, 
and  to  conduct  a  scoping  meeting. 

SUMMARY:  The  NRC  intends  to  prepare 
an  EIS  for  decommissioning  Shieldailoy 
Metallurgical  Corporation’s 
(Shieldailoy)  facility  located  in 
Newfield,  New  Jersey.  Shieldailoy  and 
predecessor  companies  at  the  Newfield 
location  have  been  licensed  by  the  NRC 
to  process  ores  and  mineral  concentrates 
containing  the  radioactive  materials 
uranium,  thorium,  and  their  associated 
decay  products  (i.e.,  collectively 
considered  source  material).  As  a  result 
of  processing  the  ores  to  produce  metal 
alloys,  Shieldailoy  concentrated  the 
radioactive  materials  in  high 
temperature  slag  and  in  baghouse  dust. 
Shieldailoy  continues  to  process  the 
source  material.  Although  Shieldailoy 
has  no  intent  to  close  down  the 
Newfield  facility  in  the  foreseeable 
future,  plans  for  stabilizing  or  disposing 
of  the  slag  and  dust  need  to  be 
established  as  part  of  a  process  for 
renewing  the  NRC  license  at  the  site. 
This  notice  indicates  the  NRC’s  intent  to 
prepare  an  EIS  in  conjunction  with  this 
proposed  action  and  to  conduct  a 
scoping  process  that  will  include  a 
public  scoping  meeting. 

DATES:  Written  comments  on  matters 
covered  by  this  notice  received  by 
January  15, 1994,  will  be  considered  in 
developing  the  scope  of  the  EIS. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

A  public  scoping  meeting  will  be  held 
at  Delsea  Regional  High  School  in 
Franklinville,  New  Jersey,  on  December 
16, 1993,  firom  7-10  p.m. 

ADDRESSES:  Written  comments  on  the 
matters  covered  by  this  notice  and/or 
the  scoping  meeting  should  be  sent  to: 
Secretary,  U.S.  Nudear  Regulatory 
Conunission,  Washington.  DC  20555. 
ATTN:  Docketing  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike.  Rockville,  Maryland 
20852,  between  7:45  a.m.  and  4:15  p.m., 
on  Federal  workdays. 

The  scoping  meeting  wdll  be  held  at 
Delsea  Regiond  High  School, 
Blackwoodtown  Road  (County  Highway 
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655),  Franklinville,  New  Jersey,  on 
December  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Weber,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555,  Telephone; 
301-504-1298,  or  Gary  Comfort,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Washington,  DC  20555, 
Telephone;  301-504-2667, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  Regulatory  Commission 
has  the  statutory  responsibility  for 
protection  of  health  £Cnd  safety  related  to 
the  use  of  source,  byproduct,  and 
special  nuclear  material  under  the 
Atomic  Energy  Act.  The  NRC  believes 
that  one  portion  of  this  responsibility  is 
to  assure  safe  and  timely 
decommissioning  of  nuclear  facilities 
which  it  licenses.  This  responsibility 
can  be  partially  fulfilled  by  providing 
guidance  to  licensees  on  how  to  plan  for 
and  prepcire  their  sites  for 
decommissioning.  Decommissioning,  as 
defined  in  NRC’s  regulations  in  10  CFR 
40.4,  for  example,  means  to  remove 
nuclear  facilities  safely  fi’om  service  and 
to  reduce  residual  radioactivity  to  a 
level  that  permits  release  of  the  property 
for  unrestricted  use  and  termination  of 
the  license. 

Once  licensed  activities  have  ceased, 
licensees  are  required,  in  existing  NRC 
regulations,  to  decommission  their 
facilities  so  that  their  licenses  can  be 
terminated.  This  requires  that 
radioactivity  in  buildings,  equipment, 
soil,  groundwater,  and  surface  water 
resulting  from  the  licensed  operation  be 
reduced  to  acceptably  low  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  by  a  site  radiological 
survey  that  residual  contamination  in 
all  facilities  and  environmental  media 
have  been  properly  reduced  or 
ehminated  and  that,  except  for  any 
residual  radiological  contamination 
found  to  be  acceptable  to  remain  at  the 
site^  radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC,  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

In  accordance  with  NRC  requirements 
promulgated  in  1988,  licensees  are  also 
required  to  provide  financial  assurance 
for  decommissioning,  including 
submission  of  a  decommissioning 
funding  plan  (10  CFR  40.36(c)].  In 
accordance  with  10  CFR  40.36(d),  the 
decommissioning  funding  plan  must 
contain  a  cost  estimate  for 
decommissioning  and  a  description  of 


the  method  for  assiuing  funds  for 
decommissioning  using  one  of  several 
methods,  including  prepayment;  surety, 
insurance,  or  other  guarantee;  external 
sinking  fund  coupled  with  a  surety 
method;  or  statement  of  intent  (for 
government  licensees  only).  Based  on 
NRC’s  definition  of  decommission,  the 
cost  estimate  would  be  based  on  the 
assumption  that  residual  radioactivity 
would  be  reduced  to  a  level  that  permits 
release  of  the  property  for  unrestricted 
use  and  termination  of  the  license. 

Need  for  Proposed  Action 

Shieldalloy  Metallurgical  Corporation 
(Shieldalloy)  is  licensed  by  the  NRC 
(License  Number  SMB-743)  to  possess 
and  store  the  radioactive  materials 
uranium,  thorium,  and  their  associated 
decay  products  (i.e.,  collectively 
considered  source  material)  at  a  site 
located  near  Newfield,  Gloucester 
County,  New  Jersey.  As  a  result  of 
processing  ores  and  mineral 
concentrates  to  produce  metal  alloys, 
the  radioactive  materials  have  been 
concentrated  in  high  temperature  slag 
and  baghouse  dust. 

Since  1955,  Shieldalloy  has  operated 
a  manufacturing  facility  in  Newfield 
and  produced  specialty  steel  and  super 
alloy  additives,  including  aluminum 
master  alloys,  metal  carbides,  powdered 
metals,  and  optical  stirfacing  products. 
Raw  materials  used  at  the  facility 
include  ores  and  concentrates  of 
niobium,  vanadium,  zirconium, 
titanium;  and  other  metals  and 
materials.  NRC  licenses  activities  at  the 
site  related  to  processing  a  mineral 
concentrate  (pyrochlore)  to  recover 
niobium.  The  pyrochlore  contains  more 
than  0.05  percent  (by  weight)  of  the 
radioactive  materials  uranium  and 
thorium,  which  are  source  materials  and 
require  a  license  under  10  CFR  part  40. 

During  the  manufacturing  process,  the 
radioactive  materials  are  concentrated 
in  a  high  temperature  slag  and  in 
baghouse  dust.  The  slag  has  been  placed 
into  two  piles  with  a  total  mass  of  about 
45,000  metric  tons  (about  50,000  tons) 
and  a  volume  of  about  18,000  cubic 
meters  (about  630,000  cubic  feet);  the 
baghouse  dust  is  located  in  a  third  pile 
of  about  12,000  metric  tons  (13,400 
tons)  and  a  volume  of  about  15,000 
cubic  meters  (530,000  cubic  feet).  In 
addition  to  these  piles,  radioactive 
materials  have  also  been  dispersed  in 
soil  around  the  piles  and  at  numerous 
other  locations  at  the  facility.  The 
concentrations  of  radioactive  materials 
in  the  piles  vary  with  maximum 
thorium-232  concentrations  up  to  1,500 
picocuries  per  gram  (pCi/g)  and  average 
thorium-232  concentrations  ranging 
from  several  tens  to  hundreds  of  pCi/g. 


Because  the  Newfield  site  has  large 
waste  piles  that  may  be  difficult  to 
dispose  of  at  the  time  of 
decommissioning,  NRC  included  the 
Newfield  site  in  the  Site 
Decommissioning  Management  Plan 
(SDMP)  1  and  has  been  devoting  special 
attention  to  the  site  to  enstire  planning 
continues  to  achieve  timely  and 
effective  decommissioning. 

Shieldalloy’s  license  for  the  Newfield 
facility  has  been  in  timely  renewal  since 
Shieldalloy  filed  its  request  for  renewal 
with  the  NRC  in  1985.  As  a  condition 
of  acting  on  the  renewal  request,  the 
NRC  identified  the  need  for  Shieldalloy 
to  submit  an  adequate  decommissioning 
funding  plan  in  accordance  with  10  CFR 
40.36(c)(2).  In  addition,  the  NRC  raised 
a  concern  in  1992  that  Shieldalloy’s 
plan  for  eventual  decommissioning  of 
the  Newfield  site  may  not  satisfy  NRC’s 
requirements  because  it  contemplated 
stabilization  of  the  contaminated  waste 
onsite  and  may  require  land  use 
restrictions  to  ensure  continued  long¬ 
term  protection  of  the  public  and 
environment.  This  approach  is 
inconsistent  with  NRC’s  requirements 
for  decommissioning,  which  require 
that  residual  radioactivity  be  reduced  to 
a  level  that  permits  release  of  the 
property  for  unrestricted  use. 

In  September  1993,  Shieldalloy  and 
its  parent  company,  Metallurg  Inc.,  filed 
for  protection  finm  creditors  xmder 
Chapter  11  of  the  Bankruptcy  Code. 
Decommissioning  the  Newfield  facility, 
and  another  licensed  site  in  Cambridge, 
Ohio,  represent  two  of  Shieldalloy’s 
largest  and  unquantified  liabilities, 
which  must  be  resolved  as  part  of  the 
company’s  restructuring  activities  under 
Chapter  11.  To  complete  restructuring 
in  a  timely  manner,  Shieldalloy  has 
requested  NRC  to  determine  whether 
onsite  stabilization  and  disposal  of 
radioactive  waste  is  acceptable  for 
decommissioning  the  Newfield  facility. 

NRC  has  determined  that  approval  of 
onsite  stabilization  and  disposal  of  the 
radioactive  waste  is  a  major  Federal 
action  and,  therefore,  warrants 
preparation  of  an  EIS  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  the  NRC’s 
implementing  requirements  in  10  CFR 
part  51.  Concentrations  of  uranium, 
thorium,  and  their  radioactive  decay 
products  in  the  waste  piles  exceed 
NRC’s  current  criteria  for  allowing 
release  of  sites  for  unrestricted  use. 
These  criteria  are  listed  in  NRC’s  Action 
Plan  to  Ensure  Timely  Cleanup  of  SDMP 

>  The  Site  Decommissioning  Management  Plan, 
U.S.  Nuclear  Regulatory  Commission,  NUREG- 
1444, 1993,  is  available  firom  the  U.S.  Government 
Printing  Office,  Mail  Stop  SSOP,  Washington,  DC 
20402-9328. 
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Sites  (57  FR 13389;  April  16, 1992).  As 
described  in  the  Action  Plan,  the  criteria 
are  applied  on  a  site-specific  basis  with 
emphasis  on  residual  contamination 
levels  that  are  as  low  as  is  reasonably 
achievable  (ALARA). 

Consequently,  if  NRC  approved  on¬ 
site  stabilizaticm  of  the  radioactive 
material,  land  use  restrictions  or  other 
institutional  controls  may  be  necessary' 
to  ensxue  long-term  protection  of  the 
public  6ind  the  environment.  NRC 
expects  that  Shieldalloy  would  have  to 
apply  for  and  obtain  an  exemption  fi'om 
NRC's  present  requirements  because 
NTtC’s  current  requirements  for 
decommissioning  do  not  allow  for  land 
use  restrictions. 

In  addition  to  the  issues  discussed 
above  that  fall  under  NRC’s  jurisdiction, 
there  are  other  environmental  issues 
associated  with  decommissioning  the 
Newfield  site  that  are  regulated  by  other 
State  and  Federal  agencies,  induing 
the  U  S.  Environmental  Protection 
Agency  (EPA)  and  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEPE).  For  example,  the 
Newfield  site  is  listed  on  the  National 
Priorities  List  and  is  being  remediated 
under  the  Comprdiensive 
Environmental  Response  Compensation 
arid  Liability  Act  to  mitigate 
groundwater  contamination  caused  by 
non-licensed  activities  at  the  site.  These 
activities  are  administered  by  EPA  and 
NJEffiPE.  The  scoping  process  and  EIS 
will  not  only  aid  NRC  in  reaching 
decisions  about  the  decommissioning  of 
the  Newfield  site,  but  should  also  be 
useful  to  these  other  agencies  in 
discharging  their  respective  duties. 

Description  of  Proposed  Action 

The  proposed  action  is  onsite 
stabilization  and  disposal  of  radioactive 
waste  containing  elevated 
concen  trations  of  thorium  and  uranium 
and  their  decay  products  at  the 
Shieldalloy  facility  in  Newfield,  New 
Jersey.  Because  most  of  the  radioactive 
contamination  at  the  site  exists  in  three 
waste  piles,  the  proposed  action 
principally  focuses  on  the  disposal  of 
the  radioactive  materials  within  those 
waste  piles. 

Preparation  of  an  Environmental 
Impact  Statement 
Under  the  National  Environmental 
Policy  Act  (NEPA),  all  Federal  agencies 
must  consider  the  effect  of  their  actions 
on  the  environment.  Section  102(1)  of 
NEPA  requires  that  the  policies, 
regulations,  and  public  laws  of  the 
United  States  be  interpreted  and 
administered  in  accordance  with  the 
policies  set  forth  in  NEPA.  It  is  the 
intent  of  NEPA  to  have  Federal  agencies 
incorporate  consideration  of 


environmental  issues  into  their 
decision-making  processes.  NRC 
regulations  implementing  NEPA  are 
contained  in  10  CFR  part  51.  To  fulfill 
NRC’s  responsibUities  imder  NEPA,  the 
NRC  intends  to  prepare  an  EIS  that  will 
analyze  the  environmental  impacts  of 
the  proposed  action,  as  well  as 
environmental  impacts  of  alternatives  to 
the  proposed  action  and  costs  associated 
with  both  the  proposed  action  and  the 
alternatives.  All  reasonable  alternatives 
to  the  proposed  action,  including  the 
“no  action’’  alternative,  will  be 
analyzed.  The  scope  of  the  EIS  will 
include  both  radiolc^cal  and  non- 
radiological  impacts  associated  with  the 
alternative  actions. 

This  notice  announces  the  NRC’s 
intent  to  prepare  an  EIS.  The  principal 
intent  of  the  EIS  is  to  provide  a 
document  describing  environmental 
consequences  that  will  be  available  to 
the  Agency’s  decision  makers  in 
reviewing  the  licensee’s 
decommissioning  plan  for  the  Newfield 
site. 

The  Scoping  Process 

The  Commission’s  regulations  in  10 
CFR  part  51  ccmtain  requirements  for 
conducting  a  scoping  process  prior  to 
preparation  of  an  EIS.  In  accordance 
with  10  CFR  51.26,  whenever  the  NRC 
determines  that  an  EIS  will  be  prepared 
by  NRC  in  connection  with  a  proposed 
action,  NRC  will  publish  a  notice  of 
intent  in  the  Federal  Register  stating 
that  an  EIS  will  be  prepared  and 
conduct  an  appropriate  scoping  process. 
In  addition,  this  scoping  process  may 
include  the  holding  of  a  public  scoping 
meeting. 

NRC  also  describes,  in  10  CFR  51.27, 
the  content  of  the  notice  of  intent  and 
requires  that  the  notice  include  the 
proposed  action  and,  to  the  extent  that 
sufficient  information  is  available,  also 
describe  possible  alternatives.  In 
addition,  the  notice  of  intent  is  to 
describe  the  proposed  scoping  process, 
including  the  role  of  participants, 
whether  written  comments  will  be 
accepted,  and  whether  a  public  scoping 
meeting  will  be  held. 

In  accordance  with  §§51.26  and 
51.27,  the  proposed  action  and  possible 
alternative  approaches  are  discussed 
below.  The  role  of  participants  in  the 
scoping  process  for  this  EIS  includes  the 
following; 

(1)  Participants  may  attend  and 
provide  oral  discussion  on  the  proposed 
action  and  possible  alternatives  at  the 
public  scoping  meeting  at  Delsea 
Regional  High  School  in  Franklinville, 
New  Jersey,  on  December  16, 1993,  from 
7  to  10  p.m. 


(2)  The  Commission  will  also  accept 
written  comments  on  the  proposed 
action  and  alternatives  from  the  public. 
Written  comments  should  be  submitted 
by  January  15. 1994,  and  should  be  sent 
to:  Secret^,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Dodceting  and  Services  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike.  Rockville,  Maryland 
20852,  between  7:45  a.ra.  and  4:15  p.m., 
on  Federal  workdays. 

According  to  10  CFR  51.29,  the 
scoping  process  is  to  be  used  to  address 
the  topics  which  follow.  Participants 
may  make  written  comments,  or  verbal 
comments  at  the  scoping  meeting,  on 
the  following  (current  preliminary  NRC 
staff  approa^es  with  regard  to  each 
topic  are  included  for  information): 

(a)  Define  the  proposed  action  to  be 
the  subject  of  the  EIS.  The  proposed 
action  is  consideration  of  onsite 
stabilization  and  disposal  of  radioactive 
waste  at  the  Shieldalloy  facility  in 
Newfield,  New  Jersey, 

(b)  Determine  the  scope  of  the  EIS  and 
the  significant  issues  to  be  analyzed  in 
depth.  The  NRC  is  proposing  to  analyze 
the  costs  and  impacts  associated  with 
the  proposed  action  and  alternative 
decommissioning  approaches.  The 
following  proposed  outline  for  the  EIS 
reflects  the  current  NRC  stadf  view  on 
the  scope  and  major  topics  to  be  dealt 
with  in  the  EIS: 

Proposed  Outline:  Environmental 
Impact  Statement. 

Abstract. 

Executive  Summary. 

Table  of  Contents 

1.  Introduction 

1.1  Background 

1.2  Purpose  and  Need  for  Proposed 
Action 

1.3  Description  of  Proposed  Action 

1.4  Approach  in  Preparation  of  the  , 
Draft  EIS 

1.5  Structure  of  the  Draft  EIS 

2.  Alternatives  including  the  Proposed 

Action 

2.1  F actors  Considered  in  Evaluating 
Alternatives 

2.2  Alternatives 

2.3  Regulatory  Compliance 

3.  Affected  Environment 

3.1  Introduction 

3.2  Description  of  the  Newfield 
facility 

3.3  Land  Use 

3 . 4  Geology/Seismicity 

3.5  Meteorology  and  Hydrology 

3.6  Ecology 

3.7  Socioeconomic  Characteristics 

3.8  Radiation 

3.9  Cultural  Resources 

3.10  Other  Environmental  Features 
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4.  Decommissioning  Alternatives 

Analyzed  and  Method  of  Approach 
for  the  Analysis 

4.1  General  Information  on 
Approach  and  Method  of  Analysis 
of  Decommissioning  Alternatives 

4.2  Alternatives  Considered — each 
of  the  alternatives  represent 
alternate  decommissioning 
approaches. 

(a)  Alternative  1,  Onsite  Stabilization 
and  Disposal  [Licensee’s  Proposed 
Action] — radioactive  conteunination 
would  be  consolidated  and 
stabilized  in  a  single  pile  that 
would  be  covered  and  graded  in  a 
manner  to  provide  long-term 
protection  against  wind  and  water 
erosion  and  to  minimize 
groundwater  contamination.  This 
alternative  would  also  likely 
include  land  use  restrictions  and/or 
other  institutional  controls  to 
prevent  or  reduce  potential 
intrusion  into  the  waste  and  to 
monitor  the  long-term  effectiveness 
of  the  disposal  and  take  mitigative 
measures  as  necessary  to  protect  the 
public  and  environment. 

(bj  Alternative  2,  Offsite  Disposal — 
radioactive  contamination  would  be 
exhumed  from  the  site  and 
disposed  offsite  at  a  licensed  low- 
level  waste  disposal  faciUty.  The 
disposal  facihty  may  either  be 
located  in  the  near  vicinity  of 
Newfield  (e.g.,  within  50  km)  or  in 
another  State.  This  alternative 
could  also  consider  disposal  of  the 
contamination  along  with  other 
wastes  of  similar  physical, 
chemical,  and  radiological 
characteristics,  such  as  mill  taiUngs, 
or  in  a  dedicated  disposal  facility 
that  would  provide  enhanced 
barriers  against  human  intrusion 
into  the  waste  for  thousands  of 
years,  such  as  a  deep  mine. 
Radioactive  contamination  onsite 
would  be  reduced  down  to  levels 
that  NRC  presently  considers 
acceptable  for  release  for 
imrestricted  use  (e.g.,  10  picoCuries 
per  gram  (pCi/g)  total  uranium 
(with  decay  products)  and  10  pCi/ 
g  Thorium-232  and  Thorium-228  in 
addition  to  other  criteria  such  as 
gamma  exposure  rate  and  radon 
concentrations  in  air); 

(c)  Alternative  3,  Onsite  Separation 
Processing  with  Offsite  Disposal — 
radioactive  contamination  would  be. 
processed  using  physical  or 
chemical  methods  to  separate  more 
highly  concentrated  contamination 
from  lower  concentrations  that 
could  be  stabilized  onsite.  Higher 
concentration  wastes  would  be  sent 
offsite  to  a  licensed  disposal 


facility.  Radioactive  contamination 
onsite  would  be  reduced  down  to 
levels  that  NRC  presently  considers 
acceptable  for  release  for 
unrestricted  use  (e.g.,  10  pCi/g  total 
uranium  (with  decay  products)  and 
10  pCi/g  Thorium-232  and 
Thorium-228  in  addition  to  other 
criteria  such  as  gamma  exposure 
rate  and  radon  concentrations  in 
air); 

(d)  Alternative  4,  Onsite  Dilution 
Processing  and  Disposal — existing 
radioactive  contamination  would  be 
blended  with  clean  fill  to  reduce 
average  concentrations  of  uranium 
and  thorium  to  levels  that  NRC 
presently  considers  acceptable  for 
release  for  unrestricted  use  (e.g.,  10 
pCi/g  total  uranium  (with  decay 
products)  and  10  pCi/g  Thorium- 
232  and  Thorium-228  in  addition  to 
other  criteria  such  as  gamma 
exposure  rate  and  radon 
concentrations  in  air).  Diluted 
contamination  would  then  be 
graded  onsite  and  released  for 
unrestricted  use;  and 

(e)  Alternative  5,  No  Action — 
radioactive  contamination  would  be 
abandoned  in  its  present 
configuration  without  any 
additional  processing  or 
stabilization.  This  alternative  does 
not  consider  any  protective 
measures,  such  as  land  use 
restrictions  or  other  institutional 
controls,  that  might  mitigate  or 
prevent  intrusion  into  the  waste  or 
long-term  release  and  transport  of 
contamination  in  the  environment. 

4 . 3  Method  of  Analysis  of 
Regulatory  Alternatives 

(a)  Define  a  range  of  alternative 
decommissioning  approaches; 

(b)  Evaluate  the  alternative 
decommissioning  approaches  with 
respect  to:  (1)  the  incremental 
impact  to  workers,  members  of  the 
public,  and  the  environment,  both 
radiological  and  nonradiological, 
resulting  from  each  alternative;  and 
(2)  the  costs  associated  with  each 
regulatory  alternative.  Evaluations 
of  impacts  and  costs  are  contained 
in  Sections  5  and  6  below; 

(c)  Perform  a  comparative  evaluation 
of  the  decommissioning  approaches 
based  on  the  impacts  and  costs  of 
each  alternative  fi-om  4.3(b). 

5.  Environmental  Consequences, 
Monitoring,  and  Mitigation 

5.1  Construction  and  Remediation 
Consequences 

5.2  Monitoring  Programs 

5.3  Mitigation  Measures 

5.4  Unavoidable  Adverse 
Environmental  Impacts 

5.5  Relationship  between  Short- 


Term  Uses  of  the  Environment  and 
Long-Term  Productivity 

5.6  Irreversible  and  Irretrievable 
Commitments  of  Resources 

6.  Costs  and  Benefits  Associated  with 

Decommissioning  Alternatives 

6.1  General 

6.2  Quantifiable  Socioeconomic 
Impacts 

6.3  The  Benefit-Cost  Summary 

6.4  Staff  Assessment 

7.  List  of  Preparers 

8.  List  of  Agencies,  Organizations,  and 

Persons  Receiving  Copies  of  the 
Draft  EIS 

9.  References 

Appendix  A — Reserved  for  Comments 
on  DIES 

Appendix  B — Results  of  Scoping 
Process 

(c)  Identify  and  eliminate  from 
detailed  study  issues  which  are  not 
significant  or  which  are  peripheral  or 
v,hich  have  been  covered  by  prior 
environmental  review.  The  NRC  has  not 
yet  eliminated  any  nonsignificant 
issues.  However,  NRC  is  considering 
elimination  of  the  following  issues  from 
the  scope  of  this  EIS  because  they  have 
been  previously  analyzed  in  a  previous 
Generic  Environmental  Impact 
Statement  (NUREG-0586)  and  included 
in  an  earlier  rulemaking  (53  FR  24018, 
June  28, 1988):  (i)  Planning  necessary  to 
conduct  decommissioning  operations  in 
a  safe  manner;  (ii)  assurance  that 
sufficient  funds  are  available  to  pay  for 
decommissioning;  (iii)  the  time  period 
in  which  decommissioning  should  be 
completed;  and  (iv)  whether  facilities 
should  not  be  left  abandoned,  but 
instead  remediated  to  appropriate 
levels.  In  addition,  requirements  were 
recently  proposed  in  a  separate 
rulemaking  regarding  timeliness  of 
decommissioning  for  10  CFR  parts  30, 
40,  and  70  licensees  (58  FR  4099; 
January  13, 1993). 

(d)  Identify  any  Environmental 
Assessments  orEISs  which  are  being  or 
will  be  prepared  that  are  related  but  are 
not  part  of  the  scope  of  this  EIS.  A  draft 
Environmental  Assessment  on  the 
timeliness  of  decommissioning  has  been 
prepared  as  part  of  a  separate 
rulemaking  on  decommissioning 
timeliness  (58  FR  4099;  January  13, 
1993)  and  will  be  finalized.  NRC  is 
presently  developing  a  Generic 
Environmental  Impact  Statement  to 
support  a  rulemaking  to  establish 
generic  radiological  criteria  for 
decommissioning.  In  addition,  NRC  is 
presently  developing  an  EIS  for 
decommissioning  the  waste  piles  at 
Shieldalloy’s  facility  in  Cambridge, 
Ohio, 

(e)  Identify  other  environmental 
review  or  consultation  requirements 
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related  to  the  proposed  action.  NRC  will 
consult  with  other  Federal,  State,  and 
local  agencies  that  have  jurisdiction 
over  the  Newfield  site.  For  example, 

NRC  has  already  been  coordinating  its 
reviews  of  decommissioning  actions  at 
the  Newfield  site  with  the  USEPA  and 
the  NJDEPE.  NRC  anticipates  continued 
consultation  with  these  and  other 
agencies,  as  appropriate,  during  the 
development  of  the  EIS. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analysis  and  the 
Commission’s  tentative  planning  and 
decision  making  schedule.  NRC  intends 
to  prepare  and  issue  for  public  comment 
a  draft  EIS  in  October  1994.  The 
comment  period  would  be  for  90  days. 
The  final  HS  is  scheduled  for 
publication  in  Jime  1995.  Subsequent  to 
completion  of  the  final  EIS,  the  NRC 
would  review  and  act  on  a 
supplemented  license  renewal  request 
from  the  licensee  requesting  continued 
authorization  for  possession  and  storage 
of  source  material  at  the  site,  including 
the  decommissioning  funding  plan  as 
required  in  10  CFR  40.36(c)(2). 
Depending  on  the  resolution  of  the 
licensee’s  financial  restructuring  under 
Chapter  11  of  the  bankruptcy  code,  the 
NRC  may  terminate  or  postpone 
development  of  the  EIS. 

(g)  Describe  the  means  by  which  the 
EIS  will  be  prepared.  NRC  will  prepare 
the  draft  EIS  according  to  the 
requirements  in  10  CFR  part  51. 
Specifically,  in  accordance  with  10  CFR 
51.71,  the  draft  EIS  will  consider 
comments  submitted  to  NRC  as  part  of 
the  scoping  process  and  will  include  a 
preliminary  analysis  which  considers 
and  balances  the  environmental  and 
other  effects  of  the  proposed  action  and 
the  alternatives  available  for  reducing  or 
avoiding  adverse  environmental  and 
other  effects,  as  well  as  the 
environmental,  economic,  technical, 
and  other  benefits  of  the  proposed 
action. 

The  EIS  will  be  prepared  by  the  NRC 
staff  and  an  NRC  contractor.  NRC  is 
arranging  a  project  with  Oak  Ridge 
National  Laboratory  to  provide  technical 
assistance  in  the  preparation  of  the  EIS. 
In  addition,  NRC  anticipates  requesting 
specific  information  from  the  licensee  to 
support  preparation  of  the  EIS.  Any 
information  received  from  the  licensee 
related  to  the  EIS  will  be  available  for 
public  review,  unless  the  information  is 
protected  from  public  disclosure  in 
accordance  with  NRC  requirements  in 
10  CFR  2.790. 

In  the  scoping  process,  participants 
are  invited  to  speak  or  submit  written 
comments,  as  noted  above,  on  any  or  all 
of  the  areas  described  above.  In 


accordance  with  10  CFR  51.29,  at  the 
conclusion  of  the  scoping  process,  NRC 
will  prepare  a  concise  smnmary  of  the 
determinations  and  conclusions 
reached,  including  the  significant  issues 
identified,  and  will  send  a  copy  to  each 
participant  in  the  scoping  process. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  November  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

John  H.  Austin, 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Deconunissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

(FR  Doc.  93-29014  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  75S0-01-p 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Planning 
and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  8, 1993,  room  P-422,  7920 
,  Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS  and  matters 
the  release  of  which  would  represent  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  8,  1993 — 4  p.m. 
Until  6  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conducting  Committee 
business,  and  organizational  and 
personnel  matters  relating  to  ACRS  and 
its  staff.  The  piupose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  thfe 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 


Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone  301/492- 
4516)  between  7:30  a.m.  and  4:15  p.m., 
EST.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  tlie 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  November  18, 1993. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  93-28998  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  759C-01-M 


[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating 
Station);  Exemption 

I 

The  Sacramento  Municipal  Utility 
District  (SMUD  or  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-54.  The  license  provides,  among 
other  things,  that  it  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  The  facility  consists  of  a 
pressurized  water  reactor  located  at  the 
licensee  site  in  Sacramento  County, 
Cahfomia,  and  is  currently  defueled 
with  fuel  stored  in  the  spent  fuel  pool. 
Additionally,  a  confirmatory  order 
prevents  the  movement  of  the  fuel  into 
the  reactor  building  without  NRC 
approval. 

II 

The  Rancho  Seco  Nuclear  Generating 
Station  (Rancho  Seco)  was  permanently 
shut  down  on  June  7, 1989,  and 
completely  defueled  on  December  8, 
1989.  The  NRC  in  Amendment  No.  117, 
dated  Mach  17, 1992,  modified  Facility 
Operating  License  No.  DPR-54  to  a 
Possession  Only  License  (POL).  The 
license  is  conditioned  so  that  SMUD  is 
not  authorized  to  operate  or  place  fuel 
in  the  reactor  vessel,  thus  formalizing 
the  licensee  commitment  to 
permanently  cease  power  operations. 

By  letter  dated  November  14, 1990, 
and  supplemented  by  letter  dated 
October  15, 1992,  the  licensee  requested 
a  reduction  in  primary  financial 
coverage  and  an  exemption  from 
participation  in  the  industry 
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retrospective  rating  plan  requiring 
secondary  level  coverage  requirements 
in  10  CFR  140.11(a)(4).  10  CFR  140.21. 

10  CFR  140.92  Appendix  B.  10  CFR 
140.109  Appendix  I.  and  an  application 
pursuant  to  10  CFR  140.92,  Article  II. 
Section  7. 

m 

The  justification  presented  by  the 
licensee  for  the  exemption  request  is 
that  because  of  the  defueled  condition 
of  the  reactor,  there  are  no  longer  any 
credible  design  basis  accidents  except 
the  loss  of  of&ite  power  and  a  fuel 
handling  accident.  The  licensee 
contends  that,  with  the  reactor  in  its 
permanently  defueled  condition 
combined  with  administrative  controls 
which  minimize  fuel  movement,  the 
possibility  of  an  accident,  an 
extraordinary  nuclear  occurrence,  or  a 
nuclear  accident  is  further  reduced.  The 
hcensee  also  noted  that  a  confirmatory 
order  was  issued  on  May  2, 1990,  which 
prohibited  movement  of  fuel  from  the 
spent  fuel  pool  into  the  reactor  building 
without  prior  Commission  approval. 

Because  this  confirmatory  order 
prohibits  the  SMUD  from  resuming 
power  operation  without  explicit 
approval  by  the  NRC,  the  licensee 
contended  that  Rancho  Seco  fell  outside 
the  ambit  of  10  CFR  140.11(a)(4).  Other 
factors  supporting  the  non-operating 
status  of  l^ncho  Seco  included: 
Cessation  of  operation  of  Rancho  Seco, 
the  NRC  approval  of  the  Possession 
Only  License,  and  the  licensee  analysis 
that  the  consequences  of  any  postulated 
accident  cannot  exceed  the  primary 
financial  protection  requirements  in  the 
crurent  defueled  condition. 

In  its  request,  the  licensee  indicated 
that  it  believed  that  reduced  financial 
protection  was  warranted.  The  licensee 
analysis  indicated  that  coverage  of  $50 
milhon  provides  adequate  coverage  for 
liability  stemming  from  any  alleged 
radiation  exposure.  SMUD  also  cited  a 
previous  NRC  exemption  which 
concluded  that  there  were  no  credible 
basis  accidents  associated  with  Rancho 
Seco  that  are  comparable,  in 
consequence  or  severity,  to  the  design 
basis  accidents  of  an  operating  facility. 
SMUD  further  concluded  that  there 
vfere  no  postulated  accidents  that  could 
result  in  an  extraordinary  nuclear 
occurrence  or  a  nuclear  incident  that 
could  exceed  the  requested  $50  million 
primary  financial  protection  insurance 
coverage. 

SMUD  also  indicated  that  since  power 
operations  had  permanently  ceased  and 
revenues  were  no  longer  ref^eived  fitjm 
operations,  literal  compliance  with  the 
regulatory  requirements  for  full 
financial  coverage  and  mandatory 

i 

I 
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participation  in  the  industry  , 
retrospective  rating  plan  would  result  in 
undue  financial  hardship  to  the  licensee 
and  its  ratepayers.  SMUD  indicated  that 
the  following  conditions  constituted 
“extreme  and  undue  financial 
hardship:” 

•  Payment  of  the  retrospective 
assessments  under  the  secondary  plan, 
and 

•  Payment  of  insurance  premiums 
under  ^e  primary  plan. 

On  Octooer  15, 1992,  the  licensee 
reiterated  its  request  for  relief  and 
exemption  under  10  CFR  140.8  and 
provided  a  legal  opinion  from  retained 
counsel.  This  additional  information 
focused  on  legaJ  interpretations  of  the 
Price- Anderson  Act,  statements  of 
consideration,  comments  made  by 
members  of  Congress  during 
consideration  of  the  1988  ^^endments 
to  the  Price- Anderson  Act,  and  past 
NRC  actions  with  respect  to  the  relief 
granted  to  the  Consolidated  Edison 
mcility,  Indian  Point  1.  The  licensee 
concluded  that  the  NRC  has  the 
requisite  authority  to  grant  the 
recpiested  relief  on  the  groimds  that 
removal  of  the  operating  authority,  that 
is.  granting  of  a  “Possession  Only 
License,”  was  tantamount  to 
termination  of  the  “operating  license.” 
The  licensee  asks  the  NRC  to  exercise 
that  authority  by  reducing  the  financial 
protection  requirements  in  accordance 
with  the  reduction  in  risk  posed  by  the 
Rancho  Seco  facility  as  recognized  by 
American  Nuclear  insurers.  The 
licensee  concludes  that  because  Rancho 
Seco  is  no  longer  authorized  to  operate, 
the  potentieil  for  hazards  for  whi(± 
Price-Anderson  coverage  is  to  provide 
financial  protection  are  greatly  reduced, 
and  SMUD  is  entitled  to  a 
corresponding  reduction  in  the  financial 
protection  requirements  for  the  plant. 

The  licensee  determined  that  the 
requirement  to  maintain  primary 
financial  coverage  of  $200,000,000  is 
excessive,  and  requested  a  reduction 
from  the  full  amount  of  $200,000,000  to 
an  amount  of  $50,000,000.  SMUD 
requested  a  total  exemption  from  the 
requirement  for  secondary  liability 
coverage* as  required  by  the  industry 
retrospective  rating  plan,  exemption 
from  the  10  CFR  140.21  requirements  to 
provide  an  annual  certified  financial 
statement,  and  made  application 
pursuant  to  10  CFR  140.92,  Article  H, 
Section  7,  to  enter  Into  an  agreement 
with  the  Commission  to  maintain  an 
equitable  amotmt  of  financial  protection 
commensurate  with  the  current  plant 
condition. 

The  NRC  staff  independently 
evaluated  the  legal  and  technical  issues 
associated  with  the  application  of  the 


Price-Anderson  Act  to  permanently  shut 
down  reactors  in  SECY-93-127, 
“Financial  Protection  Required  of 
Licensees  of  Large  Nuclear  Power  Plants 
During  Decommissioning,”  May  10, 

1993.  In  this  evaluation,  the  staff 
concluded  that  the  Commission  has 
discretionary  authority  to  respond  to 
licensee  requests  for  reduction  in  the 
level  of  primary  financial  protection  and 
withdrawal  from  participation  in  the 
industry  retrospe^ve  rating  plan. 
Depending  on  the  plant-specific 
configuration  and  the  time  since 
permanent  shutdown,  the  staff  also 
concluded  that  potential  hazards  may 
exist  at  |)ermanently  shut  down  reactors 
for  which  financial  protection  is 
warranted.  Lastly,  the  staff  concluded 
that  accidents  and  hazards  insured 
against  under  Price-Anderson  go  beyond 
design  basis  accidents  and  beyond  those 
considered  "credible”  as  that  terra  is 
used  in  10  CFR  part  100  and  cases 
interpreting  the  application  of  that 
regulation.  The  Commission  issued  a 
St^  Requirements  Memorandum  (SMR) 
on  SECY-93-127  on  )uly  13, 1993.  In 
the  SMR,  the  Commission  approved  the 
stafi  recommendation  to  permit 
reduction  of  primary  level  coverage  to 
$100  million  throu^  the  exemption 
process  after  the  appropriate  spent  fuel 
cooling  period  and  after  allowing 
withdrawal  from  participation  in  the 
secondary  financial  protection  layer. 

In  the  exercise  of  its  discretionary 
authority,  the  Commission  may,  so  long 
as  a  potential  hazard  existed  at  a 
permanently  shutdown  reactor,  require 
the  full  amount  of  primary  financial 
protection  and  full  participation  in  the 
industry  retrosi>ective  rating  plan.  At 
such  time  that  the  hazard  was 
determined  to  no  longer  exist,  the 
Commission  may  reduce  the  amount  of 
primary  financi^  protection  and  permit 
the  licensee  to  withdraw  from 
participation  in  the  industry 
retrospective  rating  plan. 

Since  the  legislative  history  does  not 
explicitly  consider  the  potential  hazards 
that  might  exist  after  termination  of 
operation,  the  staff  genetically  evaluated 
the  offsite  consequences  associated  with 
normal  and  abnormal  operations,  design 
basis  accidents,  and  beyond  design  basis 
accidents  for  reactors  that  have  been 
permanently  defueled  and  shut  down. 
The  staff  concluded  that  in  view  of  the 
time  that  has  elapsed  since  plant 
shutdown,  aside  from  the  handling, 
storage,  and  transportation  of  spent  fuel 
and  radioactive  materials,  no  reasonably 
conceivable  potential  accident  exists 
that  could  cause  significant  offsite 
damage. 

A  severe  transportation  accident 
potentially  result  in  local  contamination 
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requiring  cleanup  and  offsite  liabilities 
resulting  from  traffic  disruption  and  loss 
of  use.  This  type  of  accident  would 
warrant  maintaining  some  level  of 
liability  insurance.  The  liabilities  and 
indemnification  requirements 
associated  with  the  transfer  of  spent  fuel 
from  the  license  to  the  Department  of 
Energy  will  be  evaluated  on  a  case-by- 
case  basis  at  a  future  time  when  spent 
fuel  is  shipped  to  a  repository. 

The  most  significant  accident 
sequence  for  a  permanently  defueled 
and  shutdown  reactor  involves  the 
complete  loss  of  water  from  a  light 
water  reactor  spent  fuel  pool.  This 
beyond-design-basis  accident  sequence 
could  result  in  a  zirconium  fuel 
cladding  fire  that  could  propagate 
through  the  spent  fuel  storage  pool  and 
result  in  significant  offsite 
consequences.  The  potential 
consequences  of  such  an  accident  could 
range  up  to  several  billion  dollars. 
Although  such  an  accident  is  beyond 
the  design  bases,  it  may  be  considered 
“reasonably  conceivably”  and  could 
warrant  requiring  substantial  financial 
protection.  Such  an  accident  is  possible 
during  the  first  year  after  reactor 
shutdown  for  a  low  density  spent  fuel 
storage  configuration  and  during  the 
first  two  years  after  shutdown  for  spent 
fuel  stored  in  certain  high  density 
configurations. 

Concerns  for  adequacy  of  heat 
removal  mechanisms  as  well  as 
uncertainties  in  the  spent  fuel  storage 
studies  indicate  a  need  for  an  additional 
year  of  cooling  for  the  high  density 
storage  configurations.  Accident 
scenarios  involving  blockage  of  coolant 
channels  in  conjunction  with  loss  of 
spent  fuel  pool  water  could 
hypothetically  extend  further  the  time 
within  which  a  zirconium  fuel  cladding 
fire  could  occur.  However,  in  addition 
to  being  less  Ukely  than  loss  of  water, 
air  flow  to  react  with  the  zirconium  and 
to  disperse  fission  products  would 
likely  to  inhibited  by  such  blockage. 

The  staff  believes  that  this  sequence 
approaches  the  strictly  hypothetical. 

Once  the  requisite  cooling  period  after 
reactor  shutdown  has  elapsed,  the 
zirconium  fuel  cladding  fire  sequence 
after  a  postulated  loss  of  water  is  no 
longer  a  concern  since  the  fuel  would 
air  cool  sufficiently  to  avoid  zirconium 
fuel  cladding  combustion.  Possible 
accident  scenarios,  after  these  cooling 
periods  have  elapsed,  have  greatly 
reduced  consequences,  but  could  result 
in  small  releases  or  precautionary 
evacuations  which  could  result  in 
offsite  liabihty. 

With  respect  to  the  Rancho  Seco 
plant-specific  evaluation,  the  NRG  staff 
independently  evaluated  the  legal  and 


technical  justifications  for  the 
exemption  presented  by  the  license.  The 
NRG  recognizes  the  current  Rancho 
Seco  condition,  that  is.  permanently 
shut  down  and  defueled,  licensed  to 
authorize  “possession  only,”  and  under 
a  confirmatory  order  that  prohibits  fuel 
movement  from  the  spent  fuel  pool  into 
the  reactor  building  without 
Gommission  approval.  The  staff 
concurred  with  the  licensee  evaluation 
of  credible  design  basis  accidents,  loss 
of  offsite  power  and  fuel  handling 
accidents,  and  their  minimal  associated 
offsite  consequences.  Although  the 
licensee  presented  substantive  legal 
views  and  opinions  regarding  the 
application  of  the  Price-Anderson  Act 
and  10  GFR  part  140  to  permanently 
shut  down  reactors,  the  staff  did  not 
concur  with  these  licensee  views  and 
opinions. 

The  licensee  evaluation  of  potential 
hazards  and  liability  coverage  needs 
was  less  than  comprehensive.  The 
licensee-identified  need  for  continuing 
liability  coverage,  $50,000,000,  was 
limited  to  liability  stemming  from  any 
alleged  radiation  exposure.  Goverage 
needs  associated  with  decommissioning 
activities  and  transportation  of 
radioactive  materials  or  precautionary 
evacuations  were  not  identified.  Beyond 
design  basis  accidents,  such  as  the 
zircalloy  spent  fuel  pool  fire  sequence, 
that  could  be  applicable  to  the  currently 
defueled  and  permanently  shutdown 
condition  of  Rancho  Seco  were  likewise 
not  considered. 

The  license  also  contended  that 
compliance  with  existing  regulations 
would  result  in  potential  payment  of 
retrospective  assessments  under  the 
secondary  indemnity  plan  and 
payments  of  insurance  premiums  under 
the  primary  financial  protection  plan. 
These  payments  would  allegedly 
constitute  an  “extreme  and  undue 
financial  hardship”  to  the  licensee  and 
its  ratepayers.  Although  the  staff 
recognizes  that  the  potential  hazards 
and  consequences  associated  with  a 
permanently  shutdown  reactor  are 
greatly  reduced,  the  state  of  greatly 
reduced  risk  does  not  exist  imtil  a 
minimum  cooling  period  for  the  spent 
fuel  has  elapsed.  Thereafter,  the 
permanently  shutdown  reactor  does  not 
contribute  a  level  of  risk  to  the 
participants  in  the  secondary  pool 
proportionate  to  that  of  an  operating 
reactor  and  relief  from  financial 
protection  requirements  would  then  be 
warranted. 

Although  the  licensee  justification  for 
this  exemption  was  not  conclusive,  the 
staff,  on  its  own  initiative,  did  consider 
liability  coverage  needs  associated  with 
decommissioning  activities, 


transportation  of  radioactive  materials, 
design  basis  accidents,  and  the  beyond- 
design-basis  accidents  noted  above.  The 
results  of  our  evaluation,  as  embodied 
in  the  July  13, 1993  SRM  on  SEGY-93- 
127  and  in  SEGY-93-127,  allow,  after 
the  requisite  minimum  spent  fuel 
cooling  period  has  elapsed,  a  reduction 
in  the  amount  of  financial  protection 
required  of  licensees  of  large  nuclear 
plants  that  have  been  prematurely 
shutdown.  Unless  the  licensee  provides 
an  analysis  to  determine  the  appropriate 
cooling  period  for  a  site-specific  spent 
fuel  configuration,  for  a  pressurized 
water  reactor,  such  as  Rancho  Seco, 
with  a  high  density  spent  fuel  pool 
storage  configuration,  a  generic 
minimum  cooling  period  of  three  years 
after  permanent  reactor  shutdown  is 
required  before  a  reduction  in  financial 
protection  requirements  would  be 
permitted.  The  Rancho  Seco  Nuclear 
Generating  Station  was  permanently 
shut  down  on  June  7, 1989,  and 
completely  defueled  on  December  8, 
1989.  Approximately  four  years  and 
three  months  have  elapsed  since  the 
permanent  shutdown  of  Rancho  Seco. 
This  meets  the  criterion  established  in 
SEGY-93-127  for  relief  from  financial 
protection  requirements. 

Although  the  licensee  requested  a 
new  primary  financial  protection 
coverage  level  of  $50,000,000,  the  staff 
has  also  concluded  that  the  Three  Mile 
Island  Unit  2  (TMI-2)  claims  settlement 
experience  (an  accident  which  did  not 
result  in  a  significant  release  of 
radioactivity)  provides  a  reasonable 
basis  for  establishing  the  appropriate 
level  of  primary  insurance  coverage. 
Because  TMI-2  claims  have  reached 
$60,000,000  and  a  large  number  of  TMI- 
2  claims  are  still  unsettled,  the  staff 
concluded  that  a  level  of  $100,000,000 
for  primary  financial  protection 
coverage  is  warranted.  This  level  of 
primary  insurance  coverage  is 
consistent  with  the  Staff  Requirements 
Memorandum  dated  July  13, 1993  on 
SEGY-93-127  for  relief  from  financial 
protection  requirements. 


The  staff,  based  on  its  independent 
evaluation  as  embodied  in  the  July  13, 
1993  Staff  Requirements  Memorandum 
on  SEGY-93-127  and  in  SEGY-93-127. 
“Financial  Protection  Required  of 
Licensees  of  Large  Nuclear  Power  Plants 
During  Decommissioning,”  has 
concluded  that  sufficient  bases  exist  for 
our  approval  of  relief  from  the  financial 
protection  requirements  for  the  Rancho 
Seco  Nuclear  Generating  Station.  The 
staff  has  also  concluded  that  granting 
the  proposed  exemption  does  not 
increase  the  probability  or  consequences 
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of  any  accidents  or  reduce  the  margin  of 
safety  at  this  &cility. 

V 

Based  on  Sections  in  and  IV  above, 
the  Commission  has  determined,  that 
pursuant  to  10  CFR  140.8,  that  this 
exemption  is  authorized  by  law  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  grants  an 
exemption  horn  the  requirements  from 
10  Cni  140.11(a)(4)  to  the  extent  that 
primary  financial  protection  in  the 
amount  of  $100,000,000  shall  be 
maintained  and  exemption  from 
participation  in  the  industry 
retrospective  rating  plan  (secondary 
level  Vandal  protection)  is  granted  for 
the  Rancho  Seco  Nudear  Generating 
Station. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  60883, 
dated  November  18, 1993). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director  of  Operating  Heactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc  93-29006  Filed  11-24-93;  8:45  ami 
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OFFICE  OF  SPECIAL  COUNSEL 

Privaqf  Act;  System  of  Records 

AGENCY:  Office  of  Spedal  Counsel. 
ACTION:  Notice  of  transfer  of  Privecy  Act 
system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  notify  all  interested  peuties  that 
pursuant  to  the  Privacy  Act,  (5  U.S.C 
552a),  the  U.S.  Office  of  Spedal  Counsel 
(“OSC”)  hereby  transfers  the  Privacy 
Ad  system  of  records,  "MSPB/OSC-l, 
OSC  Complaint,  Litigation  and  Political 
Activity  Files,”  to  OSC’s  own  system  of 
records.  The  system  was  published  at  52 
FR  29906  (August  12, 1987)  and  in  the 
Privacy  Ad  Issuances  1991 
Compilation,  Volume  V,  at  pages  132 
and  133.  The  system  of  records  Is 
redesignated  as  “OSC/GOVT-1,  OSC 
Complaint,  Litigation  and  Political 
Activity  Files.”  Also,  the  revised 
dtation  of  authority  for  maintenance  of 
the  system,  the  system  location  and  the 
system  manager  are  provided. 

EFFECTIVE  DATE:  November  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathleen  M.  Sadlo,  Attorney, 
Prosecution  Division,  U.S.  Office  of 


Spedal  Cotmsel,  1730  M  Street  NW., 
Suite  300,  Washington,  DC  20036-4505. 
Telephone  No.  (202)  653-6005. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Office  of  Spedal  Counsel  (“OSC”)  was 
created  by  Reorganization  Plan  No.  2  of 
1978  (43  FR  36037,  May  23, 1978), 
Executive  Order  No.  12,107  (December 
28, 1978)  and  the  Civil  Service  Reform 
Ad  of  1978,  Pub.  L.  95-454,  as  an 
independent  investigative  and 
prosecutive  arm  of  the  U.S.  Merit 
Systems  Protection  Board  (“MSPB”). 
Pursuant  to  the  Whistleblower 
Protection  Ad  of  1989,  Pub.  L.  101-12 
(5  U.S.C.  1211-1219),  OSC  became  an 
independent  agency.  The  OSC  has  the 
authority  to  investigate  allegations  of 
prohibited  persoimel  practices  imder  5 
U.S.C.  2302(b),  prohibited  political 
activity  by  Federal  and  Distrid  of 
Colximbia  employees  under  5  U.S.C. 
7321-7328  and  prohibited  political 
activity  by  certain  State  and  local 
officers  and  employees  under  5  U.S.C. 
1501-1508  (known  as  the  “Hatch  Ad”), 
and  certain  other  matters  under  5  U.S.C. 
1216.  The  OSC  has  the  authority  to 
prosecute  these  matters  before  the 
MSPB  to  obtain  corrective  and 
disciplinary  action.  Also  under  5  U.S.C. 
1213,  the  OSC  provides  federal 
employees  or  former  federal  employees 
with  the  opportunity  to  make 
confidential  whistleblower  disclosures. 

While  OSC  was  an  office  of  the  MSPB, 
OSC  published  a  Privacy  Ad  system 
notice,  “MSPB/OSC-l,  OSC  Complaint, 
Litigation  and  Political  Activity  Files.” 
This  system  of  records  contains  the 
documents  necessary  to  assist  the  OSC 
in  carrying  out  its  responsibilities  imder 
the  statues  listed  above.  The  OSC 
hereby  transfers  the  Privacy  Ad  system 
of  records,  “MSPB/OSC-l,”  whicii  is 
published  at  52  FR  29906  (August  12, 
1987)  and  in  the  Privacy  Ad  Issuances, 
1991  Compilation,  Volume  V,  at  pages 
132  and  133,  to  OSC’s  own  system  of 
records.  TTie  system  of  record  is 
redesignated  as  “OSC/GOVT-1,  OSC 
Complaint,  Litigation  and  Political 
Activity  Files.” 

The  following  administrative  changes 
have  been  made  to  OSC/GOVT-1: 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552,  552a,  1211-1221, 1501- 
1508  and  7321-7328. 

SYSTEM  location: 

Management  Division,  U.S.  Office  of 
Spedal  Counsel,  1730  M  Street,  NW., 
Washington,  DC  20036-4505. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Diredor  for  Management,  U.S.  Office 
of  Spedal  Counsel,  1730  M  Street,  NW., 
Washington,  DC  20036-4505. 


Signed  this  17th  day  of  November  1993. 
WilUam  E.  Reukanf, 

Associate  Special  Counsel  for  Prosecution . 
(FR  Doc.  93-28916  Filed  11-24-93;  8:45  am] 
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POSTAL  RATE  COMMISSION 
Notice  of  Commission  VisH 

November  19, 1993. 

Notice  is  hereby  given  that  members 
of  the  Commission  and  certain  advisory 
staff  will  visit  Business  Mail  Express, 
Inc.,  in  Reston,  Virginia,  on  December  3, 
1993. 

A  report  of  the  visit  will  be  on  file  in 
the  Commission’s  Docket  Room.  For 
further  information  contad  Charles  L. 
Clapp,  Secretary  of  the  Commission  at 
202-789-6840. 

Charles  L.  Q^p, 

Secretary. 

[FR  Doc.  93-28945  Filed  11-24-93;  8:45  am) 
BHXMQ  CODE  7710-FW-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Uniisted  Trading 
Priviieges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

November  19, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Ad  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Alliance  World  Dollar  Government  Fund 
Common  Stoci:,  $1.00  Par  Value  (File  No. 
7-11539) 

Ballard  Medical  Products 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
11540) 

Barnes  &  Noble,  Inc. 

Common  Sto^,  $.01  Par  Value  (Pile  No.  7- 
11541) 

Belden,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11542) 

Boise  Cascade  Corp, 

$1.58  Depositary  Shares  (rep.  Vio  sh.  of 
Conv.  Pfd.  Stock  Ser.  G)  (File  No.  7- 
11543) 

Boyd  Gaming  Corp. 

Common  ^ock,  $.01  Par  Value  (File  No,  7- 
11544) 

Capital  Guaranty  Corp. 

Common  SUx^,  $.10  Par  Value  (File  No.  7- 
11545) 

Colonial  Properties  Trust 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11546) 

Corrpro  Co.’s 
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Common  Shares,  No  Par  Value  (File  No.  7- 
11547) 

Detroit  Diesel -Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11548) 

Gerrity  Oil  &  Gas  Corp. 

Common  Stock,  $/01  Par  Value  (File  No.  7- 
11549) 

Global  Hi^  Income  Dollar  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11550) 

Grupo  Tribasa,  S.A.  deO.V. 

American  Depository  Shares'(iep.  2  sh. 
Common  Stock,  No  Par  Value  (File  No. 
7-11551) 

Integrated  Health  Ser\'ices,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11552) 

Intercapital  California  Quality  Municipal 
Seoirities 

Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11555) 

Intercapital  New  York  Quality  Municipal 
Securities 

Common  Shares  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-11554) 

Intercapital  Quality  Municipal  Securities 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7—11555) 

Margaretten  Financial  Corp. 

Depository  Shares  (rep.  V*  sh.  Ciun.Pfd. 
Stock,  Ser.  A)  (File  No.  7-11556) 

Material  Sciences  Corp. 

Common  .Stock,  $.01  Par  Value  (File  No.  7- 
11557) 

Nations  Government  Income  Term  Trust 
2003,  Inc., 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11558) 

Newscorp  Overseas  Ltd. 

8  Vb%  Ciim.Gtd.  Pref.  Shrs.,  Ser.  A.  $25.00 
Par  Value  (File  No.  7—11559) 

Northern  Border  Partners.  LP. 

Common  Units  (rep.  L.P.  Ints.)  $.001  Par 
Value  (File  No.  7-11560) 

Protective  Life  Corp. 

Common  Stock,  $.50  Par  Value  (File  No.  7- 
11561) 

Sphere  Drake  Holdings  Ltd. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11562) 

Templeton  Emerging  Markets  Income  Fund. 
Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11563) 

Tucker  Properties 

Common  Stock,  $.001  Par  Value  (File  No. 
7-11564) 

Urban  Shopping  Center,  Inc. 

Common  Sto^,  $.01  Par  Value  (File  No.  7- 
11565) 

ACM  Managed  Dollar  Income  Fund.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
11566) 

Amerco 

Ser.  A.  Pfd.  Stod;,  No  Par  Value  (File  No. 
7-11567) 

Aquila  Gas  Pipeline  Coq>. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
11568) 

CBL  &  Associates  Properties.  Inc. 

Conunon  Stock,  $.01  Par  Value  (File  No.  7- 
11569) 

Chelsea  G^  Realty,  Inc. 

Common  Stodf^,  $.01  Par  Value  (File  No.  7- 
11570) 

Enersis  S.A. 


American  Depositary  Shares  (lep.  50  sh. 

Common  Stock,  No  Par  Value  (File  No. 

7-11571) 

Lexington  Corporate  Properties,  Inc. 

Common  Stock,  $.001  Par  Value  (File  No. 

7-11572) 

New  Age  Media  Fund.  Inc. 

Common  Stock,  $.0001  Par  Value  (File  No. 

7-11573) 

Paul  Revere  Corp. 

Common  Stock,  $1.00  Par  Value  (File  No. 

7-11574) 

Regency  Realty  Corp. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 

11575) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  13, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secrefojy. 

(FR  Doc.  93-28933  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  801IM>1-M 


[Rel.  NO.IC-19B86;  812-7521] 

Daily  Money  Fund,  et  aL;  Notice  of 
Application 

November  18. 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”), 

APPLICANTS:  Daily  Money  Fund;  Daily 
Money  Fund  11;  Daily  Tax-Exempt 
Money  Fund;  Fidelity  Advisor  ^ries  I 
(formerly  Equity  Portfolio:  Growth); 
Fidelity  Advisor  Series  n  {formerly 
Plymouth  Fund);  Fidelity  Advisor 
Series  HI  {formerly  Equity  Portfolio; 
Income);  Fidelity  Advisor  Series  IV 
(formerly  Income  Portfolios);  Fidelity 
Advisor  Series  V  (formerly  Plymoufh 
Investment  Seriesi);  Fidelity  Advisor 
Series  VI  (formerly  Tax-^Exempt 


Portfolios);  Fidelity  Advisor  Series  VII 
(formerly  Pljnnoutli  Securities  Trust); 
Fidelity  Advisor  Series  VUI  (formerly 
Fidelity  Special  Situations  Fund); 

Fidelity  Beacon  Street  Trust  (ibnnerly 
Fidelity  Tax-Exempt  Money  Market 
Trust);  Fidelity  California  Municipal 
Trust  (formerly  Fidelity  California  Tax- 
Free  Fund);  Fidelity  California 
Municipal  Trust  II;  Fidelity  Capital 
Trust;  Fidelity  Charles  Street  Trust; 
Fidelity  Commonwealth  Trust  (formerly 
Fidelity  Intermediate  Bond  Fund); 
Fidelity  Congress  Street  Fund;  Fidelity 
Contrafund;  Fidelity  Court  Street  Trust; 
Fidelity  Court  Street  Trust  H;  Fidelity 
Destiny  Portfolios;  Fidelity  Deutsdie 
Mark  Performance  Portfolio,  L.P.; 

Fidelity  Devonshire  Trust;  Fidelity 
Exchange  Fund;  Fidelity  Financial 
Trust;  Fidelity  Fixed-Income  Trust; 
Fidelity  Government  Securities  Fund; 
Fidelity  Hastings  Street  Trust  (formerly 
Fidelity  Fund);  Fidelity  Income  Fund; 
Fidelity  Institutional  Cash  Portfolios; 
Fidelity  Institutional  Investors  Trust 
(formerly  Income  Portfolios  11);  Fidelity 
Institutional  Tax-Exempt  Cash 
Portfolios;  Fidelity  Institutional  Trust; 
Fidelity  Investors  (formerly  Income 
Portfolios  n);  Fidelity  Magellan  Fund; 
Fidelity  Massachusetts  Municipal  Trust 
(formerly  Fidelity  Massachusetts  Tax- 
Free  Fund);  Fidelity  Money  Market 
Trust;  Fidelity  Money  Market  Trust  II; 
Fidelity  Mt.  Vernon  Street  Trust 
(formerly  Fidelity  Growth  Company 
Fund);  Fidelity  Municipal  Trust 
(formerly  Fidelity  Municipal  Bond 
Fund);  Fidelity  Municipal  Trust  H; 
Fidelity  New  York  Municipal  Trust; 
Fidelity  New  York  Municipal  Trust  11; 
Fidelity  Phillips  Street  Trust  (formerly 
Fidelity  Cash  Reserves);  Fidelity  Puritan 
Trust;  Fidelity  School  Street  Trust 
(formerly  Fidelity  Limited  Term 
Municipals);  Fidelity  Securities  Fund; 
Fidelity  Select  Portfolios;  Fidelity 
Sterling  Performance  Portfolio,  L.P.; 
Fidelity  Summer  Street  Trust;  Fidelity 
Trend  Fund;  Fidelity  Union  Street 
Trust;  Fidelity  Union  Street  Trust  H; 
Fidelity  U.S.  Investments-Bond  Fund, 
L.P.;  Fidelity  U.S.  Investments- 
Govemment  Securities  Fund,  L.P.; 
Fidelity  Yen  Performance  Portfolio,  L.P.; 
Spartan  U.S.  Treasury  Money  Market 
Fund‘(fannerly  Fidelity  U.S.  Treasury 
Money  Market  Fund,  L.P.);  The  North 
Carolina  Cash  Management  Trust; 
Variable  Insurance  Products  Fund;  and 
Variable  Insurance  Products  Fund  n 
(collectively,  the  “Funds”);  Fidelity 
Management  &  Researdi  Company 
(“FMR”);  Fidelity  Distributors 
CorjMjration  (“Distributors”);  and 
National  Financial  Services  Corporation 
(“NFSC”). 
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RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  sections  6(c)  and 
17(b)  of  the  Act  from  sections  17(a)(1) 
and  17(a)(2)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  pmsuant  to 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Funds  and  other  investment 
companies  for  which  FMR  or  any 
company  controlled  by,  imder  common 
control  with,  or  controlling  FMR  may 
act  in  the  future  as  investment  adviser, 
or  for  which  Distributors  or  NFSC  or 
any  company  controlled  by,  under 
common  control  with,  or  controlling 
Distributors  or  NFSC  may  act  in  the 
future  as  distributor:  (1)  To  engage  in 
short-term  current  transactions  with 
certain  banks;  and  (2)  to  borrow  money 
on  a  short-term  basis  from  such  banks. 
RLING  DATE:  The  application  was  filed 
on  May  21, 1990,  and  amended  on 
August  6, 1990,  March  26, 1991,  August 
17, 1992,  and  July  23, 1993.  Coimsel,  on 
behalf  of  the  applicants,  has  agreed  to 
file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
December  13, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Apphcants:  c/o  Fidelity  Management  & 
Research  Company,  82  Devonshire 
Street  (N4A),  Boston,  Massachusetts 
02109,  Attention:  Stanley  N.  Griffith, 
Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 


Applicants’  Representations 

1.  Each  Fund  currently  is  organized  as 
a  business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts  or 
Delaware,  or  as  a  partnership  under  the 
laws  of  the  State  of  Delaware,  and  is 
registered  as  an  open-end  management 
investment  company.  Each  of  the  Funds 
(on  behalf  of  its  series  in  some  cases) 
has  entered  into  a  management  or 
advisory  and  service  contract  with  FMR. 
NFSC  is  the  principal  underwriter  for 
three  of  the  Funds,  and  Distributors  is 
the  principal  underwriter  for  the 
remainder  of  the  Funds. 

2.  In  1982,  the  Commission  issued  a 
conditional  order  under  sections  6(c) 
and  17(b)  exempting  the  funds  from 
sections  17(a)(1),  17(a)(2)  and  17(e)(1)  to 
permit  them  to  engage  in  certain 
securities  transactions  with  “Affiliated 
Banks’’  (“1982  Order’’).i  The  1982 
Order  defined  “Affiliated  Banks’’  as 
banks,  bank  holding  companies  or 
affiliates  thereof  that  directly  or 
indirectly  own,  control  or  hold  5 
percent  or  more  of  the  outstanding 
voting  securities  of  any  of  the  Funds. 
The  1982  Order  permits  the  Funds  to 
buy  and  sell  the  following  specific  types 
of  instruments  from  or  to  “Affiliated 
Banks”:  (a)  Short-term  obligations  of  an 
“Affiliated  Bank”  which  is  one  of  the  50 
largest  U.S.  banks  (as  measured  by 
deposits),  their  bank  holding  companies 
or  affiliates  thereof;  (b)  repurchase 
agreements  with  an  "Affiliated  Bank” 
that  also  serves  as  a  custodian  to  one  or 
more  of  the  Fimds;  and  (c)  tax-exempt 
obligations.  'The  1982  Order  also 
permits  an  Affiliated  Bank  to  accept 
compensation  within  the  limits  of 
section  17(e)(2)  when  it  acts  as  agent  for 
any  Fund  in  connection  with  a 
permitted  transaction. 

3.  In  1989,  the  Commission  amended 
the  1982  Order  by  granting  further 
exemptions  pursuant  to  sections  6(c) 
and  17(b)  of  the  Act  from  sections 
17(a)(1),  17(a)(2)  and  17(e)(1)  of  the  Act 
(“1989  Order”).  The  1989  Order 
expanded  the  definition  of  the  term 
“Affiliated  Banks”  as  stated  in  the  1982 
Order  to  include  banks,  bank  holding 
companies  or  tiffiliates  thereof  which 
directly  or  indirectly  act  as  investment 
adviser  to  any  of  the  Funds.  The  1989 
Order  permits  the  Funds:  (a)  To  engage 
in  purchase  and  sale  transactions  of 
both  long-term  and  short-term  United 
States  government  securities  with 
“Affiliated  Banks”  which  are  primary 
dealers  in  these  securities;  (b)  to  permit 
such  affiliated  dealers  to  accept 
compensation  within  the  limits  of 


1 1n  the  Matter  of  Fidelity  Fund,  Investment 
Company  Act  Release  Nos.  12851  (Nov.  24, 1982) 
(notice)  and  12912  Pec.  21, 1982)  (order). 


section  17(e)(2)  for  acting  as  agent  for 
any  Fund  in  connection  with  the 
purchase  or  sale  of  such  United  States 
government  securities;  and  (c)  to  enter 
into  repurchase  agreement  transactions 
with  an  “Affiliated  Bank”  if  such  bank 
is  one  of  the  50  largest  United  States 
banks,  as  measured  by  deposits.^ 

4.  Applicants  now  seek  an  order  to 
supplement  the  1982  Order  and  the 
1989  Order  to  permit  the  Funds  to 
engage  in  short-term  currency 
transactions  with,  and  to  borrow  money 
on  a  short-term  basis  from,  “Affiliated 
Banks,”  defined  in  accordance  with  the 
1989  Order  to  include  banks,  bank 
holding  companies  or  affiliates  thereof 
which  directly  or  indirectly  (1)  own, 
control  or  hold  5  percent  or  more  of  the 
outstanding  voting  securities  of  any  of 
the  Funds,  or  (2)  act  as  investment 
adviser  to  any  one  of  the  Funds.  The 
term  “Affiliated  Banks”  does  not 
include  any  entity  that  is  an  affiliated 
person  of  a  Fund,  or  an  affiliated  person 
of  an  affiliated  person  of  a  Fund,  except 
by  virtue  of  being  a  non-controlling 
shareholder  of  a  Fund  or  an  investment 
adviser  to  another  Fund.  Currently,  no 
bank  serves  as  an  investment  adviser  to 
a  Fund,  and  none  of  the  Fxmds’ 
custodian  banks  are  Affiliated  Banks. 

5.  To  avoid  inadvertent  violation  of 
section  17,  FMR  currently  has  internal 
operating  procedures  in  place  designed 
to  identify  situations  where  a  bank  is 
record  owner  of  five  percent  or  more  of 
a  Fund’s  outstanding  voting  securities. 
As  soon  as  a  bank  is  so  identified,  FMR 
tries  to  resolve  the  situation  promptly, 
including,  if  necessary,  prohibiting  I^R 
from  engaging  in  any  currency 
transaction  with,  or  secured  borrowing 
from,  such  bank  on  behalf  of  any  of  the 
Funds,  until  the  bank’s  record 
ownership  of  the  shares  is  reduced 
below  the  five  percent  limit  or  it  is 
established  that  the  bank  holds  shares 
without  the  ability  to  vote  on  behalf  of 
its  customers  or  the  ability  to  make 
investment  decisions  with  respect  to 
such  shares,  i.e.,  as  agent  or  custodian 
without  beneficial  ownership  of  the 
shares.  Such  procedures  may  bar  the 
Funds  from  engaging  in  currency  and 
secured  borrowing  transactions  that 
otherwise  would  be  advantageous  to  the 
Funds. 

6.  Under  applicants’  proposal,  the 
Funds  would  enter  into  short-term 
forward  currency  exchange  contracts 
with  Affiliated  Banks  as  a  means  of 
facilitating  the  Funds’  investment  in 


*In  the  Matter  of  Daily  Money  Fund,  Investment 
Company  Act  Release  Nos.  16996  ()une  9, 1989) 
(notice)  and  17057  (July  7, 1989)  (order). 


Fedeial  Raster  /  Vol.  58,  No.  226  /  Friday,  November  26«  1993  /  Notices 


62397 


securities  of  non-Ueited  States  issuers.  3 
In  addition,  the  Ftmds  would  negotiate 
short-term  loan  agreements  with 
Affiliated  Banks.*  Such  loan  agreements 
will  enable  the  Funds  to  satisfy 
redemption  requests  on  those  occasions 
when  the  Funds  receive  an 
unexpectedly  high  volume  of  such 
requests. 

7.  The  Funds'  short-term  borrowings 
are  effected  pursuant  to  previously 
negotiated  lending  agreements  which 
permit  shoit-term  loans.  These 
agreements  provide  for  interest  to  be 
fixed  according  to  a  certain  benchmark, 
such  as  the  federal  funds  rate,  or 
according  to  a  rate  negotiated  at  the  time 
of  die  borrowing.  Currently,  the  Funds 
have  loan  agreements  with  eight  banks, 
although  no  Fund  expects  to  have 
agreements  with  all  eight  banks.  Under 
these  agreements,  certain  banks  may 
require  security.  The  agreements 
provide  for  extensions  of  credit  of 
between  $30  million  and  $2.0  billion  " 
and  total  more  than  $3.5  billion.  The 
lending  banks  are  large  banks  of 
national  standing  and  include  some  of 
the  custodian  banks  of  the  Funds. 

8.  Daily  quotes  of  loan  rates  usually 
are  obtained  from  each  bank  with  which 
the  Funds  have  loan  agreements.  On  any 
given  business  day,  most  such  banks 
will  be  willing  to  lend  money  to  one  or 
more  of  the  Funds.  If  quotes  are 
solicited  from  less  than  all  of  die 
lending  banks,  FMR  will  solicit  quotes 
from  those  banks  which,  on  the  basis  of 
the  facts  and  circumstances  known  at 
the  time,  it  believ’es  will  offer  loan 
interest  rates  as  favorable  to  the 
borrowing  Funds  as  interest  on 
comparable  loans  from  the  other  banks 
with  which  one  or  more  Funds  have 
borrowing  agreements.  Applicants 
contend  ffiat  these  procedures  provide  a 
high  level  of  assurance  that  quoted  rates 
will  be  representative  of  the  prevailing 
available  bank  loan  rates. 

9.  There  is  no,  and  will  not  be  any. 
express  or  implied  xmderstanding 
between  the  Fund  or  FMR,  Distributors 
or  NFSC  and  any  bank  which  is  (or  may 
become)  an  Affiliated  Bank  of  a  Fund 
that  FMR  will  cause  any  of  the  Funds 
to  enter  into  currency  or  secured 
borrowing  transactions  with  any  such 
bank  in  consideration  of  the  bank's 
purchase  of  Fimd  shares.  No  reciprocal 

J  A  forward  currency  exchange  contract  is  an 
agreement  to  exchange  one  currency  for  another  at 
an  agreed  on  price  at  a  hiture  date.  Applicants 
dehns  a  short-term  cunency  transaction  as  one  in 
whidh  no  more  than  45  days  elapse  between  the 
entry  of  an  order  to  buy  oreell  a  security  and 
settlement  of  the  transaction. 

*  Applicants  define  short-tarm  loan  agreements  as 
leans  with  maturities  of  14  days  or  less.  However, 
applicants  represent  that  borrowings  ordinarily  are 
for  one  day  only. 


practices  have  existed  or  will  exist 
among  any  Fimd  and  an  Affiliated  Bank 
involving  currency  or  secured 
borrowing  transactions,  and  no 
favorable  treatment  will  be  given  to  any 
Affiliated  Bank  in  short-term  currency 
or  secured  borrowing  transactions 
because  of  the  bank’s  affiliation  with  a 
Fund.  Moreover,  the  Ftmds  are  not 
requesting  an  order  tmder  the  Act  to 
permit  allocation  of  currency  or 
borrowing  transactions  to  baniks  based 
upon  investment  in  any  of  the  Funds  by 
such  banks  or  their  clients  and 
customers. 

AppUcaitts’  Legal  Analysis 

1.  Section  2(a)(3)(A)  provides  that 
“any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote.  5  per  centrum  or  more  of 
the  outstanding  voting  securities”  of  any 
other  person  is  an  affiliated  person  of 
that  other  p»erson.  Applicants  represent 
that  the  Affiliated  Banks  may  be  deemed 
affiliated  persons  of  one  or  more  Funds, 
and  that  if  a  bank  is  an  affiliated  person 
of  one  of  the  Funds,  that  bank  arguably 
may  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  all  the 
other  Funds  under  the  Act. 

2.  Sections  17(a)(1)  and  17(a)(2) 
prohibit  affiliated  persons  of  the  Funds, 
or  affiliated  persons  of  affiliated  persons 
of  the  Funds,  from  knowingly  selling  to 
or  purchasing  from  the  Funds  “any 
security  or  other  property.^’  The 
proposed  transactions  may  involve  a 
sale  or  purchase  which  would  be 
prohih^d  by  section  17.  Currency 
transactions  involve  the  sale  and 
purchase  of  currency,  which  arguably 
constitutes  “property."  The  pledging  of 
securities  by  a  Fimd  as  collateral  in  a 
secured  borrowing  transaction  also  may 
constitute  the  sale  of  such  securities.^ 

3.  Under  section  17(b),  the 
Commission  may  issue  an  order  of 
exemption  from  one  or  more  of  the 
provisions  of  Section  17(a)  if  evidence 
establishes  that;  (a)  The  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person: 
(b)  the  proposed  transactions  are 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  propos^ 
transactions  are  consistent  with  the 
general  purposes  of  the  Act.  The 
proposed  transaction  meets  the 
standards  set  forth  in  section  17(b).  The 
proposed  transactions  also  qualify  for 
relief  under  section  6(c)  because  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  ^protection  of  investors  and  the 

s  See  Hubin-v.  United  States.  449  U.S.  424  (1981). 


purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  In  addition, 
the  procedures  to  be  implemented  if  the 
order  is  issued  not  only  ensure  fairness 
but  that  such  transactions  will  be  the 
same  as  arm’s-Ien^  transactions. 

4.  The  requested  relief  for  short-term 
currency  transactions  is  appropriate  to 
facilitate  the  settlement  of  Fund 
transactions  in  foreign  equity  and  debt 
securities.  These  transactions  generally 
are  effected  in  the  currency  of  the 
country  of  the  issuer  or  the  country  in 
which  the  securities  are  traded.  Thus, 
the  Funds  buy  foreign  currency  to  settle 
purchase  transactions  within  foreign 
markets  and  sell  foreign  currency  that 
they  received  in  the  settlement  of  sale 
transactions  within  foreign  markets.  In 
addition,  some  of  the  Funds  may  enter 
into  ferward  currency  exchange 
contracts  as  a  means  of  managing 
exchange  rate  risks.  A  Fund  may  enter 
into  a  foreign  currency  contract  covering 
foreign  securities  held  in  the  Fund  in 
order  to  reduce  or  eliminate  foreign 
currency  exposure:  such  technique  is 
know  as  currency  hedging,  and  is  a 
means  of  reducing  portfolio  risk. 

5.  Currency  transactions  are  entered 
into  by  telephone  or  computer.  There  is 
no  centralized  trading  floor.  Commercial 
banks  act  as  the  core  of  this  market 
quoting  bid/eisked  prices  and  acting  as 
principals.  The  spread  betw^een  the  bid 
and  the  asked  price  in  the  foreign 
exchange  markets  represents  the 
potential  profit  to  the  market  maker  and 
the  compensation  for  its  perceived  risk 
in  quoting  the  price  and  selling  or 
holding  the  currency.  At  any  one  time 
there  usually  are  ten  or  twelve 
commercial  banks  that  will  provide 
price  indications  for  a  particular 
currency.  Foreign  exchange  rates 
generally  are  obtained  through 
automated  quotation  systems.  The 
Reuters  Monitor  Money  Rates  Service 
(“Reuters”)  is  the  money  rate  quote 
service  that  currently  is  recognized  in 
the  currency  markets  as  the  most 
reliable. 

6.  Short-term  “odd  lot"  currency 
transactions,  established  by  industry 
practice  as  those  involving  a  United 
States  dollar  value  of  less  than  $1 
million,  are  of  particular  importance  to 
the  Funds.  Currency  dealer  generally  do 
not  make  an  active  market  in  odd  lot 
currency  transactions  and  indications 
for  such  transactions  are  not  reported  on 
Reuters.  The  exchange  rate  that  can  be 
obtained  for  an  odd  lot  currency 
transaction  generally  varies  directly 
with  the  size  of  the  transaction  and  the 
type  of  currency. 

7.  The  Funds’  custodian  banks 
(including  foreign  subcustodians),  some 
of  which  may  be  Affiliated  Banks,  are 
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among  the  banks  that  deal  in  foreign 
currencies.  Those  custodian  banks 
ordinarily  will  accommodate  any  short¬ 
term  odd  lot  currency  transaction 
required  for  securities  settlement.  These 
transactions  with  a  custodian  bank  are 
advantageous  to  the  Funds  because 
settlement  procedures  for  such 
transactions  are  simpler  and  more  easily 
coordinated,  resulting  in  a  lower  trade 
settlement  failure  rate.  Custodian  banks 
are  a  major  factor  in  the  foreign 
currency  markets  available  to  the  Funds 
for  short-term  transactions.  Also,  there 
is  a  reduction  in  efficiency  of  executing 
and  settling  transactions  when  dealing 
with  currency  dealers  other  than  one  of 
the  Fimd’s  custodian  banks  which 
cannot  be  readily  quantified. 

8.  The  Funds  currently  attempt  to 
engage  in  currency  transactions  with 
banks  not  affiliated  with  the  Funds  or 
with  non-bank  currency  dealers.  The 
requested  relief  is  appropriate  because 
the  statutory  prohibitions  have  a 
particularly  adverse  impact  with  respect 
to  the  currency  transactions.  Over  time, 
the  number  of  banks  using  the  Funds 
has  grown,  thereby  increasing  the 
restrictive  impact  of  the  statutory 
prohibitions  to  the  point  where  a  Fund’s 
ability  to  obtain  competitive  currency 
prices,  particularly  with  respect  to  small 
transactions,  is  adversely  affected.  For 
short-term  odd  lot  currency  transactions 
in  particular,  an  Affiliated  Bank  may 
offer  the  most  favorable  price  and 
execution  as  against  the  other  banks.  If 
the  Fimds  cannot  trade  with  one  or 
more  Affiliated  Banks,  the  Funds  may 
be  deprived  of  the  most  favorable  price 
and  execution  on  the  occasions  when 
those  banks  have  the  best  overall  offer 
for  the  transaction.  The  shareholders’ 
return  from  their  investment  in  the 
Fimds  may  be  reduced  if  the  Funds’ 
access  to  Affiliated  Banks  is  restricted. 
Access  to  the  markets  in  particular 
foreign  securities  depends  on  access  to 
currency  dealers,  and  this  access  can 
only  be  obtained  in  some  cases  by  being 
a  participating  customer  of  the 
Affiliated  Banks. 

9.  The  problem  of  limited  access  to 
Affiliated  Banks  is  exacerbated  when 
not  all  currency  dealers  make  markets  in 
a  particular  currency.  When  a  currency 
dealer  does  not,  it  is  not  Ukely  to  quote 
prices  for  the  currency  within  the 
prevailing  market  range.  Thus,  when 
there  are  a  small  number  of  competitive 
currency  dealers  in  a  currency,  which 
includes  one  or  more  Affiliated  Banks, 
the  Funds’  ability  to  obtain  the  most 
favorable  price  or  prompt  execution  is 
even  more  restricted. 

10.  The  risk  of  insolvency  of 
Affiliated  Banks  engaging  in  short-term 
currency  transactions  is  minimal.  The 


creditworthiness  of  such  counterparties 
is  monitored  by  FMR  and  would  be 
subject  to  the  creditworthiness  standard 
set  forth  in  Condition  4  below  .6  If  the 
counterparty  on  a  currency  forward  fails 
to  perform,  a  Fund  can  almost  always 
resort  to  a  highly  liquid  spot  market, 
where  the  risk  would  be  limited  to  the 
same  currency  value  fluctuations  as  if 
the  Fund  purchased  a  foreign  security 
without  entering  into  a  forward 
currency  contract. 

11.  The  purpose  of  sections  17(a)(1) 
and  17(a)(2)  is  to  prevent  a  party  with 
strong  potential  adverse  interests  and 
some  influence  over  the  investment 
decisions  of  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  engage  in 
transactions  which  unfairly  inure  to  the 
benefit  of  that  party  and  which  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  note  that 
under  no  circumstances  may  an  entity 
that  is  a  controlling  person  of  a  Fund 
enter  into  a  short-term  currency 
transaction  with  such  Fund.  The  Funds 
believe  that  they  can  best  serve  the 
interests  of  their  shareholders  by 
obtaining  the  most  favorable  price  and 
execution  in  short-term  currency 
transactions,  regardless  of  whether  the 
bank  is  affiliated,  directly  or  indirectly, 
with  one  of  the  Funds. 

12.  Applicants  also  request  relief  with 
respect  to  short-term  borrowing 
transactions  to  provide  the  Funds  with 
a  source  of  immediate,  short-term 
hquidity  pending  settlement  of  the  sale 
of  portfolio  securities.  When  the  Funds 
liquidate  portfolio  securities  to  meet 
redemption  requests,  they  often  do  not 
receive  payment  in  settlement  for  up  to 
seven  days  (or  longer  for  certain  foreign 
transactions).  However,  redemption 
requests  normally  are  settled  within  one 
day.  By  borrowing,  a  Fund  also  can 
attempt  to  avoid  selling  securities  into 
an  unsettled  market. 

13.  If  collateral  is  required,  loan 
transactions  with  a  Fund’s  custodian  are 
desirable  because  the  administrative 
problems  of  transferring  assets  to  a  third 
party  when  a  pledge  is  involved  do  not 
arise.  Furthermore,  some  extensions  of 
credit  occur  so  late  in  the  day  that  it  is 
difficult,  if  not  impossible,  to  secure  an 
extension  of  credit  from  a  non¬ 
custodian.  The  Funds’  inability  to 


■  In  the  1989  Order,  the  Funds  were  permitted  to 
enter  into  repurchase  agreement  transactions  with 
an  Affiliated  Bank  if  the  bank  had  sufficiently  large 
deposits.  The  cvurent  proposal  is  not  similarly 
restricted.  See  supra  n.2.  The  staff  of  the  Division 
of  Investment  Mwagement  believes  that  the 
creditworthiness  standard  described  in  Condition  4 
is  more  appropriate  for  assessing  the  insolvency 
risk  of  an  Affiliated  Bank. 


borrow  from  all  of  the  banks  with  which 
they  have  loan  agreements  necessarily 
decreases  to  some  degree  their  ability  to 
compete  for  the  best  interest  rates  and 
other  terms.  In  addition,  applicants 
contend  that  there  is  a  reduction  in 
efficiency  in  arranging  secured 
borrowing  transactions  when  dealing 
with  banks  other  than  the  relevant 
Fund’s  custodian  which  cannot  be 
readily  quantified. 

14.  Permitting  the  Funds  to  enter  into 
short-term  borrowing  transactions  with 
Affiliated  Banks  will  not  implicate  the 
concerns  behind  section  17(a). 

Applicants  note  that  under  no 
circumstances  may  an  entity  that  is  a 
controlling  person  of  a  Fund  enter  into 
a  short-term  secured  borrowing 
transaction  with  such  Fund.  The  Funds 
believe  that  they  can  best  serve  the 
interests  of  their  shareholders  by 
obtaining  the  most  favorable  interest 
rate  and  other  terms  in  a  secured 
borrowing  transaction,  regardless  of 
whether  the  bank  is  affiliated,  directly 
or  indirectly,  with  one  of  the  Funds. 
Further,  there  are  occasions  when  an 
Affiliated  Bank  offers  the  most  favorable 
interest  rate  and  other  terms  compared 
to  other  lending  banks,  especially  for 
small  overdraft  loans.  If  a  Fund  cannot 
borrow  from  one  or  more  Affiliated 
Banks,  the  Fund  may  be  deprived  of 
entering  into  the  most  advantageous 
loan  transaction.  As  a  result,  the 
shareholders’  return  from  their 
investment  in  the  Funds  may  be 
reduced  in  the  Funds’  access  to 
Affiliated  Banks  is  restricted. 

15.  The  Funds  believe  that  they  can 
best  safeguard  their  investors  from  any 
remote  possibility  of  abuse  by 
concentrating  their  attention  directly  on 
the  inhereiit  fairness  of  transactions  by 
any  Fund  with  Affiliated  Banks.  Thus, 
the  Funds  propose  to  create  internal 
control  procedures  for  the  careful 
monitoring  of  currency  and  borrowing 
transactions  with  Affiliated  Banks  and 
to  place  responsibility  for  monitoring 
the  reasonableness  and  fairness  of  those 
transactions  on  the  Funds’  Trustees  and 
Managing  General  Partners.  Currency 
and  borrowing  transactions  subject  to 
the  order  would  be  scrutinized  to 
determine  essentially  that:  (a)  Any 
transaction  by  a  Fund  is  consistent  with 
the  investment  policy  and  objectives  of 
that  Fund  and  with  the  interests  of  its 
shareholders  and  is  comparable  to  other 
similar  transactions  in  which  the  Fund 
is  authorized  to  engage  and  in  which  the 
Fund  currently  engage;  (b)  the  terms  of 
any  proposed  transactions  are 
reasonable  and  fair  to  the  shareholders 
of  that  Fund  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  and  (3)  any  proposed 
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transaction  is  consistent  with  the 
general  purposes  of  the  Act.  The  Funds 
further  believe  that  when  the  remote 
potential  harm  to  shareholders  from 
overreaching  by  Affiliated  Banks  in 
currency  and  borrowing  transactions 
with  the  Fimds  is  weighed  against  the 
benefits  to  the  Funds’  shareholders,  the 
benefit  to  shareholders  significantly 
outweighs  the  likelihood  of  harm.  The 
interests  of  the  Funds’  shareholders  will 
be  served  best  by  permitting  the  Funds 
to  deal  with  all  banks  in  currency  and 
borrowing  transactions,  regardless  of 
whether  a  bank  also  is  affiliated  with 
one  or  more  Funds.  The  order  would 
permit  transactions  that  would  have 
been  made  in  the  ordinary  course  of 
business  on  their  own  merit,  without 
regard  to  the  affiliated  status  of  the 
counterparty. 

Conditions  to  Relief 

If  the  requested  relief  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  The  Board  of  Trustees  or  General 
Partner  of  each  of  the  Funds,  including 
a  majority  of  the  noninterested  Trustees 
or  General  Partners,  as  the  case  may  be, 
(i)  will  adopt  procedures,  pursuant  to 
which  transactions  may  be  effected  for 
the  Funds,  which  are  reasonably 
designed  to  provide  that  the  conditions 
in  paragraphs  2  through  5  below  ^ve 
been  complied  with,  (ii)  will  review  no 
less  frequently  than  annually  such 
procedures  for  their  continuing 
appropriateness,  and  (iii)  will  determine 
no  less  frequently  than  quarterly  that 
such  transactions  made  during  the 
preceding  quarter  were  effected  in 
compliance  with  such  procedures.  The 
investment  adviser  of  each  Fund  will 
implement  these  procedures  and  make 
decisions  necessary  to  meet  these 
conditions,  subject  to  the  direction  and 
control  of  the  Board  of  Trustee  or 
General  Partners  of  each  Fund. 

2.  No  Fimd  will  engage  in  currency  or 
secured  borrowing  transactions  with  a 
bank  that  is  an  investment  adviser  to 
such  Fund.  No  Fund  will  enter  into 
currency  transactions  with  an  Affiliated 
Bank  if,  as  a  result,  the  net  value  of  all 
currency  contracts  with  such  Affiliated 
Bank  would  exceed  five  percent  of  such 
Fund’s  total  assets.  No  Fund  will  enter 
into  secured  borrowing  transactions 
with  an  Affiliated  Bank  if,  as  a  result, 
five  percent  of  its  total  assets  would  be 
involved  in  the  consummation  of  such 
transactions  with  such  bank. 

3.  The  Funds  (i)  will  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  paragraph  1,  and 
(ii)  will  mtiintain  and  preserve  for  a 


period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  ciurency  and  secured 
borrowing  transaction  setting  forth  a 
description  of  such  transaction, 
including  without  limitation  the  closing 
date  and  time  of  the  transaction,  the 
identity  of  the  person  on  the  other  side 
of  the  transaction,  the  material  terms 
and  price  of  the  purchase  or  sale  of 
currency  or  the  material  terms  and 
interest  rate  of  the  loan  transaction,  the 
identity  of  the  other  sources  offering  a 
similar  transaction,  the  material  terms 
and  prices  or  material  terms  and  interest 
rates  offered  by  other  sources,  the 
closing  date  and  time  of  the  transaction, 
and  all  other  information  or  materials 
upon  which  the  determinations 
described  below  were  made.  With 
respect  to  information  obtained  from 
other  sources  about  similar  transactions, 
the  written  record  will  set  forth  the  date 
and  time  that  this  information  was 
obtained  and  received  fi'om  these 
sources.  To  the  extent  that  the 
information  required  about  similar 
transactions  is  not  available  with 
respect  to  short-term  odd  lot  ctirrency 
transactions,  records  pertaining  to  such 
transaction  will  be  kept  consistent  with 
the  requirements  of  Condition  5. 

4.  The  currency  and  secured 
borrowing  transactions  entered  into  will 
be  consistent  with  the  investment 
objectives  tmd  policies  of  that  Fund  as 
recited  in  the  Fund’s  registration 
statement  (including  any 
creditworthiness  standards),  and  will  be 
consistent  with  the  interests  of  that 
Fund  and  its  shareholders. 

In  addition,  the  Fimds  will  only 
engage  in  short-term  currency 
transactions  with  Affiliated  Banks  of  the 
following  creditworthiness:  those  with 
short-term  debt  instruments  rated  high 
quality  by  at  least  one  nationally 
recognized  statistical  rating  organization 
(‘‘NRSRO”)  (e  g..  A-1  or  A-2  by 
Standard  &  Poor’s  Corporation),  unless 
the  Managing  General  Partners  or 
Trustees  of  a  Fund  approve  the  entry 
into  transactions  with  an  Affiliated 
Bank  that  has  short-term  debt  rated  high 
grade  by  at  least  one  NRSRO  (e.g.,  A- 
1,  A-2  or  A-3  by  Standard  &  Poor’s 
Corporation).  If  the  Affiliated  Bank  has 
no  short-term  debt  rating,  the  Funds 
may  enter  into  transactions  with  such 
Affiliated  Bank  if  FMR  determines  that 
its  creditworthiness  is  comparable  to 
high  quality  short-term  debt,  subject  to 
review  by  the  Funds’  respective 
Trustees  or  Managing  General  Partners. 
Moreover,  applicants  will  only  engage 
in  secured  short-term  bank  loans  with 


Affiliated  Banks  meeting  the  same 
creditworthiness  standards. 

5.  The  terms  of  each  currency  and 
secured  borrowing  transaction  must  be 
reasonable  and  fair  to  the  shareholders 
of  that  Fund  and  will  not  involve 
overreaching  of  that  Fund  or  its 
shareholders  on  the  part  of  any  person 
concerned.  The  terms  and  the  prices  to 
be  paid  or  received  (with  respect  to 
currency  transactions)  or  the  terms  and 
interest  rates  to  be  paid  (with  respect  to 
borrowing  transactions)  will  be  at  least 
as  favorable  to  the  relevant  Fund  as  the 
best  terms  and  prices  or  terms  and 
interest  rates  available  from  other 
sources,  obtained  pursuant  to  these 
procedures.  Before  any  short-term 
transaction  in  currencies,  or  any 
borrowing,  may  be  conducted  pursuant 
to  the  exemption,  the  Funds  of  their 
advisers  must  obtain  such  available 
market  information  as  they  deem 
necessary  to  determine  that  the  price  to 
be  paid  or  received  for,  or  the  terms  of, 
each  transaction  is  at  least  as  favorable 
as  that  available  from  other  sources. 

This  shall  include  the  following 
information,  without  limitation.  With 
respect  to  short-term  round  lot  currency 
transactions,  the  Fimds  or  their  advisers 
must  obtain  and  document  two 
competitive  indications  with  respect  to 
the  specific  proposed  transaction,  either 
from  two  other  currency  dealers  or  fi'om 
one  currency  dealer  and  firam  an 
automated  quotation  system  approved 
by  the  Board  of  Trustees  and  General 
Partners  of  the  Funds,  including  a 
majority  of  noninterested  members. 
Competitive  quotation  information 
includes  price  and  settlement  terms 
With  respect  to  prospective  purchases 
or  disposition  of  currencies,  these 
dealers  must  be  those  who,  in  the 
experience  of  the  Funds’  advisers,  have 
demonstrated  the  consistent  ability  to 
provide  professional  execution  of 
currency  transactions  at  competitive 
market  prices  in  the  currencies  of  the 
type  desired.  With  respect  to  the 
prospective  purchase  or  disposition  of 
currencies,  these  dealers  must  be  those 
who,  in  the  experience  of  the  Funds’ 
advisers,  are  in  a  position  to  quote 
favorable  prices. 

In  the  case  of  short-term  odd  lot 
currency  transactions,  the  cost  of  each 
transaction  must  be  consistent  with 
guidelines  established  and  reviewed  at 
least  annually  by  the  Funds’  Boards, 
including  a  majority  of  the 
noninterested  members.  These 
guidelines  will  fix  what  is  an  odd  lot 
and  will  take  into  account  current 
market  prices  of  currencies  (based  on 
specified  pricing  procedures)  and  the 
size  of  the  transactions,  and  the  range  of 
permitted  prices  will  be  based  on  a 
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survey  of  currency  dealers  (which  are 
not  affiliates)  that  have,  as  a  grcnip, 
executed  at  least  90%  of  odd  lot 
currency  transactions  for  the  Funds 
(other  than  transaction  with  affiliates) 
since  the  last  survey  period.  The  deelms 
will  be  asked  to  furnish  data  concerning 
prices  of  odd  lot  currency  transactions 
based  upon  actual  odd  lot  currency 
trades  with  parties  other  than  the  Funds 
or  their  affiliates  during  normal  market 
conditions  during  a  one-week  period.  If 
a  Managing  General  Partner  or  a  Board, 
including  a  majority  of  its  non- 
interested  members,  approves  the 
survey  methodology  as  a  means  for 
establishing  guidelines,  then  it  will 
further  determine  the  frequency  with 
which  such  survey  data  will  be  updated 
(but  no  less  than^annually),  and  will 
further  determine  the  one-week  period 
or  periods  dur  ing  which  the  survey  will 
be  conducted.  The  sun’ey  will  nat  be 
conducted  as  to  currencies  affected  by 
market  dislocation  during  such  periods 
of  dislocation.  Father,  after  any  market 
dislocation  [e.g.,  the  recent  European 
mtHretary;  crisis),  a  new  sur-'ey  will  be 
conducted  with  respect  to  the  affected 
currencies  within  30  days  of  the  end  of 
the  market  dislocation,  using  the  same 
methods  described  herein  for  tbe  annual 
s'orvey.  The  guidelines  will  only  be  used 
if  dealers  who  have,  as  a  group, 
executed  at  least  50%  of  such  non- 
affiliate  transactions  respond  in  writing 
and,  with  resp»ect  to  each  currency,  at 
least  two  responses  are  received.  Tbe 
guidelines  will  be  based  on  a  compose 
average  of  the  survey  results  for 
currency,  using  statisticaily  reliable 
methods.  La  the  event  that  FMR  fails  to 
obtain  a  response  with  respect  to  a 
particular  currency  sufficient  to 
establish  guidelines,  then  no  trade  in 
that  currency  will  be  executed  with  an 
Affiliated  Bank  (unless  the  trade  can  be 
effected  at  the  prevailing  round  lot 
price,  in  which  case  the  price  would  be 
verifred,  as  with  an  ordinary  rouiHl  lot 
transaction,  by  two  competitive 
quotations).  I^is  informatiem  will  be 
incorporated  in  guidelines  to  be 
affinned  at  tbe  next  Board  meeting.  No 
trade  will  be  executed  with  an  Affiliated 
Bank  unless  the  price  fells  within  the 
guidelines.  The  guidelines  and  tbe 
information  upon  which  they  are  based 
will  be  reviewed  by  the  Boairis, 
including  a  majority  of  the 
noninterested  members,  annually  and 
whenever  currency  market  dislocatiaaDS 
or  significant  changes  in  the  conency 
market  have  occurr^  In  additioD,  all 
transactirais  effected  pursuant  to  tbe 
guklelmes  will  be  reviewed  quarterly.  In 
the  eygnt  that  FMR  wishes  to  efiect  a 
short-term  odd  lot  trade  at  a  time  of 


currency  market  dislocation  and  the 
Funds  are  unable  to  obtain  round  lot 
prices  to  effect  the  trades,  FMF  would 
use  tbe  existing  guid^nes  lor  such 
currency  in  e%^ng  the  trade,  if  if 
determined  that  reliance  on  such 
guidelines  was  reasonable  under  tbe 
circumstances.  In  every  swdi  case,  the 
relevant  Fund’s  Managing  General 
Partners  or  Trustees,  includiitg  a 
majority  of  the  non-interested  members, 
will  specifically  review  and  approve  the 
transaction  at  the  next  sdieduled 
meeting. 

With  respect  to  borrowings,  tbe  Funds 
or  their  advisers  must  obtain  and 
document  competitive  quotations  from 
at  least  two  unaffihated  banks  that  will 
include  interest  rate,  maturity, 
collateralization  requirements, 
prepayments  rights  and  transaction 
charges. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary, 

[FR  Doc.  93-28932  Filed  11-24-93;  8:45  am) 
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[Investmenf  Company  Act  Release  No. 
19885;  812-8632] 

Smith  Barney  Shearson  Fundamental 
Value  Fund  Inc.,  et  ak 

November  18, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPUCANTS:  Smith  Barney  Shearson 
Fundamental  ValiM  Fvuid  Inc.  and 
Smith  Barney  Sbeeuson  Oowth  and 
Opportunity  Fund,  a  series  of  Smith 
Barney  Shearson  Ekjuity  Funds  (the 
“Company”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  17Cb)  of 
the  Act  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCATIQN:  Applicants 
seek  an  order  under  section  17(b)  of  the 
Act  granting  an  exemption  from  section 
17(a)  of  the  Act  to  enable  Smith  Barney 
Shearson  Fundamental  Value  Fund  Inc 
(“Value  Fund”)  to  acquire  the  assets  ol 
Smith  Barney  Shearson  Growth  and 
Opportunity  Fund  (“Oowtb  Fund”),  a 
series  of  the  Company,  in  exdiange  for 
shares  of  Value  Fund. 

FBJNO  OATES;  The  application  was  filed 
on  October  18, 1993.  By  letter  dated 
November  9, 1993,  counsel  for 
Applicants  agreed  to  file  an  amendment 
to  appheation  containing  certain 


additional  infeamatioR,  tbe  substance  of 
which  is  incorporated  herein. 

HEARING  OR  NOTIFICATK)N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  orders  a  hearing. 
Interested  persems  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
December  13, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  tbe 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  E)C  20549. 
Applicants,  c/o  The  Boston  Company 
Advisors,  Inc.,  Exchange  Place,  Boston, 
Massachusetts  02109,  Attention,  Mary 
E.  Moran,  Esq.. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hit.  Hallock,  }r,.  Special  Counsel,  at 
(202)  272-3030,  cu  Barry  D.  Miller, 

Senior  Special  Counsel,  at  (202)  272- 
3018  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUMMARY  INFORMATION:  The  following  is 
a  summary  of  the  appKcation.  The 
complete  appHcations  may  be  obtained 
for  a  fee  at  the  SEC’s  Public  Reference 
Branch. 

Applicants’  Representations 

1.  Value  Fund  is  a  Wa^ington 
corpOTaticHi  registered  under  the  Act  as 
an  open-end  managenuCTit  investment 
company.  Value  Fund  offers  for  sale 
three  classes  of  shares  vrith  different 
sales  load  arrangements  and  fee 
structures.  Smith  Barney  Shearson  Asset 
Management  Division  (the  "Adviser”)  of 
Smith,  Barney  Advisers,  Inc.  ("SBA”) 
serves  as  the  investment  adviser  of 
Value  Fund. 

2.  Growth  Fund  is  one  of  four  series 
of  the  Company,  a  Massachusetts 
business  trust  registered  imder  the  Act 
as  an  open  end  management  investment 
company.  Growth  Fund  offers  for  sale 
three  classes  of  shares  with  the  same  fee 
structure  as  each  respective  class  of 
Value  Fund.  Salomon  Brothers  Asset 
Management  Inc.  serves  as  investmenf 
adviser  to  Growth  Fund. 

3.  The  other  series  offered  by  the 
Company  are  Smith  Barney  Shearson 
Growth  and  Income  Ftmd  ("Growth  and 
Income  Fund”),  Smith  Barrrey  Shearson 
Strategic  Investors  Fund  and  Smith 
Barney  Shearson  Sector  Analysis  Fund 
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(‘‘Sector  Analysis  Fund”).  The 
investment  advisers  of  Growth  and 
Income  Fund  and  Sector  Analysis  Fimd 
are  Greenwich  Street  Advisors  Division 
of  Mutual  Management  Corp. 
(“Greenwich  Advisors”)  and  Smith 
Barney  Shearson  Strategy  Advisers  Inc. 
(“Strategy  Advisers”),  respectively.  The 
Adviser  and  Strategy  Advisers  are  both 
wholly-owned  subsidiaries  of  SBA. 

4.  Smith  Barney  Shearson  Inc.  (the 
“Distributor’)  serves  as  the  distributor 
for  each  Applicant.  The  Distributor, 

SBA,  and  Greenwich  Advisors  are  each 
direct  or  indirect  wholly-owned 
subsidiaries  of  Primerica  Corporation 
(“Primerica”).  Primerica  is  primarily 
engaged,  through  its  subsidiaries,  in 
providing  consumer  finance  services, 
incurance  services  and  investment 
services. 

5.  Value  Fund  proposes  to  acquire  all 
or  substantially  all  of  the  assets  of 
Growth  Fund  in  exchange  for  its  shares 
(the  “Reorganization”).  The 
consummation  of  the  Reorganization  is 
subject  to  certain  conditions,  including 
that  the  parties  shall  have  received 
exemptive  relief  on  the  application  from 
the  SEC. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company  from 
knowingly  purchasing  securities  or 
other  property  from,  or  selling  securities 
or  other  property  to,  such  registered 
investment  company.  Section  2(a)(3)  of 
the  Act  defines  “affiliated  person”  of 
another  person  to  include  any  person 
directly  or  indirectly  vmder  common 
control  with  such  other  person.  Section 
17(b)  of  the  Act  authorizes  the  SEC  to 
grant  exemptive  relief  from  section  17(a) 
if  it  finds  that  the  proposed  transaction 
is  fair  and  reasonable,  that  it  does  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  it  is 
consistent  with  the  policies  of  any 
investment  companies  involved  at  those 
policies  are  recited  in  their  registration 
statements  and  reports  filed  under  the 
Act  and  with  the  general  purposes  of  the 
Act. 

2.  Where  two  investment  companies 
have  a  common  investment  adviser, 

I  directors  and/or  officers,  the  companies 
may  be  considered  to  be  under  common 

i  control  and,  therefore,  affiliated  persons 

^  of  each  other.  Thus,  a  merger  or  other 
combination  of  two  such  companies 
could  be  considered  to  involve  a 
prohibited  purchase  or  sale  under 
section  17(a) 

'  3.  Rule  17a-8  under  the  Act  excepts 

from  the  prohibitions  of  section  17(a) 
transactions  involving  a  merger  or  other 
combination  of  investment  companies 


that  are  affiliated  persons  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  Applicants  do 
not  meet  the  requirements  of  that  rule, 
however,  because  they  do  not  have  a 
common  investment  adviser,  common 
directors  and/or  common  officers. 

4.  Value  Fimd  and  Growth  Fimd  may 
be  deemed  to  be  imder  the  ultimate 
common  control  of  Primerica,  however, 
because  through  its  subsidiaries, 
Primerica  may  be  deemed  to  have  the 
power  to  exercise  a  controlling 
influence  over  the  management  and 
policies  of  each  Fund.  Accordingly,  the 
Funds  may  be  deemed  to  be  “affiliated 
persons”  of  one  another  within  the 
meaning  of  section  2(a)(3)  of  die  Act. 

5.  Nonetheless,  Applicants  submit 
that  the  terms  of  the  proposed 
transactions  relating  to  the 
Reorganization  meet  the  standards  of 
section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a).  They 
note,  in  particular,  that  the  board  of 
trustees  of  Growth  Fund  and  the  board 
of  directors  of  Value  Fund,  including,  in 
each  case,  the  board  members  who  are 
not  “interested  persons”  of  such  boards 
(as  such  term  is  defined  in  the  Act), 
have  concluded  that  the  Reorganization 
is  in  the  best  interests  of  the  Applicants’ 
respective  shareholders  and  will  not 
result  in  the  dilution  of  the  interests  of 
any  of  the  existing  shareholders. 
Accordingly,  Applicants  request  that  the 
SEC  issue  an  order  under  section  17(b) 
of  the  Act  exempting  the  proposed 
transactions  from  section  17(a)  of  the 
Act  to  the  extent  necessary  to  permit 
Applicants  to  effect  the  proposed 
Reorganization. 

For  the  SEC,  by  the  Division  of  Investnjent 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FRDoc.  93-28934  Filed  11-24-93;  8:45  ami 
BILUNG  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Pilot  In  Region  VI  To  Streamline  Loan 
Application  Process 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Notice  of  Region  VI  Pilot. 

SUMMARY:  On  November  2, 1993,  the 
Administrator  of  SBA  authorized  the 
commencement  of  a  pilot  in  Region  VI 
in  order  to  test  an  attempt  to  streamline 
the  loan  application  process  for 
guaranty  loans  of  $100,000  or  less  under 
section  7(a)  of  the  Small  Business  Act. 
This  notice  is  issued  pursuant  to 


§  120.1-2  of  SBA’s  regulations  (13  CFR 
120.1-2). 

Phase  one  of  the  pilot  will  cover  loans 
originating  from  the  service  areas  of  the 
SBA  district  offices  in  San  Antonio, 
Dallas  and  Houston.  Phase  two  is 
scheduled  to  commence  on  January  1. 
1994  to  cover  the  other  SBA  district 
offices  in  Texas,  Oklahoma  and 
Louisiana.  All  the  loan  applications 
submitted  under  this  pilot  will  be 
processed  at  the  SBA  district  office  in 
Sem  Antonio,  Texas.  Lenders  who 
participate  in  this  pilot  will  be 
encouraged  to  submit  applications  by 
FAX  or  mail.  If  the  pilot  proves  to  be 
successful,  lenders  will  be  encouraged 
to  use  computer  transmission.  The  pilot 
is  scheduled  to  end  on  December  31, 
1994. 

While  the  pilot  is  in  effect,  with 
respect  to  guaranty  loans  of  $100,000  or 
less,  lenders  and  SBA  will  rely  on  the 
individual  applicant’s  personal  and 
business  credit  history  as  an  indication 
of  the  ability  and  willingness  to  repay 
a  loan.  Other  traditional  credit  criteria, 
including  collateral,  lien  position  and 
business  equity,  although  considered, 
will  not  be  a  primary  consideration  in 
approving  such  loans.  Accordingly,  the 
pilot  will  reduce  SBA’s  application 
documents,  with  the  lender’s  own 
documents  being  used  in  lieu  of  some 
of  the  SBA  forms.  SBA’s  primary  focus 
for  the  credit  decision  will  be  the 
willingness  to  repay  debt  as  indicated 
by  a  good  credit  history,  the  likelihood 
that  expected  eemiings  will  be  enough  to 
make  the  scheduled  payments,  and  that 
with  the  financing,  the  business  has  a 
good  chance  of  achieving  success. 
Lenders  will  be  required  to  secure  a 
credit  report  on  all  owners,  guarantors 
and  co-signers. 

Existing  statutory  requirements  for 
loan  maturities  will  be  maintained 
during  the  pilot.  Loans  under  the  pilot 
will  be  term  only,  with  no  revolving 
feature  allowed.  SBA  personnel  will 
make  eligibility  determinations. 
Permitted  use  of  proceeds  will  be  the 
same  as  in  the  normal  section  7(a) 
program,  including  the  reductions  of 
lender’s  exposure  when  it  meets  the 
current  policy  requirements,  except  that 
the  maximum  amoimt  that  will  be 
allowed  for  the  reduction  of  a  lender’s 
exposure  will  be  25%  of  the  total  loan. 
A  lender  may  choose  to  increase  its 
percentage  of  participation  to  cover  the 
level  of  its  reduction,  when  the 
reduction  exceeds  the  25%  maximum. 

Under  the  pilot,  lenders  will  be 
required  to  liquidate  loans  having  an 
original  loan  amount  of  $50,000  and 
under,  and  SBA  will  not  pay  any  of  the 
liquidation  expenses  in  excess  of 
recoveries  on  these  loans.  All 
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recowies,  less  liquidation  eiqpenses, 
win  be  applied  to  the  loan  balance  prior 
to  the  len<W  submitting  a  request  to 
SBA  lot  purchase.  If  the  original  loan 
amount  exceeds  $50,000,  leader  will 
submit  a  liquidation  plan  to  SBA  prior 
to  any  li^datkm  aetkm.  Once  the 
liqui^tion  plan  is  approved  by  SBA, 
the  lendor  will  perfonn  the  hqoidatioxr, 
\mlesa  SBA  determines  it  to  be  in  its 
best  interest  to  perform  the  liquidation. 

Dated  November  i2, 1993. 

Erskine  B.  Bowles, 

Administrator. 

[FR  Doc.  93-28974  Filed  11-24-93, 8:45  am] 
BOJJNG  CODE  802S-«t-M 


Providence  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  at  10:30  a.ra.  im  Thuraday, 
December  16, 1993,  at  the  U.S.  Si^l 
Business  Administration,  380 
Westminster  Mall,  Room  511, 
Providence,  Rhode  Island,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  farther  information,  write  or  call 
Joseph  P.  Loddo,  District  Director,  U.S. 
Small  Business  Administration,  380 
Westminster  Street,  Providence,  Rhode 
Island  02903,  (401)  528-4580. 

Dated:  November  17, 1993. 

Darathy  A  Ovaral, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-28975  Filed  11-25-93;  8-.45  on] 
aaJJNQ  CODE  802SH)1-M 


[Ucanse  No.  02/02-5465] 

Triad  Capital  Corp.  of  New  Yortq  FiBng 
of  an  Appiicidion  for  Trwisfer  of 
Ownership  and  Control 

Notice  is  hereby  given  the  filii^  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  104.102))  by  Triad  Capital 
Corporation  of  New  Yoric,  15  West  39th 
Street,  9th  floor.  New  York  10018,  for 
transfer  of  ownership  and  control  of  its 
license  under  the  Small  Business 
Investment  Act  of  1958,  as  amended  (15 
U.S.C  et  seq.).  The  transfer  of 
ownership  ^id  control  of  Triad  Capital 
Corporation  of  New  York,  which  was 
licensed  Novendwr  25, 1983,  is  subject 
to  prior  written  approval  of  SBA. 


If  approved,  the  BusiiMss  Consortium 
Fund,  Inc.  of  the  National  Minority 
Supplier  Development  Council  will  own 
100  percent  of  Triad  Cental  Corporation 
ol  New  York. 

The  proposed  officers  and  directors 
are; 


Name 

rule 

Marciai  E.  Robiou,  t5 

PreskfantB  Of- 

West  30fo  Street,  9t» 
Floor,  New  Yrrii.  NY 
10018. 

rector. 

Thomas  C.  FRzgefaid,  100 
Crystal  Ddve,  Hershey, 
PA  17033-0810. 

Chairvnarv. 

WUliam  Alcom,  5001 

Vice  Chairman  & 

Spr1r>g  Valley  Rd,  Dal¬ 
las.  TX. 

Treasurer. 

C.  Douglas  Dixon,  90  Park 

Secretary  &  Dl- 

Avenue,  37th  Ftoor,  New 
York,  NY  10016. 

rector. 

Triad  Capital  CorporalioB  of  New 
York  will  Im  managed  by  Rutgers 
Minority  Investment  Company,  a  Small 
Business  Investment  Company  located 
at  92  New  Street,  Newark,  New  Yorii 
07102.  The  applicant  will  begin 
operations  with  private  capitalization  of 
approximately  $1.6  milBon. 

Matters  involved  in  SBA^s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  propos^  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  \mder  their  management, 
includii^  profitability  and  financial 
soundne^  in  accordance  with  the  Act 
and  R^ulations. 

Notice  is  hereby  given  that  any  person 
may.  not  latter  than  30  days  from  the 
date  of  publicstion  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Adriunistrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washmgton,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
drculaticm  in  N^  Yo^  New  Ymk. 

(Catalog  of  Federal  Domestic  Aaairiance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated;  Novonber  19. 1993. 

CSkwrlee  R.  Hnrtzberg, 

Associate  Adnanistratar for  Investment 
[FR  Doc.  93-28973  Ftled  11-24-03;  8:45  am) 
BEiMe  CODE  SDas-ei-a 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[AC  No.  120-XX} 

Devetopment  of  Advisory  Circular  (AC) 
on  FMghtcrew  Steeping  Quarteraf 
FseWies 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTtON:  Notice  of  FAA  intent  to  consider 
the  design  and  installation  criteria  for 
flightcrew  rest  facilities  on  ccanmercial 
transport  aircraft  contained  in 
Aerospace  Recommended  Practice 
(ARP)  4101/3  in  the  development  of  AC 
120^XX.  FHgbtcrew  Sleeping  Quarters/ 
Facilities;  and  request  for  comments 
concerning  the  adequacy  and 
appropriateness  of  ^ese  criteria. 

SUMMARY:  This  notice  contains  a  reprint 
of  the  Society  of  Automotive  Engineers 
(SAE)  documoit  ARF4101/3,Q^  Rest 
Facilities,  which  contains  information 
that  the  FAA  intends  to  consider  in 
developmmit  of  AC  120-XX.  Flightcrew 
Sleeping  Quarters/Facilities.  Wl^n 
developed  and  issued,  this  AC  would 
provide  guidance  for  one  means,  but  not 
the  only  means,  for  Federal  Aviation 
Regulations  (FAR)  parts  121  and  135 
certificate  holders  to  obtain  an  FAA 
finding  regarding  the  adequacy  of 
sleeping  quartor^facilities  to  be  used  for 
fli^lit  crewmembers  sleeping  in  flight. 
These  sleeping  quarters/facihties  would 
be  used:  (1)  By  three-  or  four-pilot  crews 
during  long-range  flights  undm  FAR 
part  135;  and  (2)  when  applic^le,  by 
crewmembers  in  conduct  of  flag 
arid  supplemental  operations  under 
FAR  part  121.  This  notice  gives  all 
interested  persons  an  oppc»tunity  to 
present  their  views  on  foe  adequacy  of 
foe  information  in  foe  subject  SAE 
document  for  the  purpose  described 
herein.  Ihe  FAA  will  consider  aU 
comments  received  prior  to  issuing  any 
notice  of  availability  ol  draft  AC  120- 
XX,  Flightcrew  Steeping  Quarters/ 
Facihties. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1994.  ' 

ADDRESSES:  Send  all  comments  on  foe 
subject  to  SAE  document  to:  Federal 
Aviation  Administration,  Air  Carrier 
Branch,  AFS-220, 800  Independence 
Avenue  SW„  Washingtem,  ^  20591. 
Comments  may  be  inspected  at  foe 
above  address  between  9  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Don  Streeter,  AFS-220,  at  the  address 
above,  telephone  (202)  267-7579. 
SUPPLEMBITARV  MFORMATDN:  In 
developing  a  fli^tcrew  steeping 
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quarters/iacilities  AC,  the  FAA  intends 
to  provide  standard  technical 
deitoitions  and  guidelines  for  FAR  part 
121  certificate  holders  and,  based  on 
comments  received,  FAR  part  135 
certificate  holders.  The  definitians  and 
guidelines  would  then  be  used  by  these 
certificate  holders  to  develop  plims  for 
a  sleeping  quarters  installation  in  a 
particular  type  airplane  and  to  t^ain  an 
FAA  finding  regarding  the  adequacy  of 
that  installation  for  sleeping  purposes. 
This  AC  will  reference  recommended 
guidelines  based  on  suggested  criteria 
contained  in  ARP4101/3  for  the  design 
and  installation  of  crew  rest  facilities  on 
commercial  transport  aircraft  capable  of 
ultra-long-range  operations  with 
augmented/enlarged  crew  complements. 

FAR  §  135.269  permits  certificate 
holders  to  assign  three-  or  four-pilot 
crews  to  flights  having  extended  duty 
periods,  imder  certain  cpiulitions.  One 
condition  that  must  be  met  to  authorize 
such  assignments  is  that  adequate 
sleeping  quarters  must  be  available  for 
use  on  such  flights.  The  FAA  recognizes 
that  accepting  certain  guidance  critwia 
lif  ARP4101/3  may  be  difficult  for  FAR 

Eart  135  operators.  Therefore,  comments 
om  FAR  part  135  operators  regarding 
the  adequacy  of  the  ARP4101/3  criteria 
are  requested  to  mrsure  the  development 
of  equitable  guidelines.  Some  of  the 
issues  in  need  of  comment  are: 

(1)  Aircrafi  size  is  limited  under  FAR 
part  135,  therefore,  recognizing  the  size 
differential,  should  or  can  the  ARP4101/ 
3  criteria  be  applied  to  FAR  part  135 
aircraft?  . 

(2)  Should  the  proposed  AC  include 
FAR  part  135  guidelines?  If  so,  should 
the  FAR  part  135  guidelines  be  separate 
from  the  FAR  part  121  guidelines? 

(3}  Should  a  separate  AC  be 
developed  for  FAR  part  135  operators? 

(4)  VVhat  additions  or  changes  in  the 
ARP4101/3  critmia  would  be  needed  to 
accommodate  the  needs  of  FAR  part  135 
operators?  The  following  related  SAE 
documents  may  also  prove  to  be  useful 
in  the  development  of  the  draft  AC: 

SAE  ARP4101 — Flight  Deck  Layout  and 
Facilities 

SAE  ARP4101/4 — ^Flight  Deck 
Environment 

SAE  ARP1323 — ^Type  Measurements  of 
Aircraft  Interior  Sound  Pressure 
Levels  During  Cruise 
SAE  AIR4245--Quantities  for 
Description  of  the  Acoustical 
Environment  in  the  Interior  of  Aircrafi 
Copies  of  these  documents  may  be 
obtained,  for  a  tee,  by  contacting:  SAE, 
The  Engineering  Society  For  Advanced 
Mobility  Land  Sea  Air  and  Space 
International,  400  Commmiwealth 
Drive,  VVarrendale,  P.A  15096-0001, 


Attention:  Mr.  Richard  A.  Vandame,  Jr., 
telephone  (412)  776-4841. 

Issued  in  Washington,  DC,  on  Nov8n^>er 
12. 1993. 

Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

[PR  Doc.  93-28969  FUed  11-24-83;  8:45  am] 
BILLING  CODE  4S10-1VM 


Aviation  Ruiemaking  Advisory 
Committee;  Part  65  Working  Group — 
New  Task 

AGBtCY:  Federal  Aviation 
Administratian  (FAA),  DOT. 

ACTION:  Notice  of  new  task  assignment 
for  the  Part  65  Working  Group. 

StMMARY:  Notice  is  given  of  a  new  task 
assignment  fiir  the  Part  65  Working 
(koup  from  the  Aviation  Ruiemaking 
Advisory  Committee.  This  notice 
informs  the  pubbc  of  the  activities  of 
the  ARAC  on  air  carrier/general  aviation 
maint^ance  issues. 

FOR  FimTHER  MFCmUATKW  CCMTACT: 

Mr.  Frederick  ).  Lenoelli,  Assistant 
Executive  Dir^or  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory 
Committee,  Flight  Standards  Service 
(AFS-300),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  Telephone: 
(202)  267-3546;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Admini^ration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22, 1991;  and  56  FR  9230, 
February  19, 1993).  One  area  the  ARAC 
deals  with  is  air  carri^/general  aviation 
maintenance  issues.  These  issues 
involve  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23, 25,  27,  29,  31,  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  In  parts  21,  43,  91, 121, 125, 
127, 129, 133, 135,  and  137  of  the 
Federal  Aviation  Regulations  (FAR), 
which  are  the  responsibility  of  the  FAA 
Directoi,  Flight  Standards  Service.  At  its 
first  meeting  on  air  carrier/general 
aviation  maintenance  issues  on  May  24, 
1991  (56  FR  20492,  May  3, 1991),  the 
ARAC  established  the  Part  65  Working 
Croup  and  assigned  it  a  task.  At  its 
meeting  held  on  October  18, 1993  (58 
FR  49542,  September  23, 1993),  the 
ARAC  assigned  an  additional  task  to  the 
Part  65  Working  Group: 

Task 

Specifically,  the  Part  65  Working 
Croup’s  task  is  the  folloviring: 

1.  Conduct  a  fiirthor  regulatory  review  of 
Part  65,  including  possible  devek^ment  of 


additional  certificatioBS  and  re-re^stration  of 
aviatioB  maintenance  technicians  and 
repairmen,  to  include  appropriate  training 
is^es.  Additional  certifications  would 
include  an  advanced  generalist  and  an 
advanced  specialist,  ^ed  on  the  current 
system  of  Airframe  and  Powerplant 
generalists  and  repairmen  specialists. 

2.  If  the  working  group  determinss  that  a 
notice  of  proposed  rulemaking  would  be  an 
appropriate  measure,  ensure  that  the 
reconunendation  to  the  FAA  Is  a  complete 
package.  That  package  should  tncltide  the 
preunble,  the  proposed  rule,  an  economic 
evaluation  or  analysis,  md  an  ap{Rt)priate 
legal  review. 

3.  If  the  working  group  determines  that  an 
advisory  circular  would  be  appropriate,  that 
package  should  include  a  complete 
justification  and  an  apprtqiriate  legal  review 
before  submitting  a  recommendation  to  the 
FAA. 

Reports 

A.  Recommwd  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider  air 
carrier/generid  aviation  maintenance 
issues  Imld  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  AR.AC 
before  proceeding  with  the  work  as 
stated  in  the  task  statement  above. 

C.  Give  a  status  repiort  on  the  task  at 
each  meeting  of  the  ARAC  held  too 
consider  air  carrier/general  aviation 
maintenance  issues. 

The  Part  65  Working  Group  will  be 
comprised  of  e3q)erts  TOm  those 
organizations  having  an  interest  in  the 
task  assigned.  A  working  group  member 
need  not  neoessarily  be  a  representative 
of  one  of  the  member  organizations  of 
the  ARAC  An  individu^  vdio  has 
exfiertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT  expressing  that 
desire,  describing  his  or  her  interest  in 
the  task,  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  widi  the 
Assistant  Chair  of  the  ARAC  for  air 
carrier/general  aviation  maintenance 
issues  and  the  Chair  of  the  Part  65 
Working  Group,  and  the  individual  will 
be  advised  vfhether  or  not  the  request 
can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  die 
performance  of  duties  imposed  bn  the 
FAA  by  law.  Meetings  of  the  ARAC  to 
consid^  air  carrier/general  aviation 
maintenance  issues  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
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Committee  Act.  Meetings  of  the  Part  65 
Working  Croup  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  November 

19. 1993. 

Ben|amin  J.  Burton,  Jr., 

Acting  Assistant  Executive  Director  for  Air 
Carrier/General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
IFR  Doc  93-28980  Filed  11-24-93;  8:45  am) 
BIlllNG  CODE  4910-1VM 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Airplane  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  that  the  November 

30. 1993,  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  and  business 
airpkne  issues  (58  FR  60081,  November 
12, 1993)  has  been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Pat  Nininger,  Small  Airplane 
Directorate  (ACE-112),  601  East  12th 
Street.  Kansas  City,  Kttssouri  64106, 
telephone  (816)  426-5688. 

Issued  in  Washington,  DC,  on  November 

19. 1993. 

John  R.  Colomy, 

Assistant  Executive  Director  for  General 
Aviation  and  Business  Airplane  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  93-28977  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-13-M 


Aviation  Security  Advisory  Committee 
Policy,  Procedures  and  Public 
Awareness  Subcommittee 

AGENCY:  Notice  of  the  Aviation  Security 
Advisory  Committee’s  Policy  (ASAC), 
Procedures  and  Public  Awareness 
Subcommittee  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  ASAC's  Policy, 
Procedures  and  Public  Awareness 
Subcommittee  to  examine  the 
discussion  papers  associated  with  the 
rewrites  of  14  CFR  parts  107  and  108. 
DATES:  The  meeting  will  be  held 
December  15, 1993,  from  10  a.m.  to  3 
p.m. 

ADDRESSES:  The  meeting  location  is  the 
Air  Transport  Association  Headquarters, 
1301  Pennsylvania  Avenue  NW.,  Board 
Room.  Washington,  DC  20004. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security,  ACS,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8293. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  H),  this  notice 
announces  a  meeting  of  the  ASAC’s 
PoUcy,  Procedures  and  Public 
Awareness  Subcommittee  to  be  held 
December  15, 1993,  at  the  Air  Transport 
Association  Headqueuters,  1301 
Pennsylvania  Avenue  NW,  Board  Room, 
Washington.  DC. 

The  agenda  will  include  a  review  of 
the  discussion  papers — outlining  areas 
for  consideration  in  the  Re-write  of  parts 
107  and  108  that  is  being  distributed  to 
all  ASAC  members  prior  to  the 
December  15  subcommittee  meeting. 

The  papers  are  also  available  to  non- 
ASAC  members.  Persons  wishing  to 
obtain  a  copy  of  the  discussion  papers 
should  contact  the  telephone  number 
under  the  “FOR  FURTHER  INFORMATION 
CONTACT"  section  listed  above.  The 
details  for  gathering  the  Subcommittee’s 
comments  and  responses  on  the 
discussion  papers,  such  as  forming  a 
task  force,  will  be  discussed. 

Attendance  at  the  December  15, 1993, 
meeting  is  open  to  the  public  but 
limited  to  available  space.  Members  of 
the  public  may  address  the 
subcommittee  only  with  the  written 
permission  of  the  chair,  which  needs  be 
arranged  in  advance.  The  chair  may 
entertain  public  comment  if,  in  its 
judgment,  doing  so  will  not  disrupt  the 
orderly  progress  of  the  meeting  and  will 
not  be  unfair  to  any  other  person. 
Members  of  the  public  are  welcome  to 
present  written  material  to  the 
subcommittee  at  any  time. 

Issued  in  Washington,  DC,  on  November 

19, 1993. 

Jack  Gregory, 

Acting  Assistant  Administrator  for  Civil 
Aviation  Security. 

[FR  Doc.  93-28978  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration’s 
Aviation  Rulemaking  Advisory 


Committee  to  discuss  transport  airplane 
and  engine  issues. 

DATES:  The  meeting  will  be  held  on 
December  8, 1993  at  8  a.m.  Arrange  for 
oral  presentations  by  November  29, 

1993. 

ADDRESSES:  The  meeting  will  be  held  at 
Aerospace  Industries  Association  of 
America,  Inc.,  1250  Eye  St.  NW.',  suite 
1100,  Goddard  Rooms  A  and  B, 
Washington,  E)C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakken,  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  H),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
December  8, 1993,  at  Aerospace 
Industries  Association  of  America,  Inc., 
1250  Eye  St.  NW.,  suite  1100, 
Washington,  DC.  The  agenda  for  the 
meeting  will  include; 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Reports  of  working  groups. 

•  Special  discussion  and  possible 
action  regarding  the  efforts  of  the  Small 
Transport  and  Commuter  Airworthiness 
Assurance  Working  Group, 
Airworthiness  Assurance  Working 
Group,  Installation  Harmonization 
Working  Group,  and  Propulsion 
Harmonization  Working  Group. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  29, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  “FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC,  on  November 

16, 1993. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  93-28979  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-13-M 
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Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Benedum  Airport,  Clarksburg,  WV 

AGENCY;  Federal  Aviation 
Administration  CFAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Benedum  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES;  Comments  must  be  received  on 
or  before  December  27, 1993. 

ADDRESSES:  (Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Joseph  H.  Scheff,  Manager, 
Beckley  Airports  Field  Office,  Main 
Terminal  building,  469  Airport  Circle, 
Beaver,  West  Virginia  25813-6216. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Paul 
Stewart,  Airport  Manager  of  the 
Benedum  Airport  Authority  at  the 
following  address:  Benedum  Airport 
Authority,  200  Aviation  Way, 
Bridgeport,  West  Virginia  26330. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Benedum 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  H.  Sdieff,  Manager  Beckley 
Airports  Field  Office,  Main  Terminal 
building,  469  Airport  Circle,  Beaver, 
West  Virginia  25813-6216  (Tel.  304- 
252-6216).  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  F.\A 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Benedum  Airport  under  the  provisions 
of  me  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  September  13, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  form  a  PFC 
submitted  by  the  Benediun  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 


approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  t^n 
January  8. 1994. 

The  following  is  a  brief  overview  of 
the  application; 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

Elecember  1, 1993 
Proposed  charge  expiration  date: 
December  31, 1995 

Total  estimated  PFC  revenue:  $108,241 
Brief  description  of  proposed  projects: 
The  PFC  funds  will  be  utilized  to  fund 
the  local  share  of  the  following 
proposed  AIP  projects; 

— ^Airport  Rimway  Signs 
— Terminal  Building/Security 
— ^Replace  Heating  &  Air  Conditioning 
and  removal  of  asbestos  in  terminal 
building 

— ^Purchase  snow  blower 
— ^Replace  ARFF  equipment 
— ^Replace  electric  cables  to  runway  k 
Taxiway 

— Purchase  two  snow  removal  vehicles 
(sand  spreader  &  snow  plow) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  “FOR  FURTHER 
INFORMATION  CONTACT”  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Benedum 
Airport  Authority. 

Issued  in  Jamuica,  New  York  State  on 
November  15, 1993. 

Louis  P.  DeRose, 

Manager,  Airports  Division,  Eastern  Region. 
(FR  Doc  93-28972  Filed  11-24-93;  8:45  em) 
BI  LUNG  CODE  4910-1S-U 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Guam  International  Air  Terminai-Agana 
NAS,  Agana,  Guam 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  impose  and  use  the 
revenue  from  a  PFC  at  Guam 
International  Air  Terminai-Agana  NAS 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 


1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
OATES:  Comments  must  be  received  on 
or  before  December  27, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Airports  Division,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009, 
or 

Honolulu  Airports  District  Office,  P.O. 
Box  50244,  Honolulu,  HI  96850-0001; 
Street  Address;  300  Ala  Moana  Blvd., 
room  7116,  Honolulu,  HI  96813. 

In  additicm,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Jess  Q.  Torres, 
Executive  manager  of  the  Guam  Airport 
Authority  at  the  following  address: 
Guam  Airport  Authority,  Guam 
International  Air  Terminal,  P.O.  Box 
8770,  Tamuning,  Guam  96931. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  coiqments 
previously  provided  to  the  Guam 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Welhouse,  Honolulu  Airports 
District  Office,  P.O.  Box  .50244, 
Honolulu,  HI  96850;  Street  Address;  300 
Ala  Moana  Blvd.,  room  7116,  Honolulu, 
HI  96813;  Telephone:  (308)  541-1243. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Guam  International  Air  Terminal  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  Novemi»r  5, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Guam  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  4, 1994. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1, 
1994 

Proposed  charge  expiration  date: 
September  1,  2026 
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Total  estimated  PFC  revenue: 

$308,110,994.00 

Brief  Description  of  the  proposed 
projects:  the  project  are  part  of  a  multi- 
phased  development  program  as  defined 
in  FAR  part  158.3  consisting  of  the 
following: 

(1)  Renovate  and  expand  Terminal 
Building  by  544,000  square  feet 
including:  install  5  baggage  claim 
carousels,  provide  new  INS  and 
Customs  processing  areas  and  offxe 
space,  increase  administrative  office  and 
terminal  support  space,  install  11  new 
passenger  loading  bridges,  replace 
existing  outbound  baggage  system, 
install  multi-user  Flight  Information 
Display  System,  replace  single 
departure  lounge  of  13,500  square  feet 
with  gate  oriented  lounges  totaling 
69,000  square  feet,  construct  204,000 
square  feet  of  pubUc  area,  and  construct 
26,000  square  feet  of  mechanical/ 
electrical  space  to  support  terminal 
building. 

(2)  Reconfigure  Airport  Access  Road 
with  grade  separated  crossovers,  and 
reconstruct  terminal  loop  road  to 
increase  curb  frontage  by  800  feet. 

(3)  Expand  aircraft  apron  for  7 
additional  gates  with  taxilanes. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC’s  Part  135  air 
taxi/commercial  operators. 

Availability  of  Application 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airport  office  located  at: 
Western-Pacific  Region,  Airports 
Division,  room  3012, 15000  Aviation 
Blvd.,  Hawthorne,  CA  90261.  In 
addition,  any  person  may,  upon  request, 
inspect  the  application,  notice  and  other 
documents  germane  to  the  appUcation 
in  person  at  the  Guam  Airport 
Authority. 

Issued  in  Hawthorne,  California,  on 
November  5, 1993. 

Herman  C  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  93-28970  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Brunswick  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge 
replacement  project  in  the  Town  of 
Simset  Beach,  Bnmswick  County,  North 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

C.  Shelton,  Operations  Engineer,  310 
New  Bern  Avenue,  suite  410,  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  will  prepare  an  environmental 
impact  statement  (EIS)  for  the 
improvement  of  SR  1172  in  the  Town  of 
Sunset  Beach,  Bnmswick  Coxmty,  North 
Carolina.  The  proposed  action  would  be 
the  replacement  of  the  Sunset  Beach 
Bridge  on  SR  1172  over  the  Atlantic 
Intracofistal  Waterway,  potentially  on 
new  location,  along  with  the 
reconstruction  of  the  approach 
roadways.  The  project  extends  from  the 
island  to  the  mainland  in  Sunset  Beach. 
Improvements  to  the  existing  one-lane 
pontoon  bridge  are  considered 
necessary  to  improve  traffic  safety  and 
highway  access  between  the  island 
portion  of  the  Town  of  Simset  Beach 
and  the  Brunswick  Coimty  mainland 
and  to  enhance  watercraft  operation  on 
the  Intracoastal  Waterway. 

Alternatives  under  consideration 
include:  (1)  The  "no-build,”  (2) 
rehabilitation  of  the  existing  structure, 

(3)  replacing  the  existing  structure  at  its 
current  location,  and  (4)  replacing  the 
structure  on  new  location.  A  65-foot 
fixed  span  and  various  heights  of 
movable  span  structures  will  be 
evaluated. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  complete  public 
involvement  program  has  been 
developed  for  the  project  to  include: 

The  distribution  of  newsletters  to 
interested  parties,  along  with  public 
meetings  and  a  public  hearing  to  be  held 
in  the  project  study  area.  A  toll-ft-ee 
project  telephone  “hotline”  is  also  being 
made  available.  Information  on  the  time 
and  place  of  the  public  hearing  will  be 
provided  in  the  local  news  media.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  A  formal  interagency 
scoping  meeting  has  also  been 
conducted. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  fiem  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Dated:  November  18, 1993. 

Roy  C.  Shelton, 

Operations  Engineer,  Raleigh,  NC. 

(FR  Doc.  93-28993  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-22-M 


Environmental  Impact  Statement:  Gila, 
Coconino,  and  Navajo  Counties,  AZ 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  ein 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Gila,  Coconino,  and  Navajo 
Counties,  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nathan  M.  Banks,  District  Engineer, 
Federal  Highw'ay  Administration,  234 
North  Central  Avenue,  Suite  330, 
Phoenix,  AZ  85004,  Telephone:  (602) 
379-3646. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Arizona 
Department  of  Transportation  (ADOT), 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to 
improve  State  Route  260  between 
Payson  and  Heber,  AZ.  The  proposal 
will  include  a  “no  action”  alternative  in 
addition  to  a  range  of  build  alternatives 
along  and  away  from  the  existing 
roadway  to  improve  the  capacity  and 
safety  features  of  this  54-mile  segment. 
Various  designs  of  grade,  alignment, 
geometry  and  access  will  be  evaluated. 
The  evaluation  of  alternatives  will 
consider  the  social,  economic,  and 
environmental  impacts  associated  with 
construction  and  with  secondary  and 
cumulative  effects. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  involvement 
will  continue  with  public  information 
meetings  to  obtain  public  input  in  the 
planning  process,  newsletters  to  advise 
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the  public  of  project  progress,  and  a 
public  hearing  following  distribution  of 
the  Draft  EIS. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposal  and  the  EIS  should  be  directed 
to  the  Federal  Highway  Administration 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  construction  on 
Federal  programs  and  activities  apply  to  this 
program) 

Dated:  November  19, 1993. 

Nathan  M.  Banks, 

District  Engineer,  Phoenix,  Arizona. 

(FR  Doc.  93-28982  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4910-22-M 


Environmental  impact  Statement: 
Monroe  County,  NY 

AGENCY:  Federal  Highway 
Administration  (FHWA),  New  York 
State  Department  of  Transportation 
(NYSDOT). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge/highway 
project  in  Monroe  County,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division, 
Leo  W,  O’Brien  Federal  Building,  9th 
Floor,  Clinton  Avenue  and  North 
Pearl  Street,  Albany,  New  York  12207, 
Telephone  (518)  472-3616; 
or 

Lewis  M.  Gurley,  Regional  Director, 

New  York  State  Department  of 
Transportation,  Region  4, 1530 
Jefferson  Road,  Rochester,  New  York 
14623-3161,  Telephone;  (716)  272- 
3310. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
NYSDOT  will  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposal  on 
a  proposal  to  repair  or  replace  the 
Mitchell  Road  bridge.  Bridge 
Identification  Number  4443070,  over  the 
Erie  Canal  in  Monroe  County,  New 
York.  The  proposed  improvement 
would  involve  the  repair  or  replacement 
of  the  existing  one-lane  bridge  located 
on  Mitchell  Road  in  the  town  of 
Pittsford.  Through  the  NYSDOT  bridge 


inspection  system,  the  Mitchell  Road 
bridge  was  found  to  be  in  a  state  of 
advanced  deterioration.  The  bridge  was 
closed  to  all  traffic  on  April  18, 1988. 
The  repair  or  replacement  is  necessary 
to  address  the  existing  structurally 
deficient  bridge. 

Alternatives  imder  consideration 
included  (1)  taking  no  action;  (2) 
rehabilitation  of  the  existing  structure; 
(3)  replacement  with  a  one-lane 
structure  at  the  same  location;  (4) 
replacement  with  a  two-lane  structure  at 
the  same  location;  and  (5)  replacement 
v«th  a  two-lane  structure  at  a  new 
location.  Incorporated  into  and  studied 
with  the  various  building  alternatives 
will  be  design  variations  of  grade  and 
alignment.  The  suggested  termini  for 
any  new  location  alternative  are  defined 
as  New  York  Route  31  to  the  east  and 
New  York  Route  96  to  the  west. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to' 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal.  A 
public  information  meeting  will  be  held 
in  the  town  of  Pittsford  between  January 
and  June  of  1994.  In  addition,  the 
opportunity  for  a  public  hearing  will  be 
offered.  Public  notice  will  be  given  nf 
the  time  and  place  of  the  meeting  and 
hearings  (if  necessary).  The  Draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment.  A  formal  National 
Environmental  Policy  Act  scoping 
meeting  will  be  held  at  a  date  and  time 
to  be  determined. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

Dated;  November  19, 1993. 

Harold  J.  Brown, 

Division  Administrator,  Federal  Highway 
Administration,  Albany,  New  York. 

[FR  Doc.  93-28994  Filed  11-24-93;  8:45  am] 
BILUNG  CODE  4190-22-M 


Federal  Transit  Administration 

[Docket  No.  9S-B] 

Private  Enterprise  Participation 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  proposed  recision  of 
private  enterprise  participation 
guidance. 


SUMMARY:  The  Federal  Transit 
Administration  proposes  to  rescind  its 
current  guidance  on  private  enterprise 
participation.  This  guidance  addresses 
the  requirement  that  local  transportation 
improvement  plans  encourage  the 
participation  of  private  transportation 
companies  in  transit  service  funded 
under  the  Federal  Transit  Act.  With  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  has  come  a  new 
emphasis  on  public  participation  in 
local  decisionmaking  on  transit  choices; 
as  a  result,  the  current  guidance  is 
believed  to  be  unnecessary,  as  well  as 
overly  restrictive  of  the  ability  of  local 
planning  agencies  and  transit  operators 
to  make  rational  transportation  choices 
in  light  of  local  needs.  Accordingly, 

FTA  proposes  to  rescind  its  current  non- 
regulatory  guidance. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  25, 1994. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  Federal 
Transit  Administration,  Department  of 
Transportation,  room  9316,  No.  93-B, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590.  They  will  be  available  for 
review  at  this  address  from  9  a.m.  to  5 
p.m.,  Monday  through  Friday. 

Commenters  who  desire 
acknowledgment  of  their  comments 
should  include  a  self-addressed, 
stamped  postcard  with  their  comments. 
The  Docket  Clerk  will  stamp  the  card 
with  the  date  and  time  the  comments 
are  received  and  return  the  card  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Spencer,  Deputy  Associate 
Administrator,  Office  of  Budget  and 
Pohcy,  Federal  Transit  Administration, 
202/366—4050;  Gregory  B,  McBride, 
Deputy  Chief  Cmmsel,  Federal  Transit 
Administration,  202/366—4063. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  principal  purpose  of  the  Federal 
Transit  Act  (FT  Act),  as  amended,  49 
U.S.C.  app.  1601  et  seq.,  is  to  assist  the 
development  and  improvement  of  mass 
transportation  systems  in  metropolitan 
and  rural  areas.  In  sections  3,  9, 16(b)(2), 
and  18,  Congress  has  authorized  FTA  to 
make  funds  available  to  State  and  local 
public  bodies  for  capital  acquisition  and 
construction,  operating  assistance,  and 
planning  activities  in  connection  with 
mass  transportation  projects.  Congress 
has  expressed  its  concern  that  such 
Federal  assistance  not  be  used  without 
regard  for  the  interests  of  private 
enterprise.  At  the  same  time,  Congress 
has  made  it  clear  that  decisions 
regeirding  mass  transportation  services 
to  be  provided  with  Federal  assistance 


62408 


Federal  Register  /  Vol.  58,  No.  226  /  Friday,  November  26,  1993  /  Notices 


are  to  be  made  locally.  Indeed,  section 
2(b)  of  the  FT  Act  states  that  one  of  the 
fundamental  purposes  of  the  Act  is 

to  provide  assistance  to  State  and  local 
governments  and  their  instrumentalities  in 
financing  such  systems,  to  be  operated  by 
public  or  private  mass  transportation 

companies  as  determined  by  local  needs 

*  •  • 

49  U.S.C.  app.  1601(b)(3)  (emphasis 
added). 

This  emphasis  on  local 
decisionmaking  in  determining  how 
best  to  serve  the  transportation  needs  of 
the  local  area  has  been  recognized  by 
the  courts,  e.g.: 

The  statutory  scdieme  of  IFTA]  emphasizes 
the  large  role  to  be  played  by  local  b^ies 
responsible  for  urban  mass  transit  *  *  *. 

This  reliance  on  the  local  or  State  group  is 
consistent  with  the  statute's  encottragement 
of  local  responsibility  in  urban  mass 
transportation.  The  statute  does  not  promote 
a  procedure  which  leaves  all  decisions  with 
the  Secretary  (of  Transportation],  but  rather 
emphasizes  local  solutions  to  problems. 

Pullman  v.  Volpe,  337  F.  Supp.  432, 
438-439  (E.D.  Pa.  1970). 

The  pa^cipation  of  private  enterprise 
in  mass  transit  is  addressed  at  several 
points  in  the  FT  Act;  most  notably, 
section  9(f)  requires  that  in  developing 
a  proposed  program  of  projects 
recipients  consult  with  “interested 
parties,  including  private  transportation 
providers”  and  in  developing  the  final 
program  of  projects  recipients 
particularly  consider  the  “comments 
and  views  *  *  *  of  private 
transportation  providers.”  This  activity 
at  the  recipient  level  is  the  first  step  that 
leads  to  the  planning  process  under 
section  8.  In  section  8(o)  Congress  has 
required  that  local  transportation  plans 
and  programs  prepared  imder  section  8 
encourage  “to  the  maximum  extent 
feasible  the  participation  of  private 
enterprise.”  In  section  3(e),  Congress 
has  directed  that  where  an  existing  mass 
transportation  company  is  providing 
service,  FTA  may  not  provide  financial 
assistance  to  a  public  body  for  the 
operation  of  competing  or  supplemental 
service,  imless  it  finds  that  the  relevant 
transportation  improvement  program 
required  by  section  8  provides  for  such 
private  enterprise  participation  to  the 
“maximum  extent  fecisible.”  In  section 
9(eKl),  Congress  extended  the 
requirement  of  section  3(e)  to  the 
section  9  formula  program. 

II.  Legal  Provisions  Relating  to  Private 
Enterprise  Involvenient  in  Transit 
Operations 

Since  enactment  of  the  FT  Act  in 
1964,  the  Federal  transit  program  has 
recognized  the  need  to  address  the 
interests  of  existing  private  operators. 


Section  3(e)  originated  in  Senate  Bill  S. 

6  in  1963  (88th  Cong..  1st  Sess.),  which 
was  introduced  by  Senator  Harrison 
Williams.  This  section  reads  in 
pertinent  part: 

No  financial  assistance  shall  be  provided 
under  this  Act  *  *  *  for  the  purpose  *  *  • 
of  acquiring  any  interest  in,  or  purchasing 

•  *  *  property  of  a  mass  transportation 
company,  or  for  improving  *  *  •  any 
property  acquired  ftom  any  company,  or  for 
providing,  by  contract  *  *  •  for  the 
operation  of  mass  transportation  fKnlities  or 
equipment  in  competition  with,  or 
supplementary  to,  the  service  provided  by  an 
existing  mass  transportation  compiany,  unless 
(1)  the  Secretary  finds  that  such  assistance  is 
essential  to  the  program  of  projects  required 
by  section  8  of  this  Act,  (2)  the  Secretary 
finds  that  such  program,  to  the  maximum 
extend  feasible,  provides  for  the  participation 
of  private  mass  transportation  companies 

•  *  * 

In  his  remcirks  before  the  Senate, 
Senator  Williams  emphasized  that  the 
aim  of  the  provision  wras  to  assure  fair 
and  equitable  treatment  for  private 
operators  that  were  providing  service  at 
t^  time  the  statute  was  enacted.  In  a 
broader  context,  however.  Senator 
Williams  made  it  clear  that  local 
decisionmakers,  not  the  Federal 
government,  would  decide,  case  by  case, 
whether  mass  transit  services  should  be 
provided  by  privately  or  publicly  owned 
carriers. 

The  most  important  single  feature  of  the 
bill  is  a  long-range  program  of  Federal  grants 
to  States  and  local  public  bodies  to  assist 
public  and  private  transit  systems  in 
financing  the  acquisition,  construction,  and 
improvement  of  mass  transportation  facilities 
and  equipment.  The  eligible  facilities  and 
equipment  would  include  terminal  focilities, 
rights-of-way,  buses  and  other  rolling  stock, 
and  any  other  property  needed  fiw  an 
efficient  and  coordinated  mass  transportation 
system  •  *  *. 

A  grant  imder  this  program  would  be  made 
only  to  a  public  body  which  shows  that  it  has 
the  legal,  financial,  and  technical  capacity  to 
carry  out  the  proposed  transit  project. 
However,  the  public  body  would  not 
necessarily  have  to  operate  the  transit 
facilities  and  equipment  itself  It  could 
provide  for  their  operation  by  lease  or  other 
arrangement.  Thus,  every  locality  would 
remain  fiee  to  choose  public  or  private 
operation  of  its  transportation  system  or  any 
combination  of  the  two. 

109  Cong.  Rec.  215  (Daily  Ed.,  Jan.  14, 
1963). 

Debate  on  the  provision  in  the  House 
reflected  the  intent  of  Congress  to  make 
transit  assistance  available  to  existing 
mass  transportation  companies  so  that 
they  might  be  able  to  remain  in  business 
and  improve  their  transportation 
services.  This  legislative  history 
indicated,  however,  that  local  officials 
should  be  free  to  decide  whether  service 


should  be  provided  by  public  or  private 
operators,  consistent  with  local  needs. 
H.R.  Rep.  No.  204,  88th  Cong  2d  Sess., 
1964  U.S.  CODE  CONG.  &  AD.  NEWS. 
2569, 2583-2584. 

The  courts  have  accordingly 
determined  that  while  the  interests  of 
existing  private  operators  are  entitled  to 
consideration,  the  statute  was  enacted 
for  the  public  benefit,  not  for  the  special 
benefit  of  any  party,  including  a  private 
mass  transportation  company.  E.g., 

A.B.C.  Bus  Lines,  Inc.  v.  Urban  Mass 
Transportation  Administration,  CA  No 
86-05698  (D.R.1. 1987)  affd.  831  F.2d 
360  (1st  Cir.  1987);  Associated 
Businesses  of  Franklin,  Inc.  v.  Warren 
County  Board  of  Commissioners,  522  F. 
Supp.  1015  (S.D.  Ohio  1981). 

This  original  congressional  intent  that 
local  decisionmakers,  not  FTA, 
determine  the  appropriate  level  and 
conditions  for  private  enterprise 
involvement,  has  been  reiterated  in  a 
recent  amendment  to  section  8(i)(5)  of 
the  FT  Act  made  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Public  Law  102-240, 105 
Stat.  1914,  which  prohibits  FTA  from 
withholding  certification  of  a 
Metropolitan  Planning  Organization 
(MPO)  on  the  basis  of  an  MPO’s  private 
enterprise  policies  or  those  of  a 
recipient.  Action  8(i)(5)  thus  reinforces 
the  fundamental  statutory  principle  on 
this  issue:  local  decisionm^ers  must 
make  the  decision  as  to  whether  transit 
service  should  be  publicly  or  privately 
operated.  FTA’s  role  under  section  3(e) 
is  to  make  a  judgment,  at  the  time  of  a 
specific  grant  where  an  existing  mass 
transportation  company  is  providing 
service,  as  to  whether  the  transportation 
improvement  program  developed  under 
section  8  adequately  addresses  the 
participation  of  private  enterprise,  “an 
administrative  decision  which  is 
essentially  an  exercise  of  discretion.” 
South  Suburban  Safeway  Lines,  Inc.  v. 
City  of  Chicago,  416  F.2d  535,  539  (7th 
Cir.  1969).  In  enacting  the  FT  Act, 
Congress  declared  its  intent  “to  provide 
assistance  to  State  and  local 
governments  and  their  instrumentalities 
in  financing  such  systems,  to  be 
operated  by  public  or  private  mass 
transportation  companies  as  determined 
by  local  needs.”  49  U.S.C  1601(b)(3) 
(emphasis  added).  Congress  further 
declared  that  “[i]t  is  the  purpose  of  this 
Act  to  create  a  partnership  which 
permits  the  local  community,  through 
Federal  financial  assistance,  to  exercise 
the  initiative  necessary  to  satisfy  its 
urban  mass  transportation 
requirements.”  49  U.S.C.  1601(a) 
(emphasis  added). 

In  enacting  ISTEA  in  1991  Congress 
also  emphasized  the  need  for  autonomy 
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in  local  planning  and  local 
decisionmaking  by  States  and  local 
agencies.  It  is  clear  that  in  both  the  FT 
Act  and  ISTEA,  Congress  vested  the 
States  and  local  mass  transportation 
agencies  with  wide  discretion  and 
responsibility  in  making  transit 
decisions  responsive  to  local  needs. 

FTA  therefore  believes  that  local 
disputes  involving  private  enterprise 
involvement  should  be  resolved  locally, 
not  by  FTA.  In  this  connection,  section 
9(f)  of  the  FT  Act  requires  a  consultative 
process  between  transit  operators  and 
local  providers  of  private  transportation 
services  as  provided  in  FTA  Circular 
9030.1 A.  Furthermore,  the  recently 
issued  joint  FT A/Federal  Highway 
Administration  statewide  and 
metropolitan  planning  regulations  (49 
CFR  part  613  and  23  CFR  part  450,  58 
FR  58040,  October  28, 1993)  now 
require  a  process  for  demonstrating 
explicit  consideration  and  response  to 
public  views,  including  those  of  private 
operators  of  transit  service,  during  the 
planning  and  program  development 
process  provided  for  in  23  CFR 
450.212(a)(5)  and  450.316(b)(l)(v).  FTA 
believes  that  these  processes  vdll  afford 
private  operators  ample  opportunity  to 
express  their  views  and  comments  on 
the  development  of  transit  programs, 
while  allowing  local  officials  to 
encourage  the  participation  of  private 
enterprise  to  the  maximum  extent 
feasible. 

III.  FTA  Guidance  on  Private 
Enterprise 

Between  1964  and  1984,  FTA 
provided  no  separate  guidance  relating 
to  the  participation  of  private  enterprise 
in  mass  transportation,  except  in  its 
charter  service  regulation  (49  CFR  part 
604).  FTA  first  issued  guidance  on  this 
issue  in  a  policy  statement,  “Private 
Enterprise  Participation  in  the  (Federal 
Transit]  Program”  (49  FR  41310, 

October  22, 1984),  which  set  forth  the 
factors  FTA  would  consider  in 
determining  whether  a  recipient’s 
planning  process  appropriately 
considered  the  participation  of  private 
enterprise.  These  factors  included 
consultation  with  private  providers  in 
the  local  planning  process, 
consideration  of  private  enterprise  in 
the  development  of  the  mass  transit 
program,  and  the  existence  of  records 
documenting  the  participatory  nature  of 
the  local  planning  process  and  the 
rationale  used  in  determining  whether 
or  not  to  contract  with  private  operators 
for  transit  services. 

Thereafter,  in  the  Conference  Report 
accompanying  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1987  (Pub.  L.  99- 


464),  Congress  expressed  concern  that 
FTA  had  exceeded  its  discretion  by 
conditioning  certain  section  9  grants  on 
private  enterprise  involvement.  Section 
327  of  that  Act  prohibited  such  _ 
conditioning  of  section  9  formula  grants. 

In  1986,  I^A  further  informally 
implemented  its  private  enterprise 
guidance  for  sections  3  and  9  recipients 
in  FTA  Circular  7005.1 
("Documentation  of  Private  Enterprise 
Involvement  in  Sections  3  and  9 
Programs”)  and  for  sections  16(b)(2)  and 
18  recipients  in  Chapter  X  of  FTA 
Circular  9040.1C  (“Action  18  Program 
Guidance”)  and  Chapter  IV  of  FTA 
Circular  9070.1B  ("Section  16(b)(2) 
Program  Guidance”).  These  Circulars 
state  clearly  that  FTA  will  not  condition 
grants  on  a  certain  level  of  private 
enterprise  involvement.  At  the  same 
time,  the  Circulars  outline  certain 
elements  and  procedures  relating  to 
private  enterprise  participation  that  a 
grantee  should  include  in  its  plemning 
process.  Recipients  have  foimd  some  of 
these  elements  burdensome.  FTA  has 
reviewed  its  policy  in  light  of  the 
statutory  background  and  beUeves  these 
elements  should  no  longer  be  part  of  its 
guidance. 

1.  Review  of  Existing  Service 

The  Circulars  provide  that  recipients 
should  review  each  route  every  three 
years  to  determine  whether  the  services 
in  question  could  be  more  effectively 
provided  by  private  operators.  Based  on 
reports  received  from  its  recipients,  FTA 
believes  that  this  provision  entails  a 
significant  administrative  burden  for 
many,  especially  major  transit  agencies 
with  large  and  complex  route  structures, 
requiring  the  devotion  of  very 
substantial  staff  time  to  conducting 
reviews  on  an  arbitrary  three-year  cycle. 
FTA  believes  that  local  authorities 
should  determine  the  frequency  of  any 
such  reviews. 

2.  Fully  Allocated  Cost  Analysis 

When  issued  the  Circulars  provided 
that  grantees  should  use  a  fully 
allocated  cost  methodology  when 
calculating  their  costs  of  providing 
service  for  comparison  with  those  of 
potential  private  operators.  The  use  of 
this  accoimting  methodology  was 
intended  to  ensure  that  local 
decisionmakers  have  considered  all 
costs  associated  with  the  provision  of 
service  by  a  public  agency.  The 
experience  of  many  recipients,  however, 
shows  that  in  the  context  of  their 
operations  the  fully  allocated  cost 
methodology  is  not  always  an 
appropriate  gauge  of  the  true  cost  of 
providing  a  particular  service;  in  some 
cases,  it  takes  into  accoimt  costs  abready 


incurred  or  costs  that  remain  fixed. 

Costs  such  as  salaries  of  senior 
managers  or  other  personnel  who  would 
be  on  the  recipient’s  payroll  regardless 
of  whether  or  not  the  service  was 
operated  by  the  recipient  may  or  may 
not  enter  into  the  business  judgments 
involved  in  deciding  whether  or  not  to 
operate  a  particular  route.  Similarly, 

FTA  has  interpreted  the  policy  to 
require  that  recipients  bid  fully 
allocated  costs  when  competing  with 
the  private  sector  in  response  to  a 
procurement  solicited  by  a  third  party. 
This  requirement  interferes  with 
maximum  open  competition  by 
artificially  restricting  price  competition 
between  recipients  and  private 
enterprise.  FTA’s  "Fully  Allocated  Cost 
Analysis  Guidelines”  are  set  forth  in  a 
complex  and  lengthy  document  the 
application  of  which  imposes  a 
significant  administrative  burden, 
especially  on  smaller  recipients  that 
lack  adequate  staff  resources. 

FTA  believes  that  in  comparing 
public  and  private  costs  of  operating  a 
particular  service,  recipients  should  be 
free  to  use  any  reasonable  accoimting 
methodology  they  find  appropriate  in  a 
given  setting.  Indeed,  the  Circulars 
never  required  that  the  ultimate  local 
decision  be  based  on  the  fully  allocated 
cost  comparison,  only  that  those  costs 
be  considered.  However,  the 
participation  of  private  operators  "to  the 
maximum  extent  feasible”  can  depend 
on  a  number  of  factors,  e.g.,  the  ability 
to  maintain  quality  service,  ensure 
continued  responsiveness,  operate  in  a 
coordinated  system,  and  provide  an 
adequate  measure  of  safety. 

3.  Institutional  Barriers 

The  Private  Enterprise  Policy 
Statement  and  the  Circulars  also  fail  to 
recognize  local  institutional  and  policy 
constraints  on  private  involvement. 

They  provide  that  FTA  will  not 
recognize  local  labor  agreements  or  local 
laws  or  policy  that  call  for  direct 
operation  of  mass  transit  service  as  an 
acceptable  limitation  on  private 
enterprise  participation.  Many  grantees 
maintain  that  this  position  unduly 
restricts  the  prerogatives  of  local 
officials  and  impedes  their  ability  to 
consider  a  broad  range  of  transit 
options.  Moreover,  the  successful 
negotiation  of  collective  bargaining 
agreements  often  requires  that  transit 
officials  be  accorded  a  maximum  degree 
of  bargaining  flexibility. 

4.  Appeal  Process 

The  Circulars  provide  that  both 
recipients  and  MPOs  should  develop  a 
process  for  the  resolution  of  disputes 
with  private  operators.  Private  operators 
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may  appeal  to  FTA  if  they  ful  to  resolve 
their  disputes  at  the  local  level. 

Pursuant  to  this  provision.  FTA  has 
rendered  administrative  decisions 
following  an  investigation  of  disputes. 

In  certain  of  these  decisions.  FTA  has 
indicated  that  it  would  withhold 
Federal  funds  from  grant  recipients  that 
failed  to  conform  to  an  FTA 
determination.  Since  FTA  will  be 
conducting  regular  reviews  of  grantees* 
compliance  with  the  planning 
requirements,  a  formal  appeal  process 
leading  to  FTA  does  not  appear 
necessary,  although  FTA  is  always 
available  to  receive  reports  of  planning 
process  failures. 

rv.  Proposed  Action 

In  keeping  with  congressional  intent 
that  FTA  carefully  respect  the 
prerogatives  of  local  decisionmakers 
with  regard  to  the  participation  of 
private  enterprise  in  the  provision  of 
mass  transit,  FTA  proposes  to  rescind 
its  1984  Policy  Statement  (49  FR  41310, 
October  22, 1984).  Circular  7005. 1. 
Chapter  X  of  Circular  9040.1C.  and 
Chapter  IV  of  Circular  9070.1B.  FTA 
believes  the  best  way  to  assure  that 
private  enterprise  paitidpaticm  is 
encouraged  is  to  fully  support  the 
consultative  process  under  section  9(f). 

Indeed,  we  particularly  want  to 
emphasize  the  continuing  significance 
of  ^e  section  9(f)  process  as  described 
in  FTA  Circular  9030.1A.  during  which 
key  decisions  regarding  private 
enterprise  participation  are  made. 
Pursuant  to  Chapter  IV  of  that  Circular, 
each  recipient: 

•  Makes  available  to  the  public 
information  concerning  the  amount  of 
funds  available  under  section  9  and  the 
program  of  projects  that  the  recipient 
proposes  to  undertake  with  such  funds; 

•  Develops  a  proposed  program  of 
projects  concerning  activities  to  be 
funded  in  ccmsultation  with  private 
transportation  providers  and  oth«' 
interested  parties; 

•  Publisnes  the  proposed  program  of 
projects  in  sufficient  detail  and  in  sudi 
a  manner  as  to  afford  private 
transportation  providers  and  others  an 
opportunity  to  examine  its  content  and 
to  submit  comments  on  the  proposed 
program  of  projects  and  budget  and  on 
the  performance  of  the  recipient;  and 

•  Affords  an.opportunity  for  a  public 
hearing  to  obtain  the  views  of  dtizMis 
on  the  proposed  program  of  projects. 

The  Circular  further  provides  that  in 
preparing  the  final  program  of  projects 
to  Ira  submitted  to  the  FTA,  the 
recipient  must  particularly  consider  the 
views  arui  comments  of  private 
transportation  providers  and,  if  deemed 
appropriate,  modify  the  proposed 


program  of  projects  and  budget.  In 
FTA's  view,  lo^  transit  providers  are 
best  d}le  to  develop  procedures 
concerning  the  participation  of  private 
enterprise  in  lo^  transit  programs  and 
to  determine  levels  of  private  enterprise 
involvement  ffiat  are  consistent  with 
diverse  local  circumstances  and  needs. 
We  believe  that  it  is  up  to  each  recipient 
to  determine  how  private  enterprise 
providers  should  be  included  in  light  of 
specific  local  factors.  We  believe  that 
recipient’s  planning  activities,  including 
consideration  of  private  enterprise 
participation  pursuant  to  the  section  9 
process,  link  with  the  section  8 
.planning  process  and  thereby  provide 
the  basis  for  an  FTA  finding  imder 
section  3(e). 

As  previously  noted,  in  ISTEA 
Congress  signaled  its  intent  that  FTA 
should  defin  to  the  local 
decisionmaking  process  with  regard  to 
the  participation  of  private  enterprise  by 
adding  the  following  to  section  8(i)(S). 

The  Secretary  shall  not  withhold 
certification  imder  this  section  based  upon 
the  policies  and  criteria  established  by  a 
metropolitan  planning  organization  or  transit 
grant  recipient  for  determining  the  feasibility 
of  private  enterprise  participation  in 
accordance  with  section  8(o)  of  the  Federal 
Transit  Act. 

Accordingly,  in  making  the  finding 
relating  to  private  enterprise  required 
under  section  3(e)  when  making  a 
specific  grant,  FTA  will  rely  on  its 
previous  certification  of  the  relevant 
program  of  projects  developed  tinder 
section  8.  uffiess  it  has  noted 
deficiencies  in  that  program  related  to 
private  enterprise  participation.  FTA 
will  conduct  perioffic  Federal  planning 
management  reviews  to  ensure  that  all 
the  planning  requiremmits  of  section  8 
are  being  met  by  recipients  of  FTA 
funds.  In  addition,  FTA  will  monitor 
compliance  with  the  private  enterprise 
provisions  of  the  FT  Act  as  part  of  the 
annued  audits  and  triennial  reviews 
mandated  by  section  9  of  the  FT  Act. 
Similarly,  FTA  believes  that  the 
statewide  planning  regulations,  which 
also  call  for  a  detailed  pubhc 
participation  process,  will  provide  the 
basis  for  a  finding  imder  section  3(e)  in 
connection  with  the  sections  16  and  18 
programs. 

V.  Invitation  for  Public  Comment 

FTA  has  not  geno'ally  provided 
advance  notice  and  opportunity  for 
comment — as  it  does  in  its  rulemaking 
proceedings — when  adopting  or 
rescinding  tlie  ciiculars  it  uses  to 
provide  guidance  to  its  grantees,  and  it 
did  not  when  issuing  the  1984  Ffolicy 
Statement  and  Cirruter  7005.1.  It  is 
providii^  notice  of  its  proposed  action 


to  rescind  these  Circulars,  however, 
because  this  action  would  represent  a 
relatively  significant  change  of  recent 
FTA  philosophy,  consistent  with  the 
direction  of  ISTCA,  by  removing 
unnecessary  Federal  direction  local 
parties'  discharge  of  their  planning 
responsibilities  under  the  FT  Act  and 
giving  full  weight  to  the  need  to  provide 
for  and  respect  the  local  decisionmaking 
process.  In  addition,  considerable 
interest  has  been  expressed  by  various 
members  of  the  public,  as  well  as 
members  of  Congress,  in  FTA’s  review 
of  ffiese  private  enterprise  issues.  FTA 
welcomes  comment  on  its  proposed 
action  during  the  60  days  following 
publication  of  this  notice. 

Dated;  November  19, 1993. 

Gordon  J.  Linton, 

Administrator. 

[FR  Doc.  93-28897  Fried  11-19-93;  2:35  pm) 
BIUJNG  CODE  4910-57-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  19, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infmmation  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number:  1557-0099 
Form  Number;  FFIEC  030 
Type  of  Review.  Revision 
Title:  (MA) — ^Foreign  Branch  Report  of 
Condition 

Description:  This  report  is  the  only 
report  collected  firam  all  foreign 
branches  of  U.S.  commercial  banks.  It 
provides  infcHination  on  the  structure 
and  geographic  distribution  of  foreign 
branch  assets  and  liabilities.  The 
informaticm  is  used  to  analyze  foreign 
operations  of  U.S.  banks  and  to  plan 
examinations.  Aggregate  data  are 
available  to  the  public. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  677 


Federal  Register  /  VoL  58,  No.  226  /  Friday,  November  26,  1993  /  Notices 


62411 


Estimated  Burden  Hours  Per 
Respondent:  3  hoiirs 

Frequency  of  Response:  Quarterly, 
Annually. 

Estimated  Total  Recordkeeping  Burden: 
3,255  hours. 

Clearance  Officer:  John  Ference  (202) 
874-4697,  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  E)C  20219. 

OMB  Reviewer:  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-29009  Filed  11-24-93;  8:45  am] 

BILJJNG  CODE  4810-a3-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

November  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement! s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasmy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  New  collection. 

Tide:  Claim  for  Refund  of  Excise 
Taxes. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402,  6404,  and 
§§301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  regulations  allow  for 
refunds  of  taxes  (except  income  taxes) 
or  refund,  abatement,  or  credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  8849  is  used  by 
taxpayers  to  claim  these  refunds, 
credits,  or  abatements. 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
Farms,  Businesses  or  other  for-profit, 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  155,667. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping — 1  hr.,  59  min. 

Learning  about  the  law  of  the  form — 
12  min. 

Preparing  the  form— 48  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 1  hr.,  22  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,549,380  hours. 

OMB  Number:  1545-0024. 

Form  Number:  IRS  Form  843. 

Type  (^Review:  Revision. 

Title:  Claim  for  Refund  and  Recpiest 
for  Abatement. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402  and  6404,  and 
§§  301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  regulations  allow  for 
refunds  of  taxes  (except  income  taxes) 
or  refund,  abatement,  or  credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  843  is  used  by 
taxpayers  to  claim  these  refunds, 
credits,  or  abatements. 

Respondents:  Individuals  or 
households.  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  545,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepar: 

Recordkeeping — 26  min. 

Learning  about  the  law  of  the  form — 

7  mkL 

Preparing  the  form — 18  min. 

Copying,  assembling,  and  sending  the 
form  to  the  ERS — 28  min. 

Frequency  M Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  720,060  hours. 

Clearance  Officer:  Garrick  Shear, 

(202)  622-3869,  hiternal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

0\1B  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  93-29010  Filed  11-24-93;  8:45  am) 
BiUJNO  CODE  483(MK-P 


Public  Information  Collection 
Requirements  Submitted  to  GM8  tor 
Review 

November  18, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Permsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  In  order  to  allow 
respondents  sufficient  lead  time  as 
possible  in  advance  of  the  survey 
described  below,  the  Department  of 
Treasury’s  Office  of  Data  Management  is 
requesting  review  and  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  by  December  28, 1993.  Sufficient 
lead  time  would  significantly  reduce 
their  burden  of  reporting  of  this  survey 
because  it  would  enable  them  to  plan 
and  implement  the  most  efficient,  or 
least  costly,  method  of  retrieving  the 
requested  data  from  their  databases  and 
reporting  them  in  a  timely  fashion.  All 
comments  must  be  received  by  close  of 
business  December  21,  2993. 

Departmental  Offices/Economic  Policy/ 
Office  of  Data  Management 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review.  New  collection. 

Title:  Survey  of  Selected  Foreign 
Financial  Assets,  as  of  March  31, 1994. 

Description:  'The  purpose  of  this 
survey  is  to  collect  data  on  U.S.  persons’ 
selected  financial  claims  on  foreigners 
in  order  to  reassess  the  value  of  various 
classes  of  portfolio  capital  positions  as 
currently  reported  under  the  Treasury 
International  Capital  (TIC)  reporting 
system.  The  data  will  be  used  to  ensure 
the  quality  and  completeness  of 
international  financial  statistics  used  by 
U.S.  Government  policy  makers.  The 
survey  will  be  filed  primarily  by  U.S. 
custodians,  but  will  also  include  other 
U.S.  persons  such  as  pension  funds, 
insurance  companies  and  investment 
managers. 

Respondents:  Businesses  or  other  foi- 
prpfit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Response/Recordkeeper:  40  hours. 

Frequency  of  Response:  Other  (one¬ 
time  surv'ey). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  100,750  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices,  - 
room  3171,  Treasury  Annex,  1500 
Pennsylvania  Avenue,  NW., 

Washffigton,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf, 

(202)  395-6880,  Office  of  Management 
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and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  93-29011  Filed  11-24-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  urtder 
the  "Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


UNfTED  STATES  COMMISSION  ON  CIVIL 
RIGHTS 

DATE  AND  TIME;  Friday,  December  3, 

1993,  9  a.m. 

PLACE:  U.S.  Commission  on  Qvil  Rights, 
624  Ninth  Street,  NW,  Room  540, 
Washington,  DC  20425. 

STATUS:  Op>en  to  the  Public. 

December  3. 1993 
Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  the  November  19, 

1993  Meeting 

III.  Announcements 

rv.  Followup  to  Previous  Meeting 

V.  Appointments  to  the  Connecticut,  Idaho, 

Missouri,  New  Hampshire  (interim),  and 
Texas  Advisory  Committees 

VI.  White  Supremacist  Activity  in  Montana 

VII.  Hate  Crime  in  Indiana;  A  Monitoring  of 
the  Level,  Victims,  Locations,  and 
Motivations 

VIII.  New  York  Hearing  Update 

IX.  Future  Agenda  Items 

X.  Commissioner  Briefing  on  Economic 

Opportunity 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-8116)  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Emma  Monroig, 

Solicitor, 

[FR  Doc.  93-29106  Filed  11-23-93;  10:46 
am] 

BILUNG  CODE  633S-01-M 


FEDERAL  ELECTION  COMMISSION 
“FEDERAL  REGISTER”  NUMBER:  93-28026. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  November  18. 1993  at  10:00 
a.m.  Meeting  Open  to  the  Public 

The  following  item  was  withdrawn 
fiem  the  Agenda: 

Implementing  Directives  for  the  Interim  Ex 
Parte  Communications  Regulations. 


DATE  AND  TIME:  Tuesday,  November  30. 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  N.VV.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
S437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

s  437g.  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  dvil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particuler  employee. 
Briefing  on  Allocation  Regulations. 

DATE  AND  TIME:  Thursday,  December  2, 
1993  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1993-18:  Alan  E.  Siegel  on 
behalf  cf  Southwestern  Bell  Corporation. 
Report  of  the  National  Performance  Review 
on  Reinventing  Government — Creating  a 
Government  That  works  Better  and  Costs 
Less. 

MURs  in  the  Record. 

Status  of  Regulations  Projects. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant 

(FR  Doc.  93-29188  Filed  11-23-93;  3:38  pm] 

BILLING  CODE  S715-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  November  19, 
1993,  58  FR  61140. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
meeting:  November  23, 1993, 10:00  a.m. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 
Item  CAG-3  on  the  Agenda  scheduled 
for  November  23, 1993: 

Item  No.,  Docket  No.,  and  Company 
CAG-3— RP85-177-102  and  RP85-177-107, 
Texas  Eastern  Transmission  Corporation 
Lois  D.  Cashell, 

Secretory. 

(FR  Doc  93-29194  Filed  11-23-93;  3:48  pm] 
BILUNQ  CODE  C712-<a-M 


FEDERAL  HOUSING  FINANCE  BOARD 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  59516, 
November  9, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9:00  a.m..  Wednesday. 
November  17, 1993. 

CHANGE  M  THE  MEETING:  The  following 
topic  was  deleted  from  the  open  portion 
of  the  meeting: 

•  System  2000  Implementation;  Goal  #5 
Update 

The  Board  determined  that  this 
change  was  made  on  less  than  seven 
days  notice  to  the  public  and  that  no 
earlier  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

CONTACT  PERSON  FOR  MORE  INFORMATIONr. 

Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

Philip  L.  Conover, 

Managing  Director, 

(FRDoc.  93-29137  Filed  11-23-93;  12:43 
pm) 

BaiWQ  CODE  e725-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
December  1, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m,  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  23, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretoiy  of  the  Board. 

(FR  Doc.  93-29186  Filed  11-23-93;  3:10  pm] 
BILLING  CODE  aaiO-OI-P 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

lusrrc  SE-93-35) 

TIME  AND  DATE:  December  1, 1993  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  303-TA-24.  701-TA-356-358 

and  731-TA-664-668  (Preliminary) 
(Phthalic  Anhydride  from  Venezuela, 
Brazil,  Israel,  Mexico  and  Hungary). 

5.  Outstanding  action  jackets 

1.  GC-93-127,  Federal  Register  notice  of 
proposed  section  337  rulemaking. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  November  19, 1993. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-29153  Filed  11-23-93;  2:47  pm) 
BiLUNG  CODE  7020-02-P 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Monday,  November  29, 1993. 
PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  November  29 
2:00  p.m. 

Briefing  by  the  Executive  Branch  (Closed — 
Ex.  1) 

Dated:  November  22, 1993. 

Note:  The  schedule  for  commission 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording) — (301)  504-1292.  Contact  Person 
for  More  Information:  William  Hill  (301) 
504-1661. 

William  M.  HiU,  Jr.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  93-29150  Filed  11-23-93;  8:45  am] 
BILUNG  CODE  7S90-01-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its  , 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Stmshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  on  Tuesday.  December  7, 
1993,  in  Washington,  D.C.  The  meeting 
is  open  to  the  public  and  will  be  held 
at  U.S.  Postal  Service  Headquarters.  475 
L’Enfant  Plaza.  S.W.,  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  of  the 


Board,  David  F.  Harris,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  December  6, 1993, 
but  it  will  consist  entirely  of  briefings 
and  is  not  open  to  the  public. 

AGENDA 

Tuesday  Session 
December  7,  8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

November  1-2, 1993. 

2.  Remarks  of  the  Postmaster  General  and 

CEO.  (Marvin  Runyon) 

3.  Consideration  of  the  FY  1993  Financial 

Statements.  (Governor  Sam  Winters  and 
M.  Richard  Porras,  Vice  President, 
Controller) 

4.  Final  FY  1995  Budget  Request  to  Congress. 

(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President,  Finance) 

5.  Chief  inspector’s  Semiannual  Report. 

(Kenneth  J.  Hunter,  Chief  Postal 
Inspector) 

6.  Capital  Investments.  (Peter  A.  Jacobson, 

Senior  Vice  President,  Processing  and 
Distribution) 

a.  Westchester,  New  York,  Processing  & 
Distribution  Center. 

b.  New  Haven,  Connecticut,  Processing  & 
Distribution  Center. 

7.  Tentative  Agenda  for  the  January  3-4, 

1994,  meeting  in  Washington,  D.C. 
David  F.  Harris, 

Secretary. 

(FR  Doc.  93-29115  Filed  11-23-93: 11:39 
am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notica  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsew/here  in  the  issue. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  94C0003] 

Berman  Mattress  Co.,  Inc.,  a  Domestic 
Corporation,  and  Sheldon  Haber, 
Individually  and  as  an  Officer  of  the 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

Correction 

In  notice  document  93-27367 
beginning  on  page  59242  in  the  issue  of 
Monday,  November  8, 1993,  make  the 
following  correction: 

On  page  59242,  in  the  second  colunm, 
in  DATES:,  in  the  fifth  and  sixth  lines, 
“November  13, 1993.”  should  read 
“November  23, 1993.” 

BILUNG  CODE  150541-D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  208 

[Docket  No.  R-93-1691;  FR-3521-1-011 
RIN  2502-AG16 

Electronic  Transmission  of  Required 
Data  for  Certification  and 
Recertification  and  Subsidy  Billing 
Procedures  for  Multifamily  Subsidized 
Projects 

Correction 

In  rule  document  93-28388  beginning 
on  page  61017  in  the  issue  of  Friday, 
November  19, 1993,  make  the  following 
corrections: 

On  page  61018,  in  the  first  column,  in 
the  DATES,  in  the  second  line,  “May  20, 
1994”  should  read  “March  21, 1994”, 
and  in  the  fourth  line,  “March  21, 1994” 
should  read  “May  20, 1994”. 

BILUNG  CODE  1S05^1-D 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1212 

[NHTSA  Docket  No.  91-17;  Notice  2] 

RIN  2127-AE10 

Drug  Offender’s  Driver’s  License 
Suspension 

Correction 

In  rule  document  92-19102  beginning 
on  page  35989  in  the  issue  of 


Wednesday,  August  12, 1992,  make  the 
following  correction: 

§  1 21 2.3  [Corrected] 

On  page  35999,  in  the  second  column, 
in  §  1212.3(d),  in  the  last  line, 

“§§  1038.11-.15.”  should  read 
"§§1308.11-.15.” 

BILLING  CODE  150&C1-0 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  583 

[Docket  No.  92-€4;  Notice  3] 

RIN  2127-AE63 

Motor  Vehicle  Content  Labeling 

Correction 

In  proposed  rule  document  93-28392 
beginning  on  page  61042  in  the  issue  of 
Friday,  November  19, 1993,  make  the 
following  corrections: 

1.  On  page  61043,  in  the  first  column, 
in  the  DATES  section  the  Proposed 
effective  date  should  read  as  follows: 

Proposed  effective  date:  The  proposed 
new  part  would  be  added  to  the  Code 
of  Federal  Regulations  on  [insert  date  30 
days  after  publication  of  the  final  rule 
in  the  Federal  Register]. 

§583.1  [Corrected] 

2.  On  page  61060,  in  the  first  column, 
in  §  583.1(d)(1),  in  the  7th  line  insert 
"15”  after  “by”. 

3.  On  page  61063,  the  “Appendix  to 
Preamble:  Sample  Labels”  is  corrected 
to  read  as  follows: 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 


6Z416 
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Appendix  to  Preamble:  Sample  Labels 
Sample  Figure  1:  Section  SB3.5(b),  the  Standard  Label 


For  vdiicles  in  this  carline: 

U.S./Canadian  Parts  Content:  50% 

Major  Source  of  Foreign  Farts  Content: 
Japan:  20% 

Mexico:  15% 

For  this  vehicle: 

Final  Assembly  Paint:  Flint,  IVfichigan,  USA 
Country  of  Origin: 

Engine:  U,S. 

Transmission:  Canada 

Note:  The  PARTS  CONTENT  of  a  typical  vehicle  makes  up 
about  (a  range  would  be  specified  in  a  final  rule)  percent 
of  the  vehicle's  total  wholesale  cost  to  the  deadu*. 


Sample  Figure  2:  Section  5S3.5(el,  Low  U.S./Canadian  Content  Label 


For  vehicles  in  this  carline: 

U.S./Canadun  Farte  Cadent:  Mimmal 
Major  Source  of  Foreign  Parts  Content: 
Italy:  90% 


For  this  vehicle: 

Final  Assembly  Point:  Turin,  Italy 
Country  of  Origin: 

Engine:  Italy 
Transmission:  Italy 

Note:  The  PARTS  CONTENT  of  a  typical  vehicle  makes  up 
about  (a  range  would  be  specified  in  a  final  rule)  percent 
of  the  vehicle’s  total  wholesale  cost  to  the  dealer. 
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Sample  Figure  3:  Section  583.5(f)*(g),  Label  for  Multistage  Manufacturers  of  Carlines  With  Fewer  Than  1000  Vehicles 
Produces  Annually;  and  Manufacturers  That  Pr^uced  a  Total  of  Fewer  Than  1000  Vehicles  Annually 


I  Final  Assembly.  Point  for  this  Vehicle: 
I  Phoenix,  AZ 

I 

Country  of  Origin  for  this  Vehicle: 
Engine:  Mexico 

Transmission:  U.S. 


I 

I 

! 


I 

! 


I 


S 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59, 61,  and  62 
RIN  3067-AB71 

National  Flood  Insurance  Program; 
General  Provisions  and  Insurance 
Coverage 

agency:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
General  Provisions  and  Standard  Flood 
Insurance  Policy  (SFIP)  of  the  National 
Flood  Insurance  Program  (NFIP)  by 
clarifying  certadn  insurance  coverage 
provisions,  amending  the  NFIP 
definitions  of  terms,  and  by  establishing 
a  new  SFIP  for  the  insuring  of 
residential  condominium  building 
associations  and  the  individual  unit 
owners  residing  in  such  buildings, 
while  making  appropriate  amendments 
to  the  existing  SI^  forms,  the  Dwelling 
Form  and  the  General  Property  Form. 
EFFECTIVE  DATE:  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Collins,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3419. 
SUPPLEMENTARY  INFORMATION:  On  July 
30, 1992,  the  Federal  Emergency 
Management  Agency  (FEMA)  published 
in  the  Federal  Register  (Vol.  57,  Page 
33669)  a  proposed  rule  containing 
amendments  to  the  General  Provisions 
and  Standard  Flood  Insurance  Policy 
(SFIP)  of  the  National  Flood  Insurance 
Program  (NFIP)  to  clarify  certain 
insurance  coverage  provisions,  and  to 
amend  the  NFIP  definitions  of  terms. 

The  rule  also  proposed  to  establish  a 
new  SFIP  for  the  insuring  of  residential 
condominium  bviilding  associations  and 
the  individual  unit  owners  residing  in 
such  buildings,  and  to  amend  the 
existing  SFIP  forms  (the  Dwelling  Form 
and  the  General  Property  Form)  to 
conform  to  the  new  Residential 
Condominium  Building  Association 
PoUcy  Form. 

A  60-day  period  was  provided  for 
review  and  comment  on  the  proposed 
changes.  FEMA  also  requested 
comments  on  the  estimates  for  the 
recordkeeping  and  reporting  burden  in 
connection  with  the  collection  of 
information  titled  “Claims  for  National 
Flood  Insurance  Program”  and  invited 
the  public  to  submit  comments  to  FEMA 
and/or  the  Office  of  Management  and 
Budget  (0MB)  on  the  paperwork  issues 
including  the  burden  estimates  and  any 
aspects  of  the  information  collection 


requirements.  While  neither  FEMA  nor 
OMB  received  comments  in  connection 
with  the  collection  of  information 
during  the  comment  period,  FEMA  did 
receive  comments  on  the  proposed 
changes  to  the  NFIP  from  five 
respondents.  The  tally  of  comments 
included  representatives  from  two 
private  insiuance  companies 
participating  in  the  NFIP  Write  Your 
Own  program,  one  flood  insurance 
committee  consisting  of  representatives 
from  various  producer  trade 
associations,  one  state  association  of 
insurance  agents,  and  one  association 
concerned  with  flood  plain  management 
issues. 

Most  of  the  comments  received  were 
related  to  the  SFIP  Forms  and,  while 
generally  supportive,  did  express 
concern  for  one  or  more  of  the  proposed 
provisions.  Other  comments  were 
editorial  or  technical  in  nature,  some  of 
which  were  incorporated  into  this  final 
rule  and  some  of  which  were  not. 

In  the  development  of  the  new 
Residential  Condominium  Building 
Association  Policy  Form  and  the  revised 
Dwelling  Policy  and  General  Property 
PoUcy  Forms,  a  review  of  the  forms  was 
requested  and  received  from  six  editors 
of  the  National  Underwriter  Company’s 
pubUcation  “Fire,  Casualty,  and  Surety 
(FC&S)  BuUetins,”  as  well  as  from  Write 
Your  Own  company  members  of  the 
Condominium  Master  Policy  (CMP) 

Task  Force  to  ensure  that  the  poUcies 
conform  to  the  greatest  extent  possible 
to  the  simpUfied  language,  procedures, 
and  practices  of  the  private  sector 
personal  lines  insurance  industry. 

Before  the  Standard  Flood  Insurance 
PoUcies  were  included  in  the 
regulations  as  Appendices  A(l)  and 
A(2),  key  insurance  terms  and  key 
provisions  of  the  flood  insurance  poUcy 
were  included  respectively  in  part  59 — 
Definitions  and  in  the  text  of  part  61 — 
Insurance  Coverage  and  Rates.  When 
Appendices  A(l)  and  A(2)  were  added 
in  October  1979,  these  key  insurance 
terms  and  provisions  were  retained  and, 
over  the  years,  as  revisions  were  made 
to  the  poUcies  in  the  Appendices,  the 
definitions  in  part  59  and  the  text  in 
part  61  were  revised  as  well  to  conform 
with  the  Appendices.  This  has  proved 
to  be  a  cxunbersome  process  and  a 
needless  dupUcation  that,  as  the 
regulations  have  increased  in  volume 
over  the  years,  is  both  time-consuming 
and  costly.  FEMA  is,  therefore, 
removing  these  key  insurance  terms  and 
provisions  from  the  text  of  parts  59  and 
61. 

Federal  procurement  procedures  are 
followed  in  the  selection  of  an  NFIP 
servicing  agent  to  assist  in  issuing  flood 
insurance  poUcies  imder  the  Program. 


Under  these  procedures.  National  Ccn- 
Serv,  Inc.  (NCSI),  whose  offices  are 
located  in  Rockville,  Maryland,  became 
the  new  NFIP  servicing  agent  effective 
October  1, 1993.  An  editorial  change  is 
being  made  in  part  62  to  reflect  this 
change  in  the  servicing  agent.  Since 
NCSI  has  several  different  addresses  for 
receipt  of  correspondence  depending  on 
the  various  transactions  being  submitted 
and  since  those  addresses  are  contained 
in  the  NFIP  Agents  Manual  revisions, 
which  are  disseminated  to  insurance 
agents  and  other  parties  having  an 
interest  in  writing  flood  insurance,  a 
further  editorial  ^ange  is  being  made  at 
part  62  to  remove  any  reference  to  the 
servicing  agent’s  mailing  address. 

Regarding  the  proposed  coverage 
clarifications,  in  the  Definitions  section 
of  the  General  Provisions,  at  §  59.1,  and 
variously,  in  the  SFIP,  at  §  61.13,  one 
private  insurance  company  questioned 
whether  the  new  definition  of 
“association,”  is  accurate  in  regard  to 
“managing  the  condominium  building,” 
and  whether  the  definition  of  “elevated 
building”  is  complete  enough.  FEMA 
beUeves  that  these  definitions  are 
accurate  and  complete  although  it  might 
be  helpful  to  clarify  at  §  59.1  that 
“elevated  building”  is  an  insurance 
concept.  Further,  the  six  editors  of  the 
National  Underwriter  and  the  CMP  Task 
Force  members  had  no  problems  with 
these  definitions.  In  keeping  with  the 
decision  to  remove  key  insmance  terms 
from  the  Definitions  section  of  the 
regulatory  text,  the  definition  for 
“association”  is  being  removed  at  §  59.1 
of  this  final  rule  but  is  contained  in 
Article  2 — Definitions  of  all  three 
poUcies  as  originally  proposed.  The 
definition  for  "elevated  building”  is 
included  in  Article  2 — ^Definitions  of  all 
three  poUcies  as  originally  proposed. 
The  definition  for  “elevated  bxiilding”  is 
also  being  retained  in  §  59.1  of  this  final 
rule  and,  for  clarification,  is  being 
revised  to  add  the  phrase  ",  for 
insurance  purposes,”  following  the 
phrase  “Elevated  building  means”.  No 
comments  were  received  concerning  the 
proposed  new  definitions  of 
“coinsurance,”  "improvement,”  “unit” 
(in  conjunction  with  the  SFIP 
condominium  forms  of  coverage),  and 
“special  hazard  area,”  as  well  as  the 
amended  definition  of  "direct  physical 
loss  by  or  fiom  flood;”  and  these 
definitions  are  also  contained  in  the 
final  rule  as  originally  proposed,  except 
that,  with  respect  to  ffie  definition  of 
“special  hazard  area,”  zone  "AR”  has 
been  added  alphabetically  to  the  listing. 
No  comments  were  received  concerning 
the  proposed  new  definition  of  “valued 
policy.”  In  keeping  with  the  decision  to 
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remove  key  insurance  terms  from  the 
Definitions  section  of  the  regulatory 
text,  this  definition  is  being  remov^  at 
§  59.1  of  this  final  rule  but  is  contained 
in  Article  2 — Definitions  of  all  three 
policies  as  originally  proposed.  One 
respondent  commented  that  the 
definition  of  “residential  condominium 
building”  in  the  Dwelling  Form  differed 
from  the  definition  in  the  General 
Property  Form  and  the  Residential 
Condominium  Building  Association 
Policy  Form.  This  is  a  valid  point  end, 
in  the  final  ride,  the  definition  in  the 
Dwelling  Form  has  been  amended  to 
conform  to  the  definition  in  the  other 
two  policy  forms.  However,  as  this  is  an 
insurance  term,  the  definition  of 
“residential  condominium  building*'  is 
being  removed  at  §  59.1  of  this  final 
rule. 

One  respondent  commented  on  tiie 
proposal  at  $61.3  (and  the  conforming 
language  in  the  SFTP  Dwelling  Form’s 
“Property  Covered”  article),  to  amend 
the  grant  of  coverage  for  editions  and 
extensions  to  incline  coverage  only  for 
a  building  which  is  attached  to  tiie 
insured  structure  by  means  of  a 
common  wall  and  suggested  that  a 
“common  roof'  should  be  addressed  as 
well  in  order  to  further  clarify  the  single 
building  issue.  Another  respondent 
questioned  how  the  language  afreets 
coverage  for  decks,  carports,  etc.  The 
Dwelling  Policy,  as  proposed,  provides 
at  Article  4,  Coverage  A,  paragraph  A.3., 
for  a  10  percent  extension  of  coverage 
for  detached  garages  and  carports  and 
this  10  percent  extension  is  not  affected 
by  the  proposed  language,  one  purpose 
of  whi^  is  to  eliminate  coverage  fm 
decks.  FEMA  believes  that  die  language 
as  proposed  provides  sufficient 
clarification  on  the  single  building 
issue.  In  keeping  with  the  decision  to 
remove  key  provisions  of  the  flood 
insurance  p^icy  from  the  text  of  the 
regulations,  the  proposed  change  at 
§  61.3  is  not  included  in  this  final  rule 
and  the  current  last  sentence  is  being 
removed  from  §  61.3  in  this  final  rule. 
However,  for  clarification,  the  language 
as  originally  proposed  in  the  Dwelling 
Form  at  Article  4 — Propwty  Covered, 
Coverage  A — ^Building  Property, 
paragraph  A.1.  is  being  revised  in  this 
final  rule  to  reference  Article  6 — 
Property  Not  Covered,  par^raph  D.2. 
Due  to  a  tedmical  oversight,  the 
proposed  language  was  not  included  in 
the  General  ftopeity  Form  and  the 
Residential  Condominium  Building 
Association  Policy  Form  in  the 
proposed  rule  but,  in  this  final  rule,  the 
revised  language  is  included  in  these 
policy  forms  as  welL  Further,  to  make 
it  clear  that  there  is  no  coverage  fr>r 


decks,  whether  covered  or  not.  a  diange 
is  being  made  to  the  “Property  Not 
Covered"  article  at  Paragraph  D.2.  of  all 
three  policies  to  specifically  list  decks. 

In  tne  proposed  rule  at  §61.4,  and  in 
the  confom^g  language  at  Article  3  of 
all  three  policies,  new  language  was 
proposed  to  clarify  when  sewer  backup 
or  seepage  of  water  is  a  covered  peril. 

The  current  Dwelling  Form  has  a  more 
restrictive  condition  for  coverage  to 
attach  than  does  the  current  Groeral 
Property  Form.  In  keeping  with  the 
decision  to  remove  key  provisions  of  the 
flood  insurance  policy  ^m  the  text  of 
the  regulations,  the  designation  (a)  is 
being  removed  from  the  para^ph 
begiiming  with  the  words  “All  uood 
insurance”  and  paragraphs  (b)  through 
(e)  of  $  61.4  are  Ming  removed  in  this 
final  rule.  However,  this  final  rule 
addresses  changes  to  Article  3  of  all 
three  policies.  Since  the  language  in  the 
proposed  rule  would  have  required 
“actual  physical  contact  between 
surface  flood  water  and  the  insmed 
bviilding”  for  covera^  to  attach,  it  was 
also  proposed  to  ofrer  optional  coverage 
under  the  Dwelling  Form  whereby, 
subject  to  conditions,  policyholders 
could  purchase  coverage  for  certain 
losses  due  to  water  seepage  and  sewer 
backup  without  the  requirement  that 
there  be  actual  physical  contact  between 
the  surface  flood  water  and  the  insured 
building  and  for  land  subsidence  as 
well. 

Given  the  fact  that  the  General 
Property  Form  provides  coverage  when 
the  seepage  or  backup  of  water  is  related 
to  a  condition  of  “flood,”  as  defined” 
and  because,  historically,  the  instances 
of  land  subsidence,  water  seepage  and 
sewer  badnip  have  not  occurred 
frequently,  rather  than  ofrering  an 
optional  endorsement  whidi  would 
provide  coverage  for  land  subsidence, 
water  seepage  and  sewer  backup,  it  has 
been  decided  to  include,  at  Article  3 — 
Losses  N(H  Covered  of  all  three  policies, 
a  new  paragraph  6.3  providing  coverage 
for  land  subsidence,  water  seepage,  and 
sewer  backup  where  certain  conations 
as  specifically  enumerated  are  present. 
In  commenting  on  the  optional 
endorsement,  a  private  insurance 
company  suggested  fdianging  the 
wording  related  to  the  time  limit  for  the 
damage  to  ocemr  from  “72  hours  from 
the  onset  of  the  flooding”  to  read  “72 
hours  after  the  flood  has  receded." 
FEMA  believes  that  this  suggestion  is 
worthwhile  and  it  has  been 
incorporated  into  paragra^  B.3. 

There  vrill  not  oe  an  additional 
premium  charge  for  the  coverage  for 
land  subsidence,  water  seepage  and 
sewer  backup  but  there  will  Ira  a 
deductible  of  $250  to  be  applied  for 


each  building  and  contents  loss, 
separately,  in  addition  to  the  deductible 
amoimt  ^  building  and  contents 
coverage,  as  appropriate,  otherwise 
applicable  to  ^e  policy. 

Although  an  aciditional  premium 
charge  will  not  apply,  additicmal 
premium  dollars  wiU  be  generated  since 
one  of  the  requirements  for  the  coverage 
to  attach  is  that  the  insured  builchng 
must  be  insured,  at  the  time  of  loss,  for 
at  least  80  percent  of  its  replacement 
cost  or  the  maximum  amount  of 
insurance  available  imder  the  National 
Flood  Insurance  Program.  Further, 

FEMA  intends  to  monitor  tiie  claims 
experience  for  the  next  few  years  to 
determine  whether  an  additional 
premium  charge  may  at  some  future 
time  be  appnmriate. 

Therefore,  (^tional  Endorsement  #3 
is  removed  from  this  final  rule  and, 
instead.  Article  3 — Losses  Not  Covered, 
paragraph  6.3.,  of  all  three  policies  is 
revised  in  this  final  rule  to  provide  that 
the  policy  does  cover  loss  caused  by 
land  subsidence,  sewer  bachup  or 
seepage  of  water  where  the  enumerated 
conditions  are  present.  Further,  at 
Article  7 — ^Deductibles  of  all  th^ 
policies,  a  new  paragraph  E.  has  been 
added  to  provide  for  a  deductible 
amount  to  be  applied  for  each  building 
and  contents  loss,  separately,  for  land 
subsidence,  water  seepage,  and  sewer 
backup  coverage. 

One  respondent,  in  commenting  on 
paragraph  B.3.  of  Article  3,  expressed 
uncertainty  as  to  the  meaning  of  the  last 
part  of  the  paragraph  and  whether 
freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water  are  independent 
events  not  requiring  physical  contact 
between  surface  flood  water  and  the 
insured  property.  Therefore,  for 
clarification,  a  new  paragraph  B.4.,  is 
added  to  separately  list  freezing, 
thawing,  or  the  pressure  or  weight  of  ice 
or  water. 

In  furtherance  of  loss  prevention,  as 
an  insurance  concept,  and  hazard 
mitigation,  in  October  1984,  the  SFIP 
policy  forms  were  revised  to  provide  for 
reimbursement  up  to  the  then  minimum 
deductible  of  $500.00  for  certain  loss 
mitigation  measures,  such  as  the 
pur^ase  of  sandbags,  including  the 
sand  to  fill  them,  and  plastic  sheeting 
and  lumber  used  in  connection  with 
them.  In  January  1986,  although 
maintaining  the  $500.00  limitation,  the 
SFIP  policy  forms  were  further  revised 
to  indude  reimbursement  for  fill  for 
temporary  levees,  pumps,  and  wood.  In 
October  1992,  FE}i^  established  new 
deductibles  of  $750.00  (building  and 
contents  separately)  for  those  flood 
insurance  polides  which  are  rated  using 
the  subsidized  rates  (i.e.,  chargeable 
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rates)  established  pursuant  to  sections 
1308  (a)(1)  and  (a)(2)  and  1336(b)(1)  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended  (42  U.S.C.  4015  and 
42  U.S.C.  4056).  Loss  prevention  and 
hazard  mitigation  are  major  goals  of 
FEMA  and  it  seems  only  equitable  to 
extend  the  reimbursement  for  the  loss 
mitigation  measures  specifically  listed 
in  the  policy  to  the  higher  standard 
deductible  for  policies  rated  using  the 
chargeable  rates.  Therefore,  in  this  final 
rule,  Article  5,  paragraph  D.,  of  all  three 
pohcies  is  revised  to  provide  for 
coverage  for  certeiin  loss  mitigation 
measures  in  an  aggregate  amount  not  to 
exceed  $750.00. 

Regarding  the  proposal  to  establish 
new  deductibles  for  the  insuring  of 
residential  condominium  buildings,  one 
respondent  expressed  concern  about  the 
large  mandatory  deductibles  and 
pointed  out  that,  based  upon  past 
experience,  many  mortgage  companies, 
especially  unit  owner  mortgagees,  will 
not  accept  policies  with  deductibles 
over  $1,000.  Another  respondent 
suggested  that,  since  the  deductibles  are 
keyed  to  condominiums  of  five  vmits  or 
more,  it  would  be  better  to  change  the 
wording  to  require  a  deductible  of 
“$750.00  or  $500.00  times  the  number 
of  units,  subject  to  a  maximum 
deductible  of  $7,500  or  $5,000.”  After 
carefully  considering  the  issues  raised 
and  giving  consideration  to  the 
importance  of  maintaining  consistency 
in  the  Program,  FEMA  has  determined 
that,  in  lieu  of  establishing  separate 
deductibles,  it  would  be  better  to  retain 
the  current  standard  deductibles  of 
$750.00  (for  buildings  where  Pre-FIRM 
rates  are  used  to  calculate  the  premium) 
or  $500.00  (for  all  other  buildings),  as 
appropriate,  for  residential 
condominium  buildings  of  five  units  or 
more  and  charge  premium  rates 
commensurate  with  the  risk.  This 
determination  is  made  in  recognition  of 
the  range  of  optional  deductibles  that 
will  be  available  which  condominium 
associations  can  avail  themselves  of 
with  some  corresponding  reduction  in 
the  premium  rates.  Therefore, 
paragraphs  (d)(1)  and  (d)(2)  are  being 
removed  from  §  61.5  in  tWs  final  rule 
and  paragraph  (d)(3)  is  being 
redesignated  as  paragraph  (d).  Further, 
in  keeping  with  the  decision  to  remove 
key  provisions  of  the  flood  insurance 
policy  from  the  text  of  the  regulations, 
the  last  sentence  of  paragraph  (a)(1)  and 
paragraphs  (e)  through  (h)  are  being 
removed,  paragraph  (i)  is  being 
redesignated  as  paragraph  (e),  and 
paragraph  (j)  is  being  removed  from 
§  61.5  in  this  final  rule. 

As  stated  in  the  proposed  rule,  new 
minimum  deductibles  became  effective 


on  and  after  October  1, 1992,  for 
buildings  (and  the  contents  in  them) 
that  were  built  before  the  effective  date 
of  the  Flood  Insurance  Rate  Map  for  the 
community  or  December  31, 1974, 
whichever  is  later,  and  that  are  located 
in  Zones  A,  AO,  AH,  Al-30,  AE,  VO, 
Vl-30,  VE  or  V.  In  establishing  Ae 
effective  date  for  determining  when  the 
new  minimum  deductibles  were  to  be 
applied,  the  intent  was  to  be  consistent 
with  the  grandfather  clause  contained  in 
section  1308(c)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended, 
related  to  the  availability  of  chargeable 
premium  rates;  and  with  language  in  the 
new  definition  of  "Post-FIRM  Building” 
being  added  to  all  three  policies.  Due  to 
a  tecl^cal  oversi^t,  the  word  “initial” 
was  not  included  before  the  phrase 
“Flood  Insurance  Rate  Map"  in  the 
proposed  language  at  Article  7 — 
Deductibles,  paragraph  C.,  of  all  three 
policies.  This  oversight  has  been 
corrected  and,  in  this  final  rule,  the 
phrase  “initial  Flood  Insurance  Rate 
Map”  is  included  in  Article  7, 
paragraph  C.  of  all  three  policy  forms. 

No  comments  were  received 
concerning  the  proposal  to  add  a  new 
paragraph  (c)  to  §  61.6  providing  that, 
consistent  with  the  existing  procedures 
related  to  the  Condominium  Master 
Policy,  in  the  case  of  a  residential 
condominium  building  in  a  regular 
program  commimity,  me  allowable ' 
limits  of  building  coverage  are  stated  in 
terms  of  the  number  of  units  times  the 
allowable  limits  of  coverage  for  single 
family  homeowners;  nor  were  any 
comments  received  concerning  the 
proposed  amendment  to  the 
“Liberalization”  clause  to  clarify  that  it 
only  applies  to  losses  occtirring  on  or 
after  the  effective  date  of  any  policy 
changes.  Therefore,  these  provisions  are 
included  in  the  final  rule  as  originally 
proposed. 

Regarding  the  proposal  to  specifically 
list  in  the  SFIP,  in  all  its  forms,  the 
kinds  of  property  which  can  only  be 
covered  under  the  policy’s  building 
coverage  and  the  kinds  of  property 
which  can  only  be  covered  imder  the 
personal  property  coverage,  the  only 
comments  received  were  editorial  or 
technical  in  nature,  some  of  which  have 
been  incorporated  into  this  final  rule 
and  some  of  which  have  not. 

Regarding  the  proposal  to  establish  a 
new,  distinct  SFH*  for  the  insuring  of 
residential  condominium  buildings 
which  win  contain  a  coinsurance  clause 
requiring  the  insured  condominium 
association  to  share  in  the  flood  loss  if 
it  has  not  insured  the  building  to  80 
percent  of  its  replacement  cost  value, 
one  private  insurance  company 
expressed  concern  about  the  effect  the 


coinsurance  requirement  would  have  on 
marketing  for  risks  located  in  lower 
hazard  areas.  This  respondent  also 
suggested  eliminating  the  examples 
from  the  SFIP  and  commented  that 
providing  examples  is  not  normally 
done  in  insiurance  policies.  Another 
private  insurance  company  questioned 
the  necessity  of  imposing  the  80  percent 
coinsurance  requirement  On  all 
buildings  insured  under  the  residential 
condominium  building  association 
pohcy  form.  The  comment  was  made 
that  the  odds  of  a  total  flood  loss  are 
very  small  except  for  "V”  zones  and 
some  coastal  “A”  zones,  the  contention 
being  that  the  risk  fi-om  flooding  in  “B,” 
"C,”  and  "X”  zones  does  not  justify 
requiring  limits  of  80  percent  to  value 
and  that  the  rates  for  those  zones  are 
adequate  to  provide  sufficient  premium 
dollars  for  the  exposure.  It  was 
suggested  instead  that  the  80  percent 
insurance  to  value  building  coverage 
requirement  be  limited  only  to 
condominium  buildings  in  special 
hazard  areas.  FEMA  has  carefully 
considered  the  positive  and  negative 
aspects  of  imposing  the  coinsurance 
requirement  across  the  board  or  only  in 
special  hazard  areas.  However,  for  all  of 
the  reasons  discussed  in  the 
supplementary  information  for  the 
proposed  rule,  it  is  believed  that  the  fair 
and  equitable  policy  is  to  apply  the 
insurance  to  value  concept  to  dl 
residential  condominium  buildings 
regardless  of  the  flood  zone  in  wlfich 
the  building  may  be  located.  In 
recognition  of  the  very  small  odds  of  a 
total  loss  occurring  in  “B,”  “C,”  and 
“X”  zones,  appropriately  low  rates  will 
be  established  for  these  zones.  Further, 
since  the  penalty  at  the  time  of  a  loss 
for  not  insuring  to  value  could,  in  some 
instances,  be  substantial,  it  is  believed 
that  the  examples  are  necessary  to 
ensure  a  clear  understanding  of  the 
consequences  of  not  insuring  to  value. 
Therefore,  the  coinsurance  provision  is 
included  in  the  final  rule  as  originally 
proposed. 

The  rule  also  proposed  to  add  in 
Article  5  of  all  t^e  policies  a 
paragraph  to  make  explicit  that  the  SFIP 
is  not  a  “valued  policy”  and  that  in 
processing  a  flood  claim,  loss  will  be 
paid  in  an  amount  equal  to  the  lesser  of 
the  value  of  the  damaged  property 
under  the  terms  and  conditions  of  the 
policy  (and  regardless  of  whether  the 
amount  of  insurance  purchased  is 
greater  than  such  value)  or  the  limit  of 
coverage  permitted  under  the  Act.  One 
respondent  suggested  that  this  language 
be  eliminated  fix)m  the  policy.  However, 
for  the  reason  outlined  in  the  proposed 
rule,  FEMA  believes  it  important  to 
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retain  this  language  and  it  is  included 
in  the  policies  as  originally  proposed. 

In  aadition  to  the  optional 
endorsement  included  in  the  proposed 
rule  for  coverage  for  land  subsidence, 
water  seepage  and  sewer  backup  where 
certain  enumeratedH:onditions  are 
present  as  already  discussed,  the  rule 
also  proposed  that  optional 
endorsements  be  offered  under  the 
Dwelling  Form  whereby  policyholders 
could  purchase  coverage  for  certain 
losses  due  to  increased  cost  of 
construction  arising  out  of  compliance 
with  local  floodplain  management 
ordinances;  and  the  standard  policy’s 
limitations  of  coverage  in  basements. 
Three  respondents  commented  on  the 
proposed  endorsements.  The  comments 
were  generally  supportive  with  regard  to 
the  endorsement  related  to  land 
subsidence,  water  seepage  and  sewer 
backups,  as  well  as  the  endorsement 
related  to  the  standard  policy’s 
limitations  of  coverage  in  basements. 
However,  one  private  insurance 
company  questioned  why  the  three 
endorsements  were  being  limited  to  the 
Dwelling  Form  and  then  only  to  single¬ 
family  detached  buildings  which,  at  the 
time  of  a  loss,  are  insured  for  at  least  80 
percent  of  their  replacement  cost  or  the 
maximum  amoimt  of  insurance 
available  imder  the  NFIP, 

From  a  review  of  the  legislation 
related  to  the  flood  insurance  program, 
it  appears  that,  from  the  beginning  of 
the  NFIP,  the  major  thrust  of  the 
program  was  toward  the  residential 
property  owner.  Specifically,  in  setting 
forth  the  scope  of  the  program  at  section 
1305(a)  of  the  Nation^  Flood  Instirance 
Act  of  1968,  as  amended.  Congress 
provided  that  priority  should  m  given 
to  “  *  *  *  residential  properties  which 
are  designed  for  the  occupancy  of  from 
one  to  four  feimilies  *  *  *  ”  Further,  at 
section  1362(c)  wherein  Congress 
provided  authorization  for  low  interest 
loans  for  elevation  of  structures  imder 
certain  circumstances,  such 
authorization  was  limited  to  a  “  *  *  * 
single-family  dwelling  structure  *  *  *  ” 
In  proposing  the  optional 
endorsements,  FEMA  chose  to  follow 
the  lead  of  Congress  and  limit  their 
availability  to  single  family  detached 
dwellings.  However,  as  previously 
discussed,  revisions  are  being  made  in 
this  final  rule  to  all  three  policies  to 
provide  for  land  subsidence,  water 
seepage  and  sewer  backup  coverage 
where  certain  enumerated  conditions 

FEMA  form  No.  I 


are  present.  Therefore,  the  Optional 
Endorsement  Related  to  Land 
Subsidence,  Seepage  of  Water  and 
Sewer  Backup  E^lusions  is  removed 
from  this  final  rule  and  changes  are 
being  made  in  this  final  rule  related  to 
the  other  optional  endorsements  as 
discussed  below. 

Optional  Endorsement  Related  to 
Coverage  for  Increased  Costs  of  Repair 
or  Reconstruction  Due  to  a  Community 
Flood  Plain  Management  Ordinance 

Regarding  the  endorsement  related  to 
the  increased  cost  of  construction 
arising  out  of  compliance  with  local 
flood  plain  management  ordinances,  a 
private  insurance  company  suggested 
that,  in  the  second  paragraph,  condition 
2.,  the  phrase  "market  value’’  be 
changed  to  “replacement  cost;’’  that  the 
endorsement  be  clarified  to  show  that 
the  intent  is  to  provide  coverage  for 
work  which  is  done  on  the  undamaged 
portion  of  the  dwelling  as  well  as  the 
damaged  portion;  and  that  the 
endorsement  be  amended  to  provide 
demolition  coverage.  An  association 
concerned  with  flood  plain  management 
commented  that  it  understood  that  it 
was  the  Federal  Insurance 
Administration’s  (FIA’s)  intent  to  study 
the  increased  cost  of  construction 
concept  in  a  team-work  approach  over 
the  coming  year  and  it  expressed 
interest  in  working  with  FIA  on  this 
issue.  FIA  is  appr^ative  of  the 
association’s  ofier  and  stands  ready  to 
work  with  the  association  eis  well  as  all 
other  interested  parties  on  this 
important  issue.  Further,  the 
suggestions  made  by  the  private 
insurance  company  are  worthwhile  and 
will  be  given  carefiil  consideration 
before  implementing  any  procedures  for 
providing  increased  cost  of  construction 
coverage.  However,  as  legislative 
initiatives  are  currently  imder 
development  which  will,  among  other 
things,  address  the  issue  related  to 
increased  cost  of  construction,  FEMA  is 
postponing  at  this  time  any  action 
related  to  coverage  for  increased  cost  of 
construction.  Optional  Endorsement  #1 
is,  therefore,  removed  from  this  final 
rule. 

Optional  Endorsement  Related  to 
Coverage  in  Basements 
A  private  insurance  company 
questioned  why  the  proposed 
endorsement  is  being  offered  to  Pre- 
FIRM  risks  in  certain  zones  and  why  the 

Title 


endorsement  is  being  limited  to , 
buildings  that  were  originally 
constructed  with  a  finished  floor, 
subgrade  on  all  sides  and  containing,  as 
originally  constructed,  a  living  room, 
dining  room,  and  kitchen.  The 
respondent  commented  that  these 
conditions  for  eligibility  will  mean  that 
the  coverage  would  be  available  to  only 
a  limited  number  of  structures 
countrywide. 

This  respondent’s  observation  is 
correct.  Upon  further  consideration  in 
FEMA,  it  was  decided  that,  due  to  such 
limited  availability  as  outlined  in  the 
proposed  rule,  FEMA  should  defer  at 
this  time  any  action  related  to  basement 
coverage  and  instead  study  the  issue 
further  with  the  option  of  developing  a 
more  broad  granting  of  basement 
coverage  by  endorsement  for  an 
additional  premium  at  actuarial  rates  at 
some  future  time.  Optional 
Endorsement  #2  is,  Aerefore  removed 
fi-om  this  final  rule. 

National  Enviionmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981.  No 
regulatory  impact  emalysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  were 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
as  amended  (44  U.S.C.  3501  et  seq.),  and 
assigned  Olvffl  control  number  3067- 
0021. 

Public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  3.8  hours  per 
claim.  The  burden  estimate  includes  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  requirements.  The 
following  forms  are  approved  for  NFIP 
use  to  obtain  data  required  by  this  rule. 
The  burden  estimate  for  each  form  is 
provided; 

I  Burden  estimate 


81-40 .  Wofksheet-Contents-Personal  Property .  2.5  hours. 

81-40 .  Worksheet-Building  .  2.5  hours. 

81 -41 A  .  Worksheet-Building  (Contd)  .  1.0  hour. 
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1.  Your  having  paid  the  correct  amount  of 
premium:  and 

2.  Our  reliance  on  the  accuracy  of  the 
information  and  statements  you  have 
furnished;  and 

3.  All  the  terms  of  this  policy,  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
and  Title  44  of  the  Code  of  Federal 
Regulations. 

On  this  basis,  you  are  insured  up  to  the 
lesser  of: 

1.  The  actual  cash  value,  except  as 
provided  in  Article  8,  not  including  any 
antique  value,  of  the  property  at  the  time  of 
loss;  or 

2.  The  amount  it  would  cost  to  repair  or 
replace  the  property  with  material  of  like 
kind  and  quality  within  a  reasonable  time 
after  the  loss. 

Article  1 — Persons  Insured 
We  insure  only: 

A.  The  named  Insured  and  legal 
representatives; 

B.  Any  mortgagee  and  loss  payee  named  in 
the  application  and  declarations  page,  as 
well  as  any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (See 
Article  9,  paragraph  P.),  in  the  order  of 
precedence  and  to  the  extent  of  their  interest 
but  for  no  more,  in  the  aggregate,  than  the 
interest  of  the  named  Insured. 

Article  2 — Definitions 
As  used  in  this  policy — 

Act  means  the  National  Flood  Insurance 
Act  of  1968,  and  any  acts  amendatory 
thereof. 

Actual  Cash  Value  means  the  replacement 
cost  of  an  insured  item  of  property  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  item  damaged. 

Application  means  the  statement  made  and 
signed  by  you  or  your  agent,  and  giving 
information  on  the  basis  of  which  we 
determine  the  acceptability  of  the  risk,  the 
policy  to  be  issued  and  the  correct  premium 
payment.  The  correct  premium  payment 
must  accompany  the  application  for  the 
policy  to  be  issued.  The  application  is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unit 
owners  which  manages  the  condominium 
building  in  which  you,  as  the  insured  unit 
owner,  maintain  your  residence. 

Base  flood  means  the  flood  having  a  one 
percent  chance  of  being  equalled  or  exceeded 
in  any  given  year. 

Basement  means  any  area  of  the  building, 
including  any  sunken  room  or  sunken 
portion  of  a  room,  having  its  floor  subgrade 
(below  groimd  level)  on  all  sides. 

Building  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  liquid  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
manufactured  (i.e.,  mobile)  home  on  a 
permanent  foundation,  subject  to  Article  6, 
paragraph  H.  and  a  walled  and  roofed 
building  in  the  course  of  construction, 
alteration  or  repair. 

Cancellation  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date. 

Coastal  High  Hazard  Area  means  an  area 
subject  to  hi^  velocity  waters,  including 
hurricane  wave  wash  and  tsunamis. 


Condominium  means  a  system  of 
individual  ownership  of  unite  in  a  multi-unit 
building  or  buildings  or  in  single-unit 
buildings  as  to  which  each  unit  owner  in  the 
condominium  has  an  undivided  interest  in 
the  common  areas  of  the  buildingfs)  and 
facilities  that  serve  the  building(s). 

Condominium  Association  Policy  means  a 
policy  of  flood  insurance  coverage  issued  to 
an  association  pursuant  to  the  Act. 

Declarations  Page  is  a  computer  generated 
summary  of  information  furnished  by  you  in 
the  application  for  insurance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  our  name.  The  declarations 
page  is  a  part  of  this  flood  insurance  policy. 

Direct  Physical  Loss  By  or  From  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical  ■ 
changes,  to  the  insu^  property  [building  or 
personal  property)  which  is  directly  and 
proximately  caused  by  a  flood  (as  defined  in 
this  policy). 

Dwelling  means  a  building  designed  for  use 
as  a  residence  for  no  more  than  four  families 
and  a  single  family  dwelling  unit  in  a 
condominium  building. 

Elevated  Building  means  a  non-basement 
building  which  has  its  lowest  elevated  floor 
raised  above  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  means  a 
community  wherein  a  Flood  Hazard 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amounts  of  insurance  are  available 
under  the  Act. 

Expense  Constant  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray  the 
Federal  Government’s  policywriting  and 
other  expenses. 

Expiration  Date  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fee  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray 
certain  administrative  expenses  inoured  in 
carrying  out  the  National  Flood  Insurance 
Program  not  covered  by  the  expense 
constant.  This  fee  was  established  by  section 
1307(a)(l)(B)(iii)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  and  is 
not  subject  to  producers’  commissions, 
expense  allowances,  or  state  or  local 
premium  taxes. 

Flood  means: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  area  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  deffned  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dry  land  areas, 
including  your  premises,  as  when  earth  is 
carried  by  a  current  of  water  and  deposited 
along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 

a  result  of  erosion  or  imdermining  caused  by 
waves  or  currents  of  water  exceeding  the 


cyclical  levels  which  result  in  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  ffxtures,  alterations, 
installations,  or  additions  comprising  a  part 
of  the  insured  building  or  condominium 
dwelling  unit. 

Manufactured  home  means  a  building 
transportable  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 
foundation  when  connected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  under 
this  policy,  a  manufactured  home  must  be  on 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 

Mobile  home  means  a  manufactured  home. 
National  Flood  Insurance  Program  means 
the  program  of  flood  insurance  coverage  and 
floodplain  management  administered  under 
the  Act  and  applicable  Federal  regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B. 

Policy  means  the  entire  written  contract 
between  you  and  us;  it  includes  this  printed 
form,  the  application,  and  declarations  page, 
any  endorsements  which  may  be  issued  and 
any  renewal  certificates  indicating  that 
coverage  has  been  instituted  for  a  new  policy 
and  policy  term.  Only  one  dwelling  building 
or  unit,  specifically  described  by  you  in  the 
application,  may  1m  insured  imder  this 
policy,  unless  application  to  cover  more  than 
one  dwelling  building  or  unit  is  made  on  a 
form  or  in  a  format  approved  for  that  purpose 
by  the  Federal  Insurance  Administrator. 

Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  effective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  commimity  in  which  the  building  is 
located,  whichever  is  later. 

Pre-FIRM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31, 1974,  or  before  the 
effective  date  of  the  initial  FIRM  for  the 
community  in  which  the  building  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  flat 
charge  per  policy  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  community  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Program  Community  means  a 
community  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  condominium  building  means 
a  building  owned  by  the  members  of  a 
Condominium  Association  containing  one  or 
more  residential  units  and  in  which  at  least 
75  percent  of  the  floor  area  within  the 
building  is  residential. 

Special  hazard  area  means  an  area  having 
special  flood,  mudslide,  (i.e.,  mudflow)  and/ 
or  /food-related  erosion  hazards,  and  shown 
on  a  FHBM  or  FIRM  as  Zone  A,  AO,  Al-30, 
AE,  A99,  AH,  AR,  VO,  Vl-30,  VE,  V,  M  or 
E. 
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Unit  means  a  single  family  dwMiag  unit, 
owned  by  the  named  Insured,  In  a 
condcaniniuoi  building. 

Valued  policymeaDS  a  policy  contract  in 
which  the  insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  th^  mhie 
being  payable  in  event  of  total  loss. 

Walled  and  Roofed  means  the  building  has 
in  place  two  or  more  exterior,  rigid  walls  and 
the  roof  is  fully  secured  so  that  the  building 
will  resist  flotation,  collapse  and  lateral 
movement. 

Article  ^—Losses  Nat  Covered 
We  only  provide  coverage  for  direct 
physical  loss  by  or  from  flood  which  means 
we  do  not  cover. 

A.  Compensation,  reimbursement  or 
allowance  for: 

1.  Loss  of  use  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  property  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  resulting  from  interruption  of 
business,  profession,  or  manufe^ure. 

5.  Your  additional  living  expenses  incurred 
while  the  instired  building  is  being  repaired 
m  is  uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  result  of  any  ordinance 
regulating  reconstruction  or  repair. 

7.  Any  other  economic  loss. 

B.  Leases  from  other  aisuolties,  including 
loss  caused  by: 

1.  Theft,  fire,  windstorm,  wind,  explosion, 
earthquake,  land  sinkage,  landslide, 
destabilization  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsurface 
land  areas,  gradual  erosion,  or  any  other 
earth  movement  except  such  muralides  (i.e., 
mudflows)  or  erosion  as  is  covered  under  the 
peril  of  flood. 

2.  Rain,  snow,  sleet,  hail  or  water  spray. 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  unless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is  the 
proximate  cause  of  the  land  subsidence, 
sewer  backup,  or  seepage  of  water,  (c)  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  the  flood  has  receded,  and  (d)  the 
insured  building  must  be  insured,  at  the  time 
of  the  loss,  ftn  at  least  80  percent  of  its 
replacement  cost  or  the  maximum  amount  of 
insmance  available  under  the  National  Flood 
liaurance  Program. 

4.  Freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Water,  moisture,  mildew,  mold  or 
mudslide  (i.e.,  mudflow)  damage  resulting 
primarily  from  any  condition  substantially 
amfined  to  the  described  dwelling  or  from 
any  condition  which  is  within  your  control 
(iiicluding  but  not  limited  to  d^ign, 
structural  or  mechanical  detects,  teilures, 
stoppages  or  breakages  of  water  or  sewer 
lines,  drains,  pumps,  fixtures  or  equipanent). 

C  Losses  of  the  following  nature: 

1.  A  loss  which  is  already  in  progress  as 
of  12K)1  a.m.  of  the  first  day  of  the  policy 
term,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  you,  a  loss 
which  is  already  in  progress  as  of  12:01  a.m. 


on  the  date  when  the  additional  coverage 
becennes  effective. 

2.  A  loss  from  a /food  whkdi  is  confined 
to  the  premises  on  vdiich  your  insured 
property  is  located  unless  the /food  is 
displac^  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  your  modification  to 
the  insured  property  which  materially 
increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  you  or 
any  member  of  your  household. 

5.  A  loss  cau^  by  or  resulting  frcun 
power,  heating  or  cooling  failure,  unless  such 
failure  results  from  physical  damage  to 
power,  heating  or  cooling  equipment  situated 
on  the  premises  where  the  described  building 
at  unit  is  located,  caused  by  a  flood. 

6.  Loss  to  any  building  or  contents  located 
on  property  le^ed  from  the  Federal 
Government,  arising  from  or  incident  to  the 
flooding  of  the  property  by  the  Federal 
Government,  where  the  lease  expressly  holds 
the  Federal  Government  harmless,  under 
flood  insurance  issued  imder  any  Federal 
Government  program,  from  loss  arising  from 
or  incident  to  the  flooding  of  the  property  by 
the  Fednal  Government. 

Article  4 — Frqperty  Covered  (Suited  to 
Articles  3, 5,  and  6  Provisions,  Which  Also 
Apply  to  the  Other  Articles,  Terms  and 
Conditioru  o/  This  Policy,  Including  the 
Insuring  Agreement) 

Coverage  A — Building  Property 
Subject  to  paragraph  C.  below,  we  cover 
your  dwelling  which  includes: 

A.  A  residential  building,  not  a 
condominium,  designed  for  principal  use  as 
a  dwelling  place  for  no  more  than  four 
temilies,  Including: 

1.  Additions  and  extensions  attached  to 
and  in  contact  with  the  dwelling  by  means  of 
a  common  wall  (but  see  Article  6,  paragr^b 
D.2.). 

2.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
dwelUi^  at  an  appurtenant  structure  while 
stored  inside  a  folly  enclosed  building: 

a.  At  the  property  address,  or 

b.  On  an  adjacent  property  at  the  time  of 
loss;  or 

c.  In  case  of  another  building  at  the 
property  address  which  does  not  have  walls 
cn  all  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  building  during 
flooding  (the  flotation  out  of  the  building 
shall  be  deemed  by  you  and  us  to  establish 
the  conclusive  presumption  that  the 
materials  end  supplies  were  not  reasonably 
secured  to  prevent  flotation,  in  which  case  no 
coverage  is  provided  for  such  materials  and 
supplies  under  this  policy). 

3.  .As  appurtenant  structures,  detached 
garages  and  carports  located  at  the  described 
premises,  at  your  option  at  the  time  of  loss, 
in  an  amount  up  to  10  percent  of  the  amount 
of  insurance  you  have  purchased  to  cover  the 
dwelling,  including  additions  to  the  dwelling. 
By  exercising  this  option,  you  reduce  the 
amount  of  insurance  available  to  cover  other 
loss  relating  to  Coverage  A. 

This  option  may  not  be  used  to  extend 
coverage  to  buildings: 

a.  Oonipied,  rented  or  leased  in  whole  or 
in  part  for  dwelling  purposes  (nr  held  for 
such  use);  or 


b.  Used  in  whole  or  In  pert  for  business  or 
fanning  purposes  (or  held  for  such  uses);  or 

c.  Which  are  boathouses. 

4.  A  building  in  the  course  of  construction 
before  it  is  walled  and  roofed  subject  to  the 
following  conditions: 

a.  The  amount  of  the  deductible  for  each 
loss  occurrence  before  the  building  is  walled 
and  roofed  is  two  times  the  dedui^le  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed; 

b.  Coverage  is  provided  before  the  building 
is  walled  and  roofed  only  while  construction 
is  in  progress,  or  if  construction  is  halted, 
only  for  a  period  of  vqi  to  90  continuous  days 
thereafter,  imtil  construction  is  resumed;  a^ 

c.  There  is  no  coverage  before  the  building 
is  walled  and  roofed  where  the  lowest  flocv, 
including  basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of  an 
elevated  building  is  below  the  base  flood 
elevation  in  Zones  AH,  A£  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wave  actima  in  Zones  V’E 
or  Vl-30.  The  lowest  floor  levels  are  besed 
on  the  botU»n  of  the  lowest  horizcmtal 
structural  m^nber  of  the  floor  in  Zemes  VE 
or  Vl-30  and  the  tcqi  of  the  floor  in  Zones 
AH,  AEm  Al-30. 

B.  Or,  we  cover  your  single-family  dwelling 
unit,  including  imfmvements  therein  owned 
solely  by  you,  in  a  condominium  building. 

We  also  cover  your  share  of  assessments 
made  against  you  as  a  tenant  in  common  in 
that  budding’s  common  elements  and  the 
common  elements  of  any  other  building  of 
your  Condominium  Association  covert  by 
insnrance  that  is: 

1.  In  the  name  of  your  Condominium 
Association; 

2.  Provided  under  the  Act;  and 

3.  In  an  amount  at  least  equal  to  the  actual 
cash  value  of  the  building’s  coimnon 
elements  at  the  beginning  of  the  current 
policy  term  m  the  maximum  building 
coverage  limit  available  under  the  Act, 
whicb^r  is  less. 

Provided,  with  respect  to  coverage  for 
single-temily  dwelling  unit  assessments: 

1.  Coverage  is  available  only  when  each  of 
the  unit  owners  comprising  the  mranbership 
of  the  Association  are  also  assessed  by  reason 
of  the  same  cause  and  provided  the 
assessment  arises  out  of  a  direct  physical  loss 
by  or  from  flood  to  the  condominium 
building  in  which  your  unit  is  located  or  to 
another  condominium  building  of  the 
Association,  as  to  which  the  condominium 
documents  (Articles  of  Association, 
Declarations,  and  your  Deed)  impose  upon 
you  the  responsibility  for  such  an 
assessment).  The  deductibles  provisions  of 
Article  7  of  this  policy  do  not  apply  to 
assessments. 

2.  Assessments  made  by  the  Association  to 
recoup  the  amount  of  a  loss  deductible 
incurred  by  the  Association  in  connection 
with  any  condominium  building  or  contents 
policy  of  insurance  are  not  cove^. 

3.  Assessments  made  by  the  Association  in 
connection  with  loss  of  or  damage  to 
personal  property,  including  any  contents  of 
any  condominium  building  of 
Association,  are  not  covered. 

4.  Assessments  made  by  the  Association  of 
a  condominium  building  are  not  covered  if 
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the  assessments  are  made  to  recoup  loss  not 
reimbursed  to  the  Association,  under  a  policy 
of  insurance  issued  pursuant  to  the  National 
Flood  Insurance  Program,  by  reason  of  the 
fact  that  the  condominium  building  insured 
under  such  policy  was  not,  at  the  time  of  the 
loss,  insxued  in  an  amount  equal  to  the  lesser 
of  80  percent  or  more  of  the  ^11  replacement 
cost  of  the  building  or  the  maximum  amount 
of  insurance  available  imder  the  National 
Flood  Insurance  Program. 

C.  And  we  cover  fixtures  including  the 
following  items  of  property,  if  owned  solely 
by  you.  for  which  coverage  is  not  provided 
under  "Coverage  B  -  Personal  Property”; 

•  Furnaces 

•  Wall  mirrors  permanently  installed 

•  Permanently  Installed  Comer 
Cupboards,  Bookcases,  Paneling,  and 
Wdlpaper 

•  Venetian  Blinds 

•  Central  Air  Conditioners 

•  Awnings  and  Canopies 

•  Elevator  Equipment 

•  Fire  Sprinkler  Systems 

•  Built-in  Dishwashers 

•  Garbage  Disposal  Units 

•  Outdoor  Antermas  and  Aerials 

•  Pumps  and  Machinery  for  operating 
them 

•  Carpet  Permanently  Installed  Over 
Unfinisted  Flooring 

•  Built-in  Microwave  Ovens 

•  Hot  Water  Heaters,  Including  Solar 
Water  Heaters 

•  Ranges  and  Stoves 

•  Radiators 

•  Kitchen  Cabinets 

•  Light  Fixtures 

•  Plumbing  Fixtures 

•  Refirigerators 

Coverage  B — Personal  Property 

A.  Subject  to  paragraphs  B.  and  C.  below, 
we  cover  personal  property: 

1.  Owned  by  you  as  contents  incidental  to 
the  occupancy  of  the  building. 

2.  Owned  by  members  of  your  family  in 
your  household. 

3.  At  your  option  and  within  the  limits  of 
personal  property  coverage  you  have 
purchased,  own^  by  your  guests  and 
servants. 

Such  personal  property  is  covered  while 
stored; 

a.  Within  your  dwelling; 

b.  Within  a  fully  enclosed  building  at  the 
property  address; 

c.  Within  a  building  having  in  place  two 
or  more  rigid  walls  and  a  fully  secured  roof 
if  the  contents  are  secured  to  prevent 
flotation  out  of  the  building  during  flooding. 
The  flotation  out  of  the  budding  during 
flooding  of  any  such  contents  shall  be 
deemed  to  establish  the  conclusive 
presumption  that  the  contents  were  not 
reasonably  secured  to  prevent  flotation;  or 

d.  At  a  temporary  location,  as  expressly 
authorized  under  this  policy  (see  Article  5, 
paragraph  C2.). 

B.  Coverage,  under  this  “Coverage  B — 
Personal  Property,”  includes  the  following 
property  if  owned  solely  by  you,  for  which 
coverage  is  not  provided  under  "Coverage 
A — ^Building  Property”: 

•  Clothes  Washers 


•  Clothes  Dryers 

•  Food  Freezers 

•  Air  Conditioning  Units 

•  Portable  Dishwashers 

•  Carpet,  including  wall-to-wall  carpet, 
over  finished  flooring  and  whether  or  not  it 
is  permanently  installed 

•  Carpet  not  permanently  installed  over  - 
unfinished  flooring 

•  Outdoor  equipment  and  fiimiture  stored 
inside  the  dwelling  at  another  fully  enclosed 
building  at  the  property  address 

•  Portable  microwave  ovens  and  “cook- 
out”  grills,  ovens  and  the  like 

C  Limitations.  Under  this  "Coverage  B — 
Personal  Property”  we  shall  not  reimburse 
you  for  loss  as  to: 

1.  Personal  property  owned  by  you  in 
common  with  any  unit  owners  comprising 
the  membership  of  a  Condominium 
Association. 

2.  The  following  personal  property  to  the 
extent  the  loss  to  any  one  or  more  of  such 
property  exceeds,  individually  or  in  total, 
$250.00: 

•  Artwork,  including  but  not  limited  to, 
paintings,  etchings,  pictures,  tapestries,  art 
glass  windows  including  their  frames, 
statuary,  marbles,  and  bronzes; 

•  Rare  books; 

•  Necklaces,  bracelets,  gems,  precious  or 
semi-precious  stones,  watches,  articles  of 
gold,  silver,  or  platinum;  at 

•  Furs  or  any  article  containing  fur  which 
represents  its  principal  value. 

Coverage  C — Debris  Removal 
Within  the  limits  of  your  coverage,  we 
cover  any  expense  you  incur,  including  the 
value  of  your  own  labor  and  the  labor  of 
members  of  your  household  at  prevailing 
Federal  minimiim  wage  rates,  as  a  resiUt  of 
removing  debris  of,  on  or  from  the  insured 
property  so  long  as  the  debris  problem  was 
directly  caused  by  a  flood.  Under  these 
provisions  coverage  extends  to: 

A.  Non-owned  debris  from  beyond  the 
boimdaries  of  the  described  premises  which 
is  physically  on  the  insured  property. 

B.  Parts  of  the  insured  property  which  is 
anywhere; 

1.  On  the  described  premises;  and 

2.  On  property  beyond  the  boimdaries  of 
the  describe  premises. 

Article  5 — Special  Provisions  Applicable  to 
Coverages  A,  B.  and  C 

A.  Condominium  unit  owner  coverage  is 
excess  over  Association  coverage.  The 
insurance  under  this  policy  sh^l  be  excess 
over  any  insurance  in  the  name  of  your 
Condominium  Association  covering  the  same 
property  covered  by  this  policy.  Loss  shall 
not  be  paid  under  "Coverage  A — Building 
Property”,  paragraph  B.,  and  under 
"Coverage  B — Personal  Property”  until  we 
have  verified  the  extent  to  whi(±  loss  to 
improvements  and  personal  property  within 
your  unit,  and  to  the  common  elements  of 
your  buildiitg  or  any  other  building  of  your 
Condominium  Association,  is  covered  by  any 
insurance  in  the  name  of  your  Condominium 
Association. 

Should  the  amount  of  insurance  collectible 
under  this  policy  for  a  loss,  when  combined 
with  any  recovery  available  to  you  as  a  tenant 


in  common  under  any  Condominium 
Association  flood  insurance  policy  provided 
under  the  Act  for  the  same  loss,  exceed  the 
statutorily  permissible  limits  of  building 
coverage  available  for  the  insuring  of  si^e- 
family  dwellings  under  the  Act,  then  the 
limits  of  building  coverage  under  this  policy 
shall  be  reduced  in  regai^  to  that  loss  by  the 
amount  of  such  excess. 

B.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  you  have  purchased 
a  siiflicient  amoimt  of  coverage,  i.e.,  in  an 
amount  equal  to  the  lesser  of  the  value  of  the 
damaged  property  under  the  terms  and 
conditions  of  this  policy  (and  regardless  of 
whether  the  amount  of  insurance  purchased 
is  greater  than  such  value)  or  the  limit  of 
coverage  permitted  tmder  the  Act. 

C  Insured  Property,  Covered  Locations. 

Your  dwelling  and  personal  property  are 
covered  while  the  property  is  located; 

1.  At  the  property  address  shown  on  the 
application  or  endorsement,  if  corrected  by 
endorsement;  and 

2.  For  45  days,  at  another  place  above 
ground  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insur^  property 
shall  necessarily  be  removed  by  you  in  order 
to  protect  and  preserve  it  from  flood,  due  to 
the  imminent  danger  of  flood  (provided, 
.personal  property  so  removed  must  be  placed 
in  a  fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  you. 
including  the  value  of  your  own  labor  and 
the  labor  of  members  of  your  household  at 
prevailing  Federal  minimum  wage  rates,  in 
moving  any  of  your  insured  property 
temporarily  away  from  the  peril  of  flood  shall 
be  reimbursed  to  you  in  an  amount  not  to 
exceed  $500.  This  policy’s  deductible 
amoimts,  as  provided  for  at  Article  7,  shall 
not  be  appli^  to  this  reimbursement. 

D.  Coverage  For  Certain  Loss  Mitigation 
Measures.  When  the  insurance  under  this 
policy  covers  a  building,  reasonable  expenses 
incurred  by  you  for  the  purchase  of  the 
following  items  are  also  covered,  in  an 
aggregate  amoimt  not  to  exceed  $750.00; 

1.  Sandbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  lumber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees; 

3.  Pumps:  and 

4.  Wood: 

all  for  the  purpose  of  saving  the  building  due 
to  the  imminent  danger  of  a  flood  loss, 
including  the  value  of  your  own  labor  and 
the  labor  of  members  of  your  household  at 
prevailing  Federal  minimum  wage  rates. 

The  policy's  building  deductible  amount, 
as  provided  for  at  Artiide  7,  shall  not  be 
applied  to  this  reimbursement. 

For  reimbursement  under  this  paragraph  D. 
to  apply,  the  following  conditions  must  be 
met: 

a.  The  insured  property  must  be  in 
inuninent  danger  of  sustaining  flood  damage; 
and 

b.  The  threat  of  flood  damage  must  be  of 
such  inuninence  as  to  lead  a  person  of 
common  prudence  to  apprehend  flood 
damage;  and 

c.  A  general  and  temporary  condition  of 
flooding  in  the  area  must  occur,  even  if  the 
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flooding  does  not  reach  the  insured  property, 
or  a  legally  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
conununity  in  which  the  insured  property  is 
located  calling  for  measures  to  preserve  life 
and  property  from  the  peril  of  flood. 

Article  6— Property  Not  Covered 
We  do  not  cover  any  of  the  following; 

A.  Valuables  and  conunercial  property, 
meaning: 

1.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  property  used  in  a 
business. 

2.  Personal  property  used  in  connection 
with  any  incidental  commercial  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning: 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
was  newly  constructed  or  substantially 
improved  on  or  after  October  1, 1982. 

2.  Personal  property  in  the  open. 

C.  Structures  other  than  buildings, 
including: 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  swimming  pools. 

3.  Open  structures  and  personal  property 
located  in,  on,  or  over  water,  including  boat 
houses  or  any  structure  or  building  into 
which  boats  are  floated. 

4.  Undergroimd  structiires  and  equipment, 
including  wells,  septic  tanks  and  septic 
systems. 

D.  Other  real  property,  including: 

1.  Land,  land  values,  lawns,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  surfaces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walls  of  the 
insured  building  or  unit. 

E.  Other  personal  property,  meaning: 

1.  Animals,  livestock,  birds,  and  fish. 

2.  Aircraft. 

3.  Any  self-propelled  vehicle  or  machine 
and  motor  vehicle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  building,  operated 
principally  on  your  premises,  and  not 
licensed  for  highway  use)  including  their 
parts  and  equipment. 

4.  Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  Watercraft  including  their  furnishings 
and  equipment. 

F.  Basements,  building  enclosures  lower 
than  the  elevated  floors  of  elevated  buildings, 
and  personal  property,  as  follows: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIRM  building,  including  a 
manufactured  (i.e.,  mobile)  home: 

a.  Personal  property. 

b.  Building  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 


footings,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  building. 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Building  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements, 
except  for  the  required  utility  connections, 
fiberglass  insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  drywalls  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  iYoviaed,  with  regard  to  both  1.  and  2., 
except  for  the  case  of  a  dwelling  unit  in  a 
condominium  building  as  to  which  the 
Association’s  coverage  is  sufficient  to  cover 
such  property,  the  following  building  and 
personal  property  items  connected  to  a 
power  source  and  installed  in  their 
functioning  location  are  covered  so  long  as 
you  have  purchased  building  and  personal 
property  coverage,  as  appropriate: 

•  Sumppiunps 

•  Well  water  tanks  and  pumps 

•  Oil  tanks  and  the  oil  in  them 

•  Cisterns  and  the  water  in  them 

•  Natural  gas  tanks  and  the  gas  in  them 

•  Pumps  and  or  tanks  used  in  conjimction 
with  solar  energy 

•  Furnaces 

•  Hot  water  heaters 

•  Clothes  washers  and  dryers 

•  Food  froezers  and  the  food  in  them 

•  Air  conditioners 

•  Heat  pumps 

•  Electrical  jimction  and  circuit  breaker 
boxes 

•  Clean-up 

•  Stairways  and  staircases  attached  to  the 
building  which  are  not  separated  from  the 
building  by  elevated  walkways. 

•  Elevators,  dumbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  after  October  1, 1987. 

G.  Property  below  pound,  meaning  a 
building  or  unit  and  its  contents.  Including 
personal  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit,  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  (in  the 
Regular  Program)  or  the  adjacent  ground 
level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjimction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e.,  mobile)  home  located  or 
placed  within  a  FEMA  designated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement: 

I.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer’s 
specifications;  or 

3.  In  compliance  with  the  community's 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile) 
home  on  a  permanent  foundation 
continuously  insured  by  the  National  Flood 


Insurance  Propam  at  the  same  site  at  least 
since  September  30, 1982. 

I.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  U.S.C.  3501  et  seq.,  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub.  L. 
101-591, 16  U.S.C.  3501  et  seq. 

Article  7 — Deductibles 

A.  Each  loss  to  your  insured  property  is 
subject  to  a  deductible  provision  under 
which  you  bear  a  portion  of  the  loss  before 
payment  is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  personal 
property  loss  including,  as  to  each,  any 
appurtenant  structure  loss  and  debris 
removal  expense. 

C  For  any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  community  or  for  any 
property  located  in  a  Regular  Propam 
community  in  Zones  A,  AO,  AH,  Al-30,  AE, 
VO,  Vl-30,  VE,  or  V  where  the  rates 
available  for  buildings  built  before  the 
effective  date  of  the  initial  Flood  Insurance 
Rate  Map  or  December  31, 1974,  whichever 
is  later,  are  used  to  compute  the  premium, 
the  amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows:  We 
shall  be  liable  only  when  such  loss  exceeds 
$750.00,  or  the  amount  of  any  higher 
deductible  which  you  selected  when  you 
applied  for  this  policy  or  subsequently  by 
endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  We  shall  be  liable 
only  when  such  loss  exceeds  $500.00,  or  the 
amount  of  any  higher  deductible  which  you 
selected  when  you  appUed  for  this  policy  or 
subsequently  by  endorsement. 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  Q  or  D.  above,  an 
additional  deductible  in  the  sum  of  $250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  payment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3,  paragraph  B.3. 

Article  8 — Replacement  Cost  Provisions 
Subject  to  Article  7  and  the  limits  of 
building  coverage  you  have  purchased,  these 
provisions  shall  apply  only  to  a  single  family 
dwelling  which  is  your  principal  residence 
and  which  is  covered  under  this  policy.  . 

For  purposes  of  this  Article  8,  a  single 
family  dwelling  qualifies  as  your  principal 
residence  provided  that,  at  the  time  of  the 
loss,  you  or  your  spouse  have  lived  in  your 
building  for  either: 

1.  80  percent  of  the  calendar  year 
immediately  preceding  the  loss;  or 

2.  80  percent  of  the  period  of  your 
ownership  of  the  insu^  building,  if  less 
than  one  calendar  year  immediately  preceded 
the  loss. 

The  following  are  excluded  from 
replacement  cost  coverage: 

1.  A  unit,  in  a  condomiruum  building,  not 
used  exclusively  for  single  family  dwelling 
purposes. 
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2.  Outdoor  antennas  and  aerials,  awnings, 
and  other  outdoor  equipment,  all  whether 
attached  to  the  building  or  not. 

3.  Carpeting. 

4.  Appliances. 

Under  this  Article: 

A.  If  at  the  time  of  loss  the  total  amount 
of  insurance  applicable  to  the  dwelling  is  60 
percent  or  more  of  the  full  replacement  cost 
of  such  dwelling,  or  is  the  maximum  amount 
of  insurance  available  imder  the  National 
Flood  Insurance  Program,  the  coverage  of 
this  po/icy  applicable  to  the  dwelling  is 
extended  to  include  the  full  cost  of  repair  or 
replacement  (without  deduction  for 
depreciation). 

B.  If  at  the  time  of  loss  the  total  amount 

of  insurance  applicable  to  the  dwelling  is  less 
than  80  percent  of  the  full  replacement  cost 
of  such  dwelling  and  less  thw  the  muYimnin 
amoimt  of  insurance  available  under  the 
National  Flood  Insurance  Pro^tim,  our 
liability  for  loss  shall  not  exceed  the  larger 
of  the  following  amoimts: 

1.  The  actual  cash  value  (meaning 
replacement  cost  less  depreciation)  of  that 
part  of  the  dwelling  damaged  or  destroyed;  or 

2.  That  portion  of  the  full  cost  of  repair  or 
replacement  without  deduction  for 
depreciation  of  that  part  of  the  dwelling 
damaged  or  destroyed,  which  the  total 
amount  of  insurance  applicable  to  the 
dwelling  bears  to  80  percent  of  the  full 
replace^nt  cost  of  such  dwelling. 

If  80  percent  of  the  full  replacement  cost 
of  such  dwelling  is  greater  than  the  maximum 
amount  of  insurance  available  under  the 
National  Flood  Insurance  Program,  use  the 
maximum  amount  in  lieu  of  the  80  percent 
figure  in  the  application  of  this  limit 

C.  Our  liability  for  loss  under  this  policy 
shall  not  exceed  the  smallest  of  the  following 
amounts: 

1.  The  limit  of  liability  of  this  policy 
applicable  to  the  damaged  or  destroyed 
building;  or 

2.  The  replacement  cost  of  the  dwelling  or 
any  part  thereof  identical  with  such  dw^ling 
on  the  same  premises  and  intended  fw  the 
same  occupancy  and  use;  or 

3.  The  amount  actually  and  necessarily 
expended  in  repairing  or  replacing  said 
dwelling  or  any  part  ^reof  intended  for  the 
same  occupancy  and  use. 

D.  When  the  full  cost  of  repair  or 
replacement  is  more  than  $1,000  or  more 
than  5  percent  of  the  whole  amount  of 
ins\irance  applicable  to  said  dwelling,  we 
shall  not  be  liable  for  any  loss  under 
paragraph  A.  or  subparagraph  B.2.  of  these 
provisions  unless  and  until  actual  repair  or 
replacement  is  cocq>leted. 

E.  In  determining  if  the  whole  amount  of 
insurance  applicable  to  said  dwelling  is  60 
percent  or  more  of  the  full  replacement  cost 
of  such  dwelling,  the  cost  of  excavations, 
underground  flues  and  pipes,  imdeigrmmd 
wiring  and  drains,  and  brick,  stone  and 
concrete  foimdations,  piers  and  other 
supports  which  are  below  the  imder  surface 
of  the  lowest  basement  floor,  or  where  there 
is  no  basement,  which  are  below  the  surfoce 
of  the  ground  inside  the  foundation  walls, 
shall  be  disregarded. 

F.  You  may  elect  to  disregard  this 
condition  in  making  clmm  hereunder,  but 


such  election  shall  not  preiudioe  your  right 
to  make  further  claim  within  180  days  after 
loss  for  any  additional  liability  brought  about 
by  these  provisions. 

G.  These  Replacement  Cost  Provisions  do 
not  apply  to  any  manufactured  (i.e.,  mobile) 
home  which  when  assembled  is  not  at  least 
16  feet  wide  or  does  not  have  an  area  within 
its  perimeter  walls  of  at  least  600  square  feet 
or  personal  property  (contents)  covered 
under  this  policy,  nor  do  they  apply  to  any 
loss  where  insured  property  is  abandoned 
and  remains  as  deb^  at  the  property  address 
following  a  loss. 

H.  If  your  dwelling  sustains  a  total  loss  or 
if  we  should  pay  you  the  entire  building  loss 
proceeds  under  these  Replacement  Cost 
Provisions,  there  is  no  requirement  that  you 
rebuild  the  building  at  the  insured  property 

.  address. 

I.  If  the  commimity  in  which  your  property 
is  located  has  been  converted  from  the 
Emergency  Program  to  the  Regular  Program 
during  the  current  policy  term,  then  these 
Replacement  Cost  Provisions  shall  be  applied 
ba^  on  the  maximum  amoimt  of  insurance 
available  under  the  National  Flood  Insurance 
Program  at  the  beginning  of  the  current 
policy  term  instead  of  at  the  time  of  loss. 

Article  9 — General  Conditions  and  Provisions 

A.  Pair  and  Set  Clause:  If  3rou  lose  an 
article  which  is  part  of  a  pair  or  set,  we  will 
have  the  option  of  paying  you  an  amount 
equal  to  the  cost  of  replacing  the  lost  article, 
less  depreciation,  w  an  amoimt  which 
represents  the  fair  proportion  of  the  total 
value  of  the  pair  or  set  that  the  lost  article 
bears  to  the  pair  or  set 

B.  Concealment.  Fraud:  We  will  not  cover 
you  under  this  policy,  which  shall  be  void, 
nor  can  this  policy  be  renewed  or  any  new 
flood  insurance  coverage  be  issued  to  you  if: 

1.  You  have  sworn  falsely,  or  willfully 
concealed  or  misrepresented  any  material 
fact;  or 

2.  You  have  done  any  fraudulent  act 
concerning  this  insurance  (see  paragraph 
F.l.d.  below);  or 

3.  You  have  willfully  concealed  or 
misrepresented  any  fact  on  a  “Recertification 
Questionnaire,”  which  causes  us  to  issue  a 
policy  to  you  based  on  a  premium  amount 
which  is  less  than  the  premium  amount 
which  would  have  been  payable  by  you  were 
it  not  for  the  misstatement  of  fact  (see 
paragraph  G.  below). 

C.  Other  Insurance.  If  a  loss  covered  by  this 
policy  is  also  covered  by  other  insurance 
whether  collectible  m  not,  except  insurance 
in  the  name  of  the  Condominium  Association 
issued  pursuant  to  the  Act,  we  will  pay  only 
the  proportion  of  the  loss  that  the  liMt  of 
liability  that  applies  undmr  this  policy  bears 
to  the  total  amount  of  insurance  covering  the 
loss. 

If  there  is  other  insurance  in  the  name  of 
the  Condominium  Association  covering  the 
same  property  covered  by  this  policy;  &is 
insurance  sh^l  be  excess  over  the  other 
insurance. 

D.  Amendments.  Waivers.  Assignment: 
This  policy  cannot  be  amended  nor  can  any 
of  its  proviskms  be  waived  widiout  the 
express  written  consent  of  the  Federal 
Insurance  AdministratOT.  No  action  we  take 


under  the  terms  of  this  policy  can  constitute 
a  waiver  of  any  of  our  rights.  Except  in  the 
case  of  1.  a  contents  only  policy,  and  2.  a 
policy  issued  to  cover  a  building  in  the 
course  of  construction,  assignment  of  this 
policy,  in  writing,  is  allowed  upon  transfer  of 
title. 

E.  Cancellation  of  Policy  By  You  : 

.You  may  cancel  ttiis  policy  at  any  time  but 
a  refund  of  premium  money  will  only  be 
made  to  you  when: 

1.  You  cancel  because  you  have  transferred 
ownership  of  the  describe  building  or  unit 
to  someone  else.  In  this  case,  we  will  refund 
to  you,  once  we  receive  your  written  request 
for  cancellation  (signed  by  you),  the  excess 
of  premiums  paid  by  you  which  apply  to  the 
unused  portion  of  the  policy’s  term,  pro  rata 
but  with  retention  of  the  expense  constant 
and  the  Federal  policy  fee. 

2.  You  cancel  a  policy  having  a  term  of  3 
years,  on  an  anniversary  date,  and  the  reason 
for  the  cancellation  is: 

a.  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  end  we  have  received  a  uTitten 
concurrence  in  the  cancellation  from  any 
mortgagee  of  which  we  have  actual  notice;  or 

b.  You  have  extinguished  the  insured 
mortgage  debt  and  are  no  longer  required  by 
the  mortgagee  to  maintain  the  coverage. 

Refund  of  any  premium,  under  this 
subparagraph  2.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  You  cancel  because  we  have  determined 
that  your  property  is  not,  in  fact,  in  a  special 
hazard  area;  and  you  were  required  to 
purchase  flood  insurance  coverage  by  a 
private  lender  or  Federal  agency  pursuant  to 
the  Act,  and  the  lender  or  Federal  agency  no 
longer  requires  the  retention  by  you  of  the 
coverage.  In  this  event,  if  no  claims  have 
been  paid  or  are  pending,  your  premium 
payments  will  be  refunded  to  you  in  full, 
according  to  our  applicable  regulations. 

F.  Voidance.  Reduction  or  Reformation  of 
the  Coverage  By  Us: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  efiect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy’s  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy’s  term  and  before  the  occurrence  of 
any  loss  for  which  you  may  receive 
compensation  under  the  policy; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  your 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  shall  not  be 
renewed. 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  you 
shall  be  entitled  to  a  pro  rata  refund  of  any 
premium  applicable  to  the  remainder  of  the 
policy^  term; 

d.  In  the  event  you  or  your  agent  have; 
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(1)  Sworn  felsely,  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  &ct  including 
focts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
shaU  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  you  in  a  prior  year  and 
affects  the  rating  of  or  premivun  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  shall  be  subject  to  offsets 
for  our  administrative  expenses  (including 
the  payment  of  agent’s  commissions  for  any 
voided  policy  year)  in  connection  with  the 
issuance  of  the  policy: 

e.  The  premium  you  submit  is  less  than  the 
minimum  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  frtun  its  inception  date. 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  received  by  us  is  not  sufficient 
(whether  evident  or  not)  to  purchase  the 
amount  of  coverage  requested  by  an 
application,  renewal,  endorsement,  or  other 
form  and  paragraph  F.l.d.  does  not  apply, 
then  the  policy  shall  be  deemed  to  provide 
only  such  coverage  as  can  be  purchased  for 
the  entire  term  of  the  policy,  for  the  amount 
of  premium  received,  subject  to  increasing 
the  amount  of  coverage  pursuant  to  44 
61.11;  provided,  however: 

a.  If  the  insufficient  premium  is  discovered 
by  us  prior  to  a  loss  and  we  can  determine 
the  amount  of  insufficient  premium  from 
information  in  our  possession  at  the  time  of 
our  discovery  of  the  insufficient  premium, 
we  shall  give  a  notice  of  additional  premium 
due,  and  if  you  remit  and  we  receive  the 
additional  premium  required  to  purchase  the 
limits  of  coverage  for  each  kind  of  coverage 
as  was  initially  requested  by  you  within  30 
days  from  the  date  we  give  you  written  notice 
of  additional  premiiim  due,  the  policy  shall 
be  reformed,  from  its  inception  date,  or,  in 
the  case  of  an  endorsement,  from  the 
effective  date  of  the  endorsement,  to  provide 
flood  insurance  coverage  in  the  amoimt  of 
coverage  initially  requested. 

b.  If  the  insufficient  premium  is  discovered 
by  us  at  the  time  of  a  loss  under  the  policy, 
we  shall  give  a  notice  of  premium  due,  and 
if  you  remit  and  we  receive  the  additional 
premium  required  to  purchase  (for  the 
current  policy  term  and  the  previous  policy 
term,  if  then  insured)  the  limits  of  coverage 
for  each  kind  of  coverage  as  was  initially 
requested  by  you  within  30  days  from  the 
date  we  give  you  written  notice  of  additional 
premium  due,  the  policy  shall  be  reformed, 
from  its  inception  date,  or.  in  the  case  of  an 
endorsement,  from  the  effective  date  of  the 
endorsement,  to  provide  ^ood  instirance 
coverage  in  the  amount  of  coverage  initially 
requested. 

c  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  we 
shall  give  a  notice  of  additional  premium  due 
and  the  right  of  refoimation  shall  continue  in 


force  for  the  benefit  only  of  the  mortgagee  or 
trustee,  up  to  the  amount  of  your 
indebtedness,  for  30  days  after  written  notice 
to  the  mortgagee  or  trustee. 

G.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
declarations  page  which  is  attached  to  the 
policy.  We  are  under  no  obligation  to: 

1.  Send  you  any  renewal  notice  or  other 
notice  that  your  policy  term  is  coming  to  an 
end  and  the  receipt  of  any  such  notice  by  you 
shall  not  be  deemed  to  be  a  waiver  of  this 
provision  on  our  part. 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  by  you  during  the 
policy  term  and  accepted  by  us  are  included 
in  any  renewal  notice  or  new  policy  which 
we  send  to  you.  Policy  changes  includes  the 
addition  of  any  increases  in  the  amounts  of 
coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  us 
at  the  office  of  the  National  Flood  Insurance 
Program  within  30  days  of  the  expiration 
date  of  this  policy,  subject  to  Article  9, 
paragraph  F.  above.  If  the  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
National  Flood  Insurance  Program  prior  to 
the  expiration  date,  it  shall  be  deemed  to 
have  been  received  within  the  required  30 
days.  The  coverage  provided  by  the  renewal 
policy  is  in  effect  for  any  loss  occurring 
during  this  30^ay  perii^  even  if  the  loss 
occurs  before  the  renewal  premium  payment 
is  received,  so  long  as  the  renewal  premium 
payment  is  received  within  the  required  30 
days.  In  all  other  cases,  this  policy  shall 
terminate  as  of  the  expiration  date  of  the  last 
policy  term  for  which  the  premium  payment 
was  timely  received  at  the  office  of  the 
National  Flood  Insurance  Program  and,  in 
that  event,  we  shall  not  be  obligated  to 
provide  you  with  any  cancellation, 
termination,  policy  lapse,  or  policy  renewal 
notice. 

In  connection  with  the  renewal  of  this 
policy,  you  may  be  requested  during  the 
policy  term  to  recertify,  on  a  Recertification 
Questionnaire  we  will  provide  you,  the  rating 
information  used  to  rate  your  most  recent 
application  for  or  renewal  of  insurance. 

Notwithstanding  your  responsibility  to 
submit  the  appropriate  renewal  premium  in 
sufficient  time  to  permit  its  receipt  by  us 
prior  to  the  expiration  of  the  policy  Iraing 
renewed,  we  have  established  a  business 
procedure  for  mailing  renewal  notices  to 
assist  Insureds  in  meeting  their 
responsibility.  Regarding  our  business 
procedure,  evidence  of  ffie  placing  of  any 
such  notices  into  the  U.S.  Postal  Service, 
addressed  to  you  at  the  address  appearing  on 
your  most  recent  application  or  other 
appropriate  form  (received  by  the  National 
Flood  Insurance  J^gnun  prior  to  the  mailing 
of  the  renewal  notice  by  us),  does,  in  all 
respects  for  purposes  of  the  National  Flood 
Insurance  Program,  presumptively  establish 
delivery  to  you  for  all  purposes  irrespective 
of  whether  you  actually  received  the  notice. 

However,  in  the  event  we  determine  that, 
through  any  circumstances,  any  renewal 
notice  was  not  placed  into  the  U.S.  Postal 


Service,  or,  if  placed,  was  prepared  or 
addressed  in  a  manner  which  we  determine 
could  preclude  the  likelihood  of  its  being 
actually  and  timely  received  by  you  prior  to 
the  due  date  for  the  renewal  premium,  the 
following  procedures  shall  be  followed; 

In  the  event  that  you  or  yoxu:  agent  notified 
us,  not  later  than  1  year  after  the  date  on 
which  the  payment  of  the  renewal  was  due, 
of  a  nonreceipt  of  a  renewal  notice  prior  to 
the  due  date  for  the  renewal  premium,  which 
we  determine  was  attributable  to  the  above 
circumstance,  we  shall  mail  a  second  bill 
providing  a  revised  due  date,  which  shall  be 
30  days  ^er  the  date  on  which  the  bill  is 
mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  occur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

H.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  we  shall  not  be  liable 
for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  your  control 
or  knowledge. 

I.  Alterations  and  Repairs:  You  may,  at  any 
time  and  at  your  own  expense,  make 
alterations,  additions  and  repairs  to  the 
insured  property,  and  complete  structures  in 
the  course  of  construction. 

J.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  your  insured  property, 
you  must: 

1.  Notify  us  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
we  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  us 
a  proof  of  loss,  wffich  is  your  statement  as 
to  the  amount  you  are  claiming  under  the 
policy  signed  and  sworn  to  by  you  and 
furnishing  us  with  the  following  information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  Your  interest  in  the  property  damaged 
(for  example,  “owner”)  and  the  interest,  if 
any,  of  others  in  the  damaged  property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  property  and  the 
amount  of  damages  sustained; 

e.  Names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

£  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 

■  use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

L  The  amount  you  claim  is  due  under  this 
policy  to  cover  the  loss,  including  statements 
concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy:  and 

(2)  'The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 
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4.  Cooperate  with  our  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  we  hire  to 
investigate  your  claim  may  furnish  you  with 
a  proof  of  loss  form,  and  she  or  he  may  help 
you  to  complete  it.  However,  this  is  a  matter 
of  courtesy  only,  and  you  must  still  send  us 
a  proof  of  loss  within  60  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the  form 
or  help  you  complete  it. 

In  completing  the  proof  of  loss,  you  must 
use  your  own  judgment  concerning  the 
amount  of  loss  and  the  justification  for  that 
amoimt. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  tell  you  whether 
your  claim  will  be  approved  by  us. 

7.  We  may,  at  our  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  you  will  be  required  to  sign  and,  at  our 
option,  swear  to  an  adjuster’s  report  of  the 
loss  which  includes  iiiformation  about  yorir 
loss  and  the  damages  sustained,  which  is 
needed  by  ris  in  order  to  adjust  your  claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  pimishable  by  fine  or  imprisonment  imder 
the  applicable  Federal  Laws. 

K.  Our  Options  After  a  Loss:  Options  we 
may,  in  our  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  we  specifically 
request  it,  in  writing,  you  may  be  required  to 
furnish  us  with  a  complete  inventory  of  the 
destroyed,  damaged  and  xmdamaged 
property,  including  details  as  to  quantities, 
costs,  actual  cash  values  or  replacement  cost 
(whichever  is  appropriate),  amounts  of  loss 
claimed,  and  any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  which  you  can  make  reasonably 
available  to  us. 

2.  Examination  Under  Oath  and  Access  to 
Insured  Property  Ownership  Records  and 
Condominium  Documents:  We  may  require 
you  to: 

a.  Show  us,  or  our  designee,  the  damaged 
property,  to  be  examined  under  oath  by  our 
designee  and  to  sign  any  transcripts  of  such 
examinations;  and 

b.  At  such  reasonable  times  and  places  as 
we  may  designate,  permit  us  to  examine  and 
make  extracts  and  copies  of  any  policies  of 
property  insurance  insuring  you  against  loss; 
and  the  deed  establishing  your  ownership  of 
the  insured  real  property;  and  the 
condominium  documents  including  the 
Declarations  of  the  condominium,  its  Articles 
of  Association  or  Incorporation,  Bylaws, 
rules  and  regulations,  and  other 
condominium  documents  if  you  are  a  unit 
owner  in  a  condominium  building;  and  all 
books  of  accoimts,  bills,  invoices  and  other 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Replace:  We  may  take  all  or 
any  part  of  the  damaged  property  at  the 
agreed  or  appraised  value  and,  also,  repair, 
rebuild  or  replace  the  property  destroyed  or 

■  damaged  with  other  of  like  kind  and  quality 


within  a  reasonable  time,  on  giving  you 
notice  of  our  intention  to  do  so  within  30 
days  after  the  receipt  of  the  proof  of  loss 
herein  required  under  paragraph  J.3.  above. 

4.  Adjustment  Options:  We  may  adjust  loss 
to  any  insured  property  of  others  with  the 
owners  of  such  property  or  with  you  for  their 
accoimt.  Any  such  insiirance  imder  this 
policy  shall  not  inure  directly  or  indirectly  to 
the  benefit  of  any  carrier  or  other  bailee  for 
hire. 

L  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  you  file  your  proof  of 
loss  (or  withfo  90  days  after  &e  insurance 
adjuster  files  an  adjuster’s  report  signed  and 
sworn  to  by  you  in  lieu  of  a  proof  of  loss] 
and  ascertainment  of  the  loss  is  made  either 
by  agreement  between  ris  and  you  expressed 
in  writing  or  by  the  filing  with  us  of  an  award 
as  provided  in  paragraph  N.  below. 

If  we  reject  your  proof  of  loss  in  whole  or 
in  part,  you  may  accept  such  denial  of  your 
claim,  or  exercise  your  rights  imder  this 
policy,  or  file  an  amended  proof  of  loss  as 
long  as  it  is  filed  within  60  days  of  the  date 
of  the  loss  or  any  extension  of  time  allowed 
by  the  Administrator. 

M.  Abandonment;  You  may  not  abandon 
damaged  or  undamaged  insured  property  to 
us. 

However,  we  may  permit  you  to  keep 
damaged,  insured  property  (“salvage”)  after  a 
loss  and  we  will  r^uce  the  amount  of  the 
loss  proceeds  payable  to  you  imder  the  policy 
by  the  value  of  the  salvage. 

N.  Appraisal:  If  at  any  time  after  a  loss,  we 
are  unable  to  agree  with  you  as  to  the  actual 
cash  value  or,  if  applicable,  replacement  cost 
of  the  damaged  property  so  as  to  determine 
the  amount  of  loss  to  be  paid  to  you,  then, 
on  the  written  demand  of  either  one  of  us, 
each  of  us  shall  select  a  competent  and 
disinterested  appraiser  and  notify  the  other 
of  the  appraiser  selected  within  20  days  of 
such  demand.  The  appraisers  shall  first  select 
a  competent  and  disinterested  umpire:  and 
foiling,  after  15  days,  to  agree  upon  such 
umpire,  then,  on  your  request  or  our  request, 
such  umpire  shall  be  selected  by  a  judge  of 

a  court  of  record  in  the  State  in  which  the 
insured  property  is  located.  The  appraisers 
shall  then  appraise  the  loss,  stating 
separately  replacement  cost,  actual  cash 
value  and  loss  to  each  item;  and,  failing  to 
agree,  shall  submit  their  differences,  only,  to 
the  umpire.  An  award  in  writing,  so 
itemized,  of  any  two  (appraisers  or  appraiser 
and  umpire)  when  filed  with  us  shall 
determine  the  amount  of  actual  cash  value 
and  loss  or,  should  this  policy's  replacement 
cost  provisions  apply,  the  amount  of 
replacement  cost  and  loss.  Each  appraiser 
shall  be  paid  by  the  party  selecting  him  or 
her  and  the  expenses  of  appraisal  and  umpire 
shall  be  paid  by  both  of  us  equally. 

O.  Loss  Clause:  If  we  pay  you  for  damage 
to  property  sustained  in  a  flood  loss,  you  are 
still  eligible,  during  the  term  of  the  policy,  to 
collect  for  a  subsequent  loss  due  to  another 
flood.  Of  course,  aU  loss  arising  out  of  a 
single,  continuous  flood  of  long  duration 
shall  be  adjusted  as  one  flood  loss. 

P.  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effe^ve  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 


declarations  page  attached  to  this  policy  or 
of  whom  we  have  actual  notice  prior  to  the 
payment  of  loss  proceeds  under  this  policy). 

Loss,  if  any,  under  this  policy,  shall  be 
payable  to  the  aforesaid  as  mo^agee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  foe  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  foe  interest  of  foe 
mortgagee  or  trustee  only  therein,  shall  not 
be  invdidated  by  any  act  or  neglect  of  foe 
mortgagor  or  owner  of  foe  described 
property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  foe 
property,  nor  by  any  change  in  foe  title  or 
ownership  of  foe  property,  nor  by  foe 
occupation  of  foe  premises  for  purposes  more 
haza^ous  than  are  permitted  by  this  policy, 
provided,  that  in  case  foe  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under 
this  policy,  foe  mortgagee  or  trustee  shall,  on 
demand,  pay  foe  same. 

Provided*  also,  that  foe  mortgagee  or 
trustee  shall  notify  us  of  any  change  of 
ownership  or  occupancy  or  increase  of 
hazard  which  shall  come  to  foe  knowledge  of 
said  mortgagee  or  trustee  and,  unless 
permitted  by  this  policy,  it  shall  be  noted 
thereon  and  foe  mortgagee  or  trustee  shall,  on 
demand,  pay  foe  premium  for  such  increased 
hazard  for  the  term  of  foe  use  thereof, 
otherwise,  this  policy  shall  be  null  and  void. 

If  this  policy  is  cancelled  by  us,  it  shall 
continue  in  force  for  foe  benefit  only  of  foe 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  foe  mortgagee  or  trustee  of  such 
cancellation  and  shdl  then  cease,  and  we 
shall  have  foe  right,  on  like  notice,  to  cancel 
this  agreement 

Whenever  we  shall  pay  foe  mortgagee  or 
trustee  any  sum  for  loss  under  this  policy  and 
shall  claim  that,  as  to  foe  mortgagor  or 
owner,  no  liability  therefor  existed,  we  shall, 
to  foe  extent  of  such  payment,  be  thereupon 
legally  subrogated  to  all  the  rights  of  foe 
party  to  whom  such  payment  shall  be  made, 
under  all  securities  held  as  collateral  to  foe 
mortgage  debt,  or  may,  at  our  option,  pay  to 
foe  mortgagee  or  trustee  foe  whole  principal 
due  or  to  grow  due  on  foe  mortgage  with 
interest,  and  shall  thereupon  receive  a  foil 
assignment  and  transfer  of  foe  mortgage  and 
of  all  such  other  securities;  but  no 
subrogation  shall  impair  foe  right  of  foe 
mortgagee  or  trustee  to  recover  foe  full 
amount  of  said  mortgagee’s  or  trustee’s  claim. 

Q.  Mortgagee  Obligations:  If  you  fail  to 
render  proof  of  loss,  foe  named  mortgagee  or 
trustee,  upon  notice,  shall  render  proof  of 
loss  in  foe  form  herein  specified  within  60 
days  thereafter  and  shall  be  subject  to  foe 
provisions  of  this  policy  relating  to  appraisal 
and  time  of  payment  and  of  bringing  suit. 

R.  Conditions  for  Filing  a  Lawsuit  You 
may  not  sue  us  to  recover  money  under  this 
policy  unless  you  have  complied  with  all  foe 
requirements  of  foe  policy.  If  you  do  sue.  you 
must  start  foe  suit  within  12  months  from  foe 
date  we  mailed  you  notice  that  we  have 
denied  your  claim,  or  part  of  your  claim,  and 
you  must  file  foe  suit  in  foe  United  States 
District  Court  of  foe  district  in  which  foe 
insured  property  was  located  at  foe  time  of 
loss. 
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S.  Subrogation:  Whenever  «ve  make  a 
payment  far  a  kMa  under  Uik  policy,  wa  are 
subro§ated  to  your  right  to  recover  for  that 
loss  frun  any  other  person.  That  means  that 
your  right  to  recover  far  a  fore  that  was  partly 
or  totally  caused  by  aomeone  else  is 
automatic^ly  tranaivied  to  us,  to  the  extent 
that  we  have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer  in 
writing  After  the  loss,  you  may  not  give  up 
our  ri^t  to  recover  this  money  or  do 
anything  which  would  prevent  us  from 
recovering  IL  If  you  make  any  dalm  against 
any  person  who  caused  your  loss  and  recover 
any  money,  you  must  pay  us  beck  first  before 
you  may  keep  any  of  that  money. 

T.  Cointmuous  Lake  Flooding.  Where  the 
insured  building  haa  been  inundated 
rising  lake  waters  continuously  for  90  ^ys 
or  more  and  it  appears  reason^y  certain 
that  a  continu^ion  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insult  buUding  equal  to  or  greater  than 
the  building  policy  limits  plus  t^ 
deductiblefs)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  we  will 
pay  you  the  lesser  of  them  two  amounts 
without  waiting  the  further  damage  to 
occur  if  you  sign  a  release  agreeing: 

1.  To  make  no  further  claim  unmr  this 
policy, 

2.  Not  to  sedc  renewal  this  policy,  and 

3.  Not  to  apply  for  any  flood  insurance 
under  the  Act  for  property  at  the  property 
location  of  the  insured  building 

If  the  policy  term  ends  before  the  insured 
buildisig  has  been  flooded  continuously  far 
90  days,  the  provlsiont  of  this  peragraph  T. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  frtnn 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

U.  Duplicate  Policies  Not  Allowed: 

Property  may  not  be  insured  under  more  than 
one  policy  issued  under  the  Act.  When  we 
find  that  duplicate  policies  are  in  effect,  we 
shall  by  written  notice  give  you  the  option 

of  choosing  which  policy  is  to  remain  in 
effect  und^  the  following  procedures; 

1.  If  you  choose  to  keep  in  effect  the  policy 
with  the  earlier  effective  date,  we  shall  by  tte 
same  written  notice  give  year  an  qp^xntunity 
to  add  the  coverage  limits  of  the  later  policy 
to  those  of  the  earlier  policy,  as  of  the 
effective  date  of  the  later  policy. 

2.  If  you  choose  to  keep  In  effect  the  policy 
with  the  later  effective  date,  we  shall  by  the 
same  written  notice  give  you  the  opportunity 
to  add  the  coverage  limits  of  the  earlier 
policy  to  those  of  the  latw  policy,  as  of  the 
effective  date  of  the  bter  policy. 

In  either  case,  you  must  pay  the  (mo  rata 
premium  for  the  increased  coverage  limits 
within  30  days  of  the  written  notice.  In  no 
event  shall  t^  resulting  coverage  limits 
exceed  the  statutorily  pennisslble  limits  of 
coverage  under  the  Act  or  your  insurable 
interests,  whichever  is  less. 

We  shall  make  a  refund  to  you,  according 
to  applicable  National  Flood  Insurance 
Program  rules,  of  the  premium  for  the  policy 
not  being  kept  in  effa^.  For  purposes  of  this 
paragruth  U..  the  tenn  “effective  date” 
means  the  date  coverage  that  has  been  in 
effect  without  any  lapse  was  first  placed  in 
effect. 


In  addltkm  to  the  provisions  of  this 
paragraph  U.  far  increasing  policy  limits,  the 
usual  procedures  far  increasing  policy  hmits, 
by  mkl-term  endorsement  or  at  renev^  time, 
v^  the  appropriate  watting  period,  are 
appliufale  to  tlto  policy  yaa  choose  to  keep 
in  effect. 

Article  10 — Liberalization  Clouse 

If  during  the  period  that  insurance  is  in 
force  under  this  policy  or  within  45  days 
rior  to  the  inception  date  thereof,  sht^d  we 
ava  adopted  under  Act,  any  forms, 
endorsements,  rules  or  legnlatioos  by  vdkidi 
this  policy  could  be  extmtded  or  bro^ened, 
witb^  c^ditumal  premium  dtarge,  by 
endorsement  or  substitation  of  fona,  then, 
such  extended  or  broadened  Insurance  shall 
inure  to  your  benefit  as  though  such 
endorsement  or  sifostitution  of  form  had  been 
made.  Any  broadening  or  extenskm  eff  this 
policy  to  your  benefit  shall  only  aj^ly  to 
losses  oocurring  on  or  after  the  effective  date 
of  the  adoption  of  any  forms,  endorsements, 
rales  or  regulations  affecting  this  policy. 

Article  11 — What  Law  Governs 

This  policy  is  governed  the  flood 
insurance  regulations  issued  by  FEMA,  the 
National  Flo^  Insurance  Act  of  1968,  as 
amended  (42  U.S.C  4001,  et  seq.)  and 
Federal  common  law. 

In  witness  whereof,  we  have  signed  this 
policy  below  and  hesi^  enter  into  this 
Insurance  Agreement. 

James  L.  Witt, 

Director,  Federal  Emergency  Management 
Agency. 

(The  information  required  under  the  terms 
of  this  policy  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  3067-0021.) 

10.  Appendix  A  (2)  of  part  61  is 
revised  to  read  as  follows: 

Appendix  A(2) 

Federal  Emergency  Manogement  Agency, 
Federal  Insurance  Administration 

Standard  Flood  Insurance  Policy 
(Issued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 
Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B] 

General  Property  Form 

Reed  the  policy  carefully.  The  coverage 
provided  is  sub)^  to  limitations,  restrictiocts 
and  excluskms. 

This  policy  provides  no  coverage: 

1.  1b  a  regular  program  commtmlty,  ta  a 
residential  cond^inium  building,  as 
defined  in  this  pcdic3r;  and 

2.  Except  for  perscmal  property  covers^ 
for  a  unit  in  a  ccmdomuiium  building. 

Insuring  Agreement 

Agreonent  of  Insurance  between  the 
Federal  Emergency  Management  Agiracy 
(FEMA),  as  Insurer,  arxl  the  Insured. 

The  Insurer  insures  the  Insured  against  ail 
Direct  physical  loss  by  or  pom  flood  to  the 
insured  property,  bas^  upon: 


1.  The  Insured  bavlrtg  paid  the  correct 
amouirt  of  premium;  and 

2.  The  Insurer’s  reliance  on  the  accuracy  of 
the  information  and  statements  the  farsor^ 
has  furnished;  and 

3.  All  the  terms  of  this  policy,  the  Natkmel 
Flood  Insurance  Act  of  1968,  as  amended, 
and  Title  44  of  ffie  Code  of  Federal 
Regulations. 

On  this  basis,  the  Insured  is  insured  up  to 
the  lesser  of. 

1.  The  actual  cosh  volae,  not  includit]^  any 
antique  value,  of  the  property  at  the  time  of 
loss;  or 

2.  The  amount  it  would  cost  to  repair  or 
replace  the  prt^ierty  with  material  of  like 
kind  atKl  qi^ty  within  a  reason^le  time 
after  the  loss. 

Article  1 — Persons  Insured 

The  following  are  insured  under  this 
policy. 

A.  The  nemed  Insured  and  leged 
representatives; 

B.  Any  mortgagee  and  trustee  named  in  the 
application  aiKl  dedarations  page,  as  well  as 
any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (See 
Article  8,  paragraph  L.),  in  the  order  of 
precedeirce  and  to  the  extent  of  their  interest 
but  far  no  more,  in  the  aggregate,  than  the 
interest  of  the  rramed  Insured 

Article  2 — Definitions 

As  used  in  this  policy: 

Act  means  the  National  Flood  Insurance 
Act  of  1968  and  any  acts  ammrdatory  thweof 

Actual  Cash  Value  means  the  repuKament 
cost  of  an  insured  Item  of  propmty  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  Item  damaged. 

Application  means  the  statement  made  and 
signed  by  the  Insured,  or  the  Insured’s  agent, 
and  giving  information  on  the  basis  of  which 
the  Insurer  determines  the  acceptability  of 
the  risk,  the  policy  to  be  issued  and  the 
correct  premium  payment,  which  must 
accompany  the  application  in  order  far  the 
policy  to  be  issued.  The  application  is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unit 
owners  which  manages  the  described 
Cortdominium  Building. 

Base  flood  means  the  flood  having  a  one 
percent  charKe  of  being  equalled  or  exceeded 
in  any  given  year. 

Basement  means  any  area  of  the  building, 
irmtuding  any  sunken  room  or  sunken 
portion  of  a  room,  having  its  floor  subgrade 
(bekrw  ground  level)  on  all  sides. 

Building  means  a  walled  and  roofed 
structure,  othw  than  a  gas  or  liquid  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
walled  and  roofed  building  in  the  course  of 
construction,  alteration  or  repair  and  a 
manufactured  (i.e.,  mobile)  home  on  a 
permanerrt  foundation,  subject  to  Article  6, 
paragraph  H. 

Canodlation  means  that  eodtng  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date, 

Coastal  High  Hazard  Area  means  an  area 
subject  to  bi^  velocity  waters,  including 
hurricarM  wave  wash  and  tsunamis. 

Coodomirtium  means  a  systna  of 
indhridual  ownarthip  of  units  In  a  mnW-onit 
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building  or  buildings  or  in  single-unit 
buildings  as  to  which  each  unit  owner  in  the 
condominium  has  an  undivided  interest  in 
the  common  areas  of  the  building! s)  and 
facilities  that  serve  the  building(s). 

Declarations  Page  is  a  computer  generated 
summary  of  Information  furnished  by  the 
Insured  in  the  application  for  insurance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  the  name  of  the  Insurer. 

The  declarations  page  is  a  part  of  this  flood 
insurance  policy. 

Direct  Physical  Loss  By  or  From  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical 
changes,  to  the  insured  property  [building  or 
personal  property]  which  is  dir^ly  and 
proximately  caused  by  a  "flood”  (as  defined 
in  this  policy). 

Elevated  Building  means  a  non-basement 
building  which  has  its  lowest  elevated  floor 
raised  above  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  means  a 
conununity  wherein  a  Flood  Hazard 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amoimts  of  insxirance  are  available 
under  the  Act. 

Expense  Constant  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray  the 
Federal  Government's  policywriting  and 
other  expenses. 

Expiration  Date  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fee  means  a  flat  charge  per 
policy  term,  paid  by  the  Insured  to  defray 
certain  administrative  expenses  incurred  in 
carrying  out  the  National  Flood  Insurance 
Program  not  covered  by  the  expense 
constant.  This  fee  was  established  by  section 
1307(a)(l)(B)(iii)  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  and  is 
not  subject  to  producers’  commissions, 
expense  allowances,  or  state  or  local 
premium  taxes. 

Flood  means: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  imusual  and  rapid  accumulation  or 
runoff  of  surfece  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dry  land  areas  as  when 
earth  is  carried  by  a  current  of  water  and 
deposited  along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 

a  result  of  erosion  or  imdermining  caused  by 
waves  or  ciirrents  of  water  exceeding  the 
cyclical  levels  which  result  in  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  fixtures,  alterations, 
or  additions  comprising  a  part  of  the  insured 
building. 

Manufactured  home  means  a  building 
transportable  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 


foundation  when  connected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  under 
this  policy,  a  manufactured  home  must  be  on 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 

Mobile  home  means  a  manufactured  home. 

National  Flood  Insurance  Pmgram  means 
the  program  of  flood  insiirance  coverage  and 
floodplain  management  administered  under 
the  Act  and  applicable  Federal  regulations  in 
Title  44  of  the  Code  of  Federal  R^ulations, 
Subchapter  B. 

Policy  means  the  entire  written  contract 
between  the  Insiued  and  the  Insurer, 
including  this  printed  form,  the  application, 
and  declarations  page,  any  endorsements 
which  may  be  issued  and  any  renewal 
certificates  indicating  that  coverage  has  been 
instituted  for  a  new  policy  and  policy  term. 
Only  one  building,  specifically  described  by 
the  Insured  in  the  application,  may  be 
insured  under  this  policy,  unless  application 
to  cover  more  than  one  building  is  made  on 
a  form  or  in  a  format  approved  for  that 
purpose  by  the  Federal  Insurance 
Administrator. 

Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  efiective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  conununity  in  which  the  building  is 
located,  whichever  is  later. 

Pre-FIRM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31, 1974,  or  before  the . 
effective  date  of  the  initial  FIRM  for  the 
commimity  in  which  the  building  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  flat 
charge  per  policy  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  conununity  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Program  Community  means  a 
conununity  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  Condominium  Building  means 
a  building  owned  by  the  members  of  a 
condominium  association  containing  one  or 
more  residential  units  and  in  which  at  least 
75%  of  the  floor  area  within  the  building  is 
residential. 

Special  hazard  area  means  an  area  having 
special  flood,  mudslide  (i.e.,  mudflow),  and/ 
or  /Jood-related  erosion  hazards,  and  shown 
on  a  FHBM  or  FIRM  as  Zone  A,  AO,  Al-30, 
AE,  A99,  AH,  AR,  VO,  Vl-30,  VE,  V,  M  or 
E. 

Unit  means  a  unit  in  the  insured 
Condominium  Building. 

Valued  policy  means  a  policy  contract  in 
which  the  Insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  that  value 
being  payable  in  event  of  total  loss. 

willed  and  Roofed  means  the  building  has 
in  place  two  or  more  exterior,  rigid  walls  and 
the  roof  is  fully  secured  so  that  the  building 
will  resist  flotation,  collapse  and  lateral 
movement. 


Article  3 — Losses  Not  Covered 
The  Insurer  only  provides  coverage  for 
direct  physical  loss  by  or  from  flood  which 
means  the  following  are  not  covered: 

A.  Compensation,  reimbursement  or 
allowance  for: 

1.  Loss  of  use  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  property  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  resulting  from  interruption  of 
business,  profession,  or  manufactiue. 

5.  Any  additional  expenses  incurred  while 
the  insiued  building  is  being  repaired  or  is 
uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  resiilt  of  any  ordinance 
regulating  reconstruction  or  repair. 

7.  Any  other  economic  loss. 

B.  Losses  from  other  casualties,  including 
loss  caused  by: 

1.  Theft,  fire,  windstorm,  wind,  explosion, 
earthquake,  land  sinkage,  landslide, 
destabilization  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsurfece 
land  areas,  gradual  erosion,  or  any  other 
earth  movement  except  such  mudslides  (i.e., 
mudflows)  or  erosion  as  is  covered  under  the 
peril  offload. 

2.  Rain,  snow,  sleet,  hail  or  water  spray. 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  unless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is  the 
proximate  cause  of  the  land  subsidence, 
sewer  backup,  or  seepage  of  water,  (c)  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  the  fl(^  has  receded,  and  (d)  the 
insured  building  must  be  insured,  at  the  time 
of  the  loss,  for  at  least  80  percent  of  its 
replacement  cost  or  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Program. 

4.  Freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Water,  moisture,  mildew,  mold  or 
mudslide  (i.e.,  mudflow]  damage  resulting 
primarily  from  any  condition  substantially 
confined  to  the  insured  building  or  from  any 
condition  which  is  within  the  Insured’s 
control  (including  but  not  limited  to  design, 
structural  or  mechanical  defects,  failures, 
stoppages  or  breakages  of  water  or  sewer 
lines,  drains,  pumps,  fixtures  or  equipment). 

C.  Losses  of  the  following  nature: 

1.  A  loss  which  is  already  in  progress  as 
of  12:01  a.m.  of  the  first  day  of  the  policy 
term,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  the  Insxired, 

a  loss  which  is  already  in  progress  as  of  12:01 
a.m.  on  the  date  when  the  additional 
coverage  becomes  effective. 

2.  A  loss  from  a  flood  which  is  confined 
to  the  premises  on  which  the  insured 
property  is  located  unless  the  flood  is 
displaced  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  the  Insured’s 
modification  to  the  insured  property  which 
materially  increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  the 
Insured. 

5.  A  loss  caused  by  or  resulting  from 
power,  heating  or  cooling  failure,  unless  such 
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{ailure  results  from  ph3pskal  damage  to 
power,  heating  or  cooling  equipment  situated 
on  the  premises  where  the  described  building 
or  twit  Is  located,  caused  by  a  JJood. 

6.  A  loss  to  any  budding  or  contents 
located  on  property  leased  from  the  Federal 
Government,  arising  from  or  Incident  to  the 
flooding  of  the  property  by  the  Federal 
Government  where  the  lease  expressly  holds 
the  Federal  Go\'emment  harmless,  imder  * 
flood  insurance  issued  under  any  Federal 
Government  program,  from  loss  arising  from 
or  incident  to  the  flooding  of  the  property  by 
the  Federal  Government. 

Artide  4 — Property  Covered  (Subject  to 
Articles  3.  5  and  6  Provisions,  Which  Also 
Apply  to  the  Other  Articles,  Terms,  and 
demons  of  This  Policy.  Including  the 
Insuring  Agreement^ 

Ckiverage  A — Building  Property 
This  policy  covers  a  building  (the 
"bui/duig”)  at  the  premises  which  is 
described  in  the  application,  and  inchider. 

1.  The  entire  building,  for  its  real  property 
elements,  including,  if  owned  in  commoa  % 
a  Cktndotninium  Association,  as  named 
insured,  all  units  within  the  building  and  the 
aaprovements  within  the  unite. 

2.  Additions  and  extensions  attached  to 
and  in  contact  with  the  building  by  means  of 
a  common  wall  (but  see  Article  6,  paragraph 

D.2.). 

3.  Fixtures,  machinery  and  equipment, 
induding  the  foUowing  fffoperty,  ail  while 
within  tlM  building  and  ovmed  by  the  named 
Insured,  as  to  whi^  coverage  is  not  provided 
under  “Coverage  B — Personal  Property": 

•  Furnaces 

•  Wall  Mirrors  Permanently  bistalled 

•  Pennenently  Installed  Comer 
Cupboards,  Bookcases,  Paneling,  and 
Wallpaper 

•  Ventilating  Equipment 

•  Fire  Extinguishing  Apparatus 

•  Venetian  Blinds 

•  Central  Air  Conditioners 

•  Awnings  and  Canopies 

•  Elevator  Equipment 

•  Firs  Sprinkler  Systems 

•  Outdoor  Antennas  and  Aerials 

•  Pumps  and  Machinery  for  Operating 
Them 

•  Carpet  Permanently  Installed  O^’er 
Unfmished  Flooring. 

•  In  the  Units  Within  the  Building, 
installed: 

•  Built-in  Dishwashers 

•  Garbage  Disposal  Units 

•  Hot  Water  Heaters 

•  Kitchen  Cabinets 

•  Built-in  Microwave  Ovens 

•  Plumbing  Fixtures 

•  Radiators 

•  Ranges 

•  Refrigerators 

•  Stoves 

4.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
building  while  stored  inside  a  fully  enclosed 
building: 

a.  At  the  property  address;  or 

b.  On  an  adjacent  property  at  the  time  of 
toss;  or 

c.  In  case  of  another  building  at  the 
property  address  which  does  not  have  walls 


QB  all  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  budding  during 
flooding  (the  flotaticm  out  of  the  budding 
shall  be  deemed  to  establish  the  conclusive 
presumption  that  the  meterials  and  supplies 
were  not  reason^ly  secured  to  prevent 
flotation,  in  adiich  case  no  coverage  is 
provided  for  such  materials  and  supplies 
under  this  policy). 

5.  A  budding  Id  the  coursa  at  construction 
before  it  is  waded  and  roofed  subject  to  the 
following  conditions: 

a.  The  amount  of  the  deductible  for  each 
loss  occurrence  before  the  budding  is  walled 
and  roofed  is  two  times  the  deductible  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed; 

b.  Coverage  is  provided  before  the  building 
is  walled  and  roofed  only  while  construction 
is  in  progress,  or  if  construction  is  halted, 
only  for  a  period  of  up  to  90  continuous  days 
tberaafter,  until  construction  is  resumed;  and 

c.  There  is  no  coverage  befme  the  budding 
is  wailed  and  roofed  where  the  lowest  floor, 
including  basement  floor,  of  a  non-elevated 
building  at  the  lowest  elevated  floor  of  an 
elevated  budding  is  below  the  base  flood 
elevation  in  Zones  AH,  AE  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wrave  action  is  Zones  VE 
or  Vl-30.  The  lowest  floor  levels  are  based 
on  the  bottom  cff  the  lowest  horizontal 
structural  member  of  the  floor  in  Zones  VE 
or  Vl-30  and  the  top  of  the  floor  in  Zones 
AH,  AE  or  Al-30. 

Covaage  B — Personal  Property 

A.  Subject  to  paragraphs  B,  C.  a»d  D, 
below,  this  policy  covers  personal  property 
which  is  in  or  on  the  insiired,  folly  enclosed 
building  and  is: 

1.  Owned  solely  by  the  Insured,  or  in 
common  by  the  unit  owners  of  a 
condominium,  i.e.,  as  to  which  eech  unit 
owner  has  an  undivided  ownership  interest; 
or 

2.  In  the  case  of  a  condomluium,  owned 
solely  by  a  condominium  association  aod 
used  exclusively  in  the  conduct  of  the 
business  affairs  of  the  condominiam. 

3.  Such  persona]  property  is  also  covered 
while  stored  at  a  temporary  location,  as 
expressly  authorized  under  this  policy  (see 
Anicle  5.  paragraph  B.2.). 

B.  When  tbe  insurance  under  this  policy 
covers  personal  property  (contents),  coverage 
shall  be  for  either  household  contents  or 
other  than  household  contents,  but  not  for 
both. 

1.  When  the  insurance  under  this  policy 
covers  other  than  household  contents,  such 
insurance  shall  cover,  subject  to  "Coverage 
A — Building  Property”,  paragraph  3.: 
Merchandise  and  stod(.,  materiels  and  stock 
supplies  of  every  description,  furniture, 
fixtures,  machinery  and  equipment  of  every 
description  all  owned  by  the  Insured  and  all 
while  within  the  described  enclosed 
building.  Bailees'  goods  are  specifically 
exclud^  from  coverage  imder  this  policy. 

2.  When  the  insurance  under  diis  policy 
covers  household  contents,  such  insurance 
shall  cover,  subject  to  "Coverage  A — ^Building 
Property”,  paragraph  3.:  All  household  and 
personal  property  usual  or  incidental  to  the 
occupancy  of  the  premises  as  a  residence, 


except  any  property  more  specifically 
eovesed  in  whole  or  in  pml  by  otbOT 
insurance  including  the  podl  insured  against 
in  this  pcdicy,  belonging  to  the  Insured  or 
members  of  the  Insu^'s  family  of  the  sane 
boueebold,  fat  which  flte  Insured  may  be 
liable,  or,  at  the  option  of  the  Insured, 
belonging  to  a  servuit  m*  guest  of  the 
Insured — ail  while  within  the  described 
enclosed  budding. 

C.  Coverage  personal  property  includes 
the  following  jm^rty,  subject  to  para^aph 
A.  1.  and  2.,  above,  for  which  coverage  is  iwt 
provided  (trrespective  of  the  manner  ha 
which  the  property  is  Installed  in  or  adopted 
to  the  building)  under  "Coverage  A — 

Building  Property”: 

•  Clothes  Washers 

•  Clothes  Dryers 

•  Food  Freezers 

•  Air  Conditioning  Units  Installed  in  tbe 
Budding 

•  Portable  Dishwashers 

•  Carpet,  including  wall-to-wall  c»rpet, 
over  finished  flooring  and  whether  or  not  it 
is  permanently  installed 

•  Carpet  not  permanently  installed  over 
unfinished  flooring 

•  Outdoor  equipment  and  furniture  stored 
inside  the  dwelling  or  another  fully  enclosed 
building  at  the  property  address 

•  Portable  microwave  ovens  and  "cook- 
out”  grills,  ovens  and  the  like 

D.  Limitations.  Under  this  "Coverage  B — 
Personal  Property”,  the  Insured  shall  not  be 
reimbursed  far  loss  as  to  the  following 
persona)  property  to  the  extent  the  loss  to 
any  one  or  more  of  such  property  exceeds, 
in^viduelly  or  ia  totid,  $250.00; 

•  Artwork,  including  but  not  limited  to, 
paintings,  etchings,  pictures,  tapestries,  art 
glass  windows  including  their  frames, 
statuary,  marbles,  and  bronzes; 

•  Rare  books; 

•  Necklaces,  bracelete,  gems,  precious  or 
semi-precious  stcmes,  watches,  ^ifdes  of 
gold,  silver,  or  platinum;  ot 

•  Furs  or  any  saticle  containing  far  which 
represents  its  principal  value. 

E.  The  Insured,  if  not  an  owner  of  the 
described  building,  may  apply  up  to  10 
percent  of  the  amount  ^  insurance 
applicable  to  the  personal  property  covered 
under  this  item,  not  as  an  additional  amount 
of  insurance,  to  cover  loss  to  improvements 
to  the  described  building  which  have  been 
made,  or  acquired,  at  the  expense  of  the 
Insured  exclusive  of  rent  paid  by  tbe  Insured., 
even  though  the  improvements  are  not  legally 
subject  to  removal  by  the  Insured. 

F.  The  Insured,  if  a  condominium  unit 
owner  in  the  described  building,  may  apply 
up  to  10  percent  of  the  amount  of  insurance 
on  personal  property  covered  under  this 
policy,  not  as  an  additional  atpount  of 
iasurance,  to  cover  loss  to  the  interior  walls, 
floors,  and  ceilings  that  are  not  otherwise 
covered  under  a  condominium  association 
policy  insuring  the  described  non-residential 
condominium  building. 

G.  In  the  case  of  personal  property  owned 
by  the  Insured  in  a  condominium  budding, 
as  a  condominium  unit  owner,  as  weU  as  in 
common  with  other  cortdominhim  and 
owners,  should  the  amount  of  insurance 
collectible  under  this  policy  for  a  loss,  when 
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combined  with  any  recoveiy  available  to.  the 
Insured  as  a  tenant  in  common  under  any 
condominium  association  flood  insurance 
coverage  provided  under  the  Act  for  the  same 
loss,  exceed  the  statutorily  permissible  limits 
of  personal  property  coverage  available  under 
the  Act  for  the  insuring  of  the  personal 
property,  then  the  limits  of  personal  property 
coverage  under  this  policy  shall  be  r^uced 
in  regain  to  that  loss  by  the  amoimt  of  such 
excess. 

The  insurance  under  this  policy  shall  be 
excess  over  any  insurance  in  the  name  of  the 
Condominium  Association  covering  the  same 
property.  Loss  shall  not  be  paid  under  this 
.  policy  until  the  Insurer  has  verified  the 
extent  to  which  such  loss  is  covered  by  any 
insmance  in  the  name  of  a  condominium 
association. 

Coverage  C — Debris  Removal 
This  insurance  covers  expense  incurred  in 
the  removal  of  debris  of,  or  on.  or  from  the 
building  or  perscmal  property  covered 
hereimder,  whichinay  be  occasioned  by  loss 
caused  by  a  flood.  Under  these  provisions 
coverage  extends  to: 

1.  Non-owned  debris  from  beyond  the 
boimdaries  of  the  described  premises  which 
is  physically  on  the  insured  property  (i.e.,  on 
the  building  or  the  personal  property). 

2.  Parts  of  the  insured  property  anywhere: 

a.  On  the  described  premises:  and 

b.  On  property  beyond  the  boimdaries  of 
the  described  premises. 

The  total  liability  under  this  policy  for  both 
less  to  property  and  debris  removal  e^qpense 
sl.all  not  exceed  the  amount  of  insurance 
applying  under  this  policy  to  the  property 
covered. 

Article  5 — Special  Provisions  Applicable  to 
Coverages  A,  B,  and  C 

A.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  the  Insured  has 
purchased  a  sufficient  amount  of  coverage, 

i.e.,  in  an  amount  equal  to  the  lesser  of  the 
value  of  the  damaged  property  under  the 
terms  and  conditions  of  this  policy  (and 
regardless  of  whether  the  amount  of 
insurance  purchased  is  greater  than  such 
value)  or  the  limit  of  coverage  permitted 
imder  the  Act. 

B.  Insured  Property.  Covered  Locations. 

The  building  and  personal  property  are 
covered  while  the  property  is  located: 

1.  At  the  property  address  shown  on  the 
application;  and 

2.  For  45  days  at  another  place  above 
groimd  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insured  property 
shall  necessarily  be  removed  in  order  to 
protect  and  preserve  it  from  flood,  due  to  the 
imminent  danger  oi  flood  (provided,  personal 
property  so  removed  must  be  placed  in  a 
fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  the  Insured 
including  the  value  of  its  own  labor  at 
prevailing  Federal  minimum  wqge  rates,  in 
moving  any  of  the  insured  property 
tempoT^ly  away  from  the  pei^  offload  shall 
be  reimbursed  in  an  amount  not  to  exceed 
$500.00.  This  policy's  deductible  amounts,  as 
provided  for  at  Article  7,  shall  not  be  applied 


to  this  reimbursement,  but  shall  be  applied 
to  any  other  benefits  imder  this  polios 
coverage. 

C  Coverage  For  Certain  Loss  Mitigation 
Measures.  V^en  the  insurance  jmder  this 
policy  covers  a  building,  reasonable  expenses 
inclined  by  the  Insured  for  the  purchase  of 
the  following  items  are  also  covered,  in  an 
aggregate  amount  not  to  exceed  $750.00: 

1.  Sandbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  lumber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees: 

3.  Pumps;  and 

4.  Woo^ 

all  for  the  purpose  of  saving  the  building  due 
to  the  imminent  danger  of  a  flood  loss. 
Including  the  value  of  the  Insured’s  own 
labor  at  prevailing  Federal  minimum  wage 
rates. 

For  reimbursement  under  this  paragraph  C 
to  apply,  the  following  conditions  must  be 
met 

a.  The  insured  property  must  be  in 
imminent  danger  of  sustaining  flood  damage; 
and 

b.  The  threat  of  flood  damage  must  be  of 
such  imminence  as  to  lead  a  person  of 
common  prudence  to  apprehend  flood 
damage;  and 

c.  A  general  and  temporary  condition  of 
flooding  in  the  area  must  occur,  even  if  the 
flooding  does  not  reach  the  insured  property, 
or  a  leg^y  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
community  in  which  the  insured  property  is 
located  calling  for  measures  to  preserve  life 
and  property  from  the  peril  oi  flood.’ 

The  policy’s  Imilding  deductible  amount, 
as  provided  for  at  Article  7,  shall  not  be 
applied  to  this  reimbursement,  but  shall  be 
applied  to  any  other  benefits  under  the 
policy's  building  coverage. 

Article  6 — Property  Not  Covered 
This  policy  shall  not  cover  any  of  the 
following: 

A.  Valuables  and  commercial  property, 
meaning; 

1.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  property  used  in  a 
business. 

2.  Personal  property  used  in  connection 
with  any  incidental  commercial  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning:  ' 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
was  newly  constructed  or  substantially 
improved  on  or  after  October  1, 1962. 

2.  Personal  property  in  the  open. 

Q  Structures  other  than  buildings, 

including: 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  swimming  pools. 

3.  Open  structures  and  personal  property 
located  in.  on,  or  over  water,  including  boat 
houses  or  any  structure  or  building  into 
which  boats  are  floated. 


4.  Underground  structures  and  equi{»nent, 
including  wells,  septic  tanks  and  septic 
systems. 

O.  Other  real  property,  including: 

1.  Land,  land  values,  lawns,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  surfaces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walis  of  the 
insured  building. 

E.  Other  personal  property,  meaning: 

1.  Animds,  livestock,  bir^,  and  fisL 

2.  Aircraft. 

3.  Any  self-propelled  vehicle  or  machine 
and  mot(»  vefocle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  budding,  operated 
principally  on  the  premises  of  the  Insured, 
and  not  licensed  for  highway  use)  including 
their  parts  and  equipment 

4.  Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  Watercraft  including  their  furnishings 
and  equipment 

6.  Personal  property  owned  by  or  in  the 
care,  custody  or  cont^  of  a  unit  owner, 
except  fm  the  property  described  in  Article 
4  under  "Coverage  B — ^Personal  Property", 
paragraph  B.  of  this  policy. 

F.  Basements,  building  enclosure  lower 
than  the  elevated  floors  of  elevated  buddings, 
and  personal  property,  as  foUows: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIRM  budding,  including  a 
manufactured  (i.e.,  mobde)  home: 

a.  Personal  property. 

b.  Budding  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 
footings,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  budding. 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Budding  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements, 
except  for  the  required  utility  connections, 
fibei^ass  insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  drywalls  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  ^vided,  with  regard  to  both  1.  and  2., 
above,  the  following  budding  and  personal 
property  items  connected  to  a  power  source 
and  installed  in  their  functioning  location  are 
covered  so  long  as  the  Insured  has  purchased 
budding  and  personal  property  coverage,  as 
appropriate: 

•  Sump  pumps 

•  Well  water  tanks  and  pumps 

•  Oil  tanks  and  the  oil  in  them 

•  Cisterns  and  the  water  in  them 

•  Natural  gas  tanks  and  the  gas  in  them 

•  Pumps  and/or  tanks  used  in  conjunction 
with  solar  energy 

•  Furnaces  z 

•  Hot  water  heaters 

•  Clothes  washers  and  dryers 

•  Food  freezers  and  the  food  in  them 

•  Air  conditioners 
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•  Heat  piimps 

•  Electrical  junction  and  circuit  breaker 
boxes 

•  Stairways  and  staircases  attached  to  the 
building  which  are  not  separated  from  the 
building  by  elevated  walkways 

•  Clean-up 

•  Elevators,  dumbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  after  October  1, 1987. 

G.  Property  belowground,  meaning  a 
building  or  unit  and  its  contents,  including 
personal  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit,  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  (in  the 
Regular  Program]  or  the  adjacent  ground 
level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjimction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e.,  mobile)  home  located  or 
placed  within  a  FEMA  designated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement: 

I.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer’s 
specifications;  or 

3.  In  compliance  with  the  community’s 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile) 
home  on  a  permanent  foundation 
continuously  insured  by  the  National  Flood 
Insurance  Program  at  the  same  site  at  least 
since  Septem^r  30, 1982. 

I.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  U.S.C.  3501  et  seq.,  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public  Law 
101-591, 16  U.S.C  3501  etseq. 

K.  Residential  condominium  buildings  and 
their  contents  owned  by  the  Insured  as  a 
tenant  in  common  with  others  imder  a 
condominium  form  of  ownership  and  any 
building  components  and  contents  owned 
solely  by  the  Insured  in  connection  with  a 
residential  condominium  building  in  a 
Regular  Program  community. 

Article  7 — Deductibles 

A.  Each  loss  to  the  insured  property  is 
subject  to  a  deductible  provision  under 
which  the  Insured  bears  a  portion  of  the  loss 
before  payment  is  made  imder  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  personal 
property  coverage  loss  including,  as  to  each, 
any  appurtenant  structure  loss  and  debris 
remov^  expense. 

C  For  any  flood  insurance  policy  issued  or 
renewed  for  a  property  located  in  an 
Emergency  Program  community  or  for  any 
property  located  in  a  Regular  Program 
community  in  Zones  A,  AO,  AH,  Al-30,  AE, 
VO,  Vl-30,  VE,  or  V  where  the  rates 
available  for  buildings  built  before  the 


elective  date  of  the  initial  Flood  Insurance 
Rate  Map  or  December  31, 1974,  whichever 
is  later,  are  used  to  compute  the  premium, 
the  amount  of  the  deductible  for  each  loss 
occurrence  is  determined  as  follows;  The 
Insurer  shall  be  liable  only  when  such  loss 
exceeds  $750.00,  or  the  amount  of  any  higher 
deductible  which  the  Insured  selected  when 
it  applied  for  this  policy  or  subsequently  by 
endorsement. 

D.  For  policies  other  than  those  described 
in  paragraph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  The  Insurer  shall  be 
liable  only  when  such  loss  exceeds  $500.00, 
or  the  amount  of  any  higher  deductible 
which  the  Insured  selected  when  it  applied 
for  this  policy  or  subsequently  by 
endorsement. 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  Q  or  D.  above,  an 
additional  deductible  in  the  sum  of  $250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  payment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3,  paragraph  B.3. 

Article  8 — General  Conditions  and  Provisions 

A.  Pair  and  Set  Clause:  If  there  is  loss  of 
an  article  which  is  part  of  a  pair  or  set,  the 
measiue  of  loss  shall  be  a  reasonable  and  fair 
proportion  of  the  total  value  of  the  pair  or  set, 
giving  consideration  to  the  importance  of 
said  article,  but  such  loss  shall  not  be 
construed  to  mean  total  loss  of  the  pair  or  set. 

B.  Concealment,  Fraud:  This  policy  shall 
be  void,  nor  can  this  policy  he  renewed  or 
any  new  flood  insurance  coverage  be  issued 
to  the  Insured  if  any  person  insured  under 
Article  1,  paragraph  A.,  whether  before  or 
after  a  loss,  has: 

1.  Sworn  falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (See  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire,” 
wffich  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amount  which  is  less 
than  the  premium  amount  which  would  have 
been  payable  were  it  not  for  the  misstatement 
of  fact  (see  paragraph  F.  below). 

C.  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  other’  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  total  amount  of  insurance 
covering  the  loss,  provided,  if  at  the  time  of 
loss,  there  is  other  insurance  made  available 
under  the  Act,  in  the  name  of  a  unit  owner 
which  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy's  coverage 
shall  be  primary  and  not  contributing  with 
such  other  insurance. 

D.  Amendments  and  Waivers,  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  the  Insurer  takes  imder  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rights.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 

a  building  in  the  course  of  construction. 


assignment  of  this  policy,  in  writing,  is  I 
allowed  upon  transfer  of  title.  | 

E.  Voidance,  Reduction  or  Reformation  of  I 
the  Coverage: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy’s  inception  date  and  did  not  qualify  as 
a  participating  community  during  the 
policy’s  term  and  before  the  occurrence  of 
any  loss; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  shall  not  be 
renewed. 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  the 
Insured  shall  be  entitled  to  a  pro-rata  refund 
of  any  premium  applicable  to  the  remainder 
of  the  policy’s  term; 

d.  In  the  event  any  Insured  or  its  agent  has: 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
the  policy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insured  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  shall  be  subject  to  offsets 
for  the  Insurer’s  administrative  expenses 
(including  the  payment  of  agent’s 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy, 

e.  The  premium  submitted  is  less  than  the 
minimum  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  is  not  sufficient  (whether  evident  or 
not)  to  purchase  the  amount  of  coverage 
requested  by  an  application,  renewal, 
endorsement,  or  other  form  and  paragraph 
E.l.d.  does  not  apply,  then  the  policy  shall 
be  deemed  to  provide  only  such  coverage  as 
can  be  purchased  for  the  entire  term  of  the 
policy,  for  the  amount  of  premium  received, 
subject  to  increasing  the  amount  of  coverage 
pursuant  to  44  CFR  61.11;  provided, 
however; 

a.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  prior  to  a  loss  and  the  Insurer 
can  determine  the  amount  of  insufficient 
premium  from  information  in  its  possession 
at  the  time  of  its  discovery  of  the  insufficient 
premium,  the  Insurer  shall  give  a  notice  of 
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additional  pramiiim  due,  and  if  the  Insured 
remits  and  the  Insurer  receives  the  additional 
premivun  required  to  purchase  the  limits  of 
coverage  for  each  kind  of  coverage  as  was 
initially  reouested  by  the  Insured  within  30 
days  from  the  date  Insurer  gives  the 
Insiued  written  notice  of  additional  premiiun 
due,  the  policy  shall  be  reformed,  from  its 
inception  date,  or,  in  the  case  of  an 
endorsement,  fr'om  the  effective  date  of  the 
endorsement,  to  provide  flood  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

b.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  at  the  time  of  a  loss  under  the 
policy,  the  Insurer  shall  give  a  notice  of 
premium  due,  and  if  the  Insured  remits  and 
the  Insurer  receives  the  additional  premium 
required  to  purchase  (for  the  current  policy 
term  and  the  previous  policy  term,  if  then 
insured)  the  limits  of  coverage  for  each  kind 
of  coverage  as  was  initially  requested  by  the 
Ins\ired  within  30  days  frnm  the  date  the 
Insurer  gives  the  Insured  written  notice  of 
additional  premium  due,  the  policy  shall  be 
reformed,  from  its  inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide  flood 
insurance  coverage  in  the  amoimt  of  coverage 
initially  requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  the 
Insurer  shall  give  a  notice  of  additional 
premium  due  and  the  right  of  reformation 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee,  up  to  the  amount  of 
the  InsuT^’s  indebtedness,  for  30  days  after 
written  notice  to  the  mortgagee  or  trustee. 

F.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
declarations  page  which  is  attached  to  the 
policy.  The  Insurer  is  imder  no  obligation  to: 

1.  ^nd  the  Insured  any  renewal  notice  or 
other  notice  that  the  policy  term  is  coming  to 
an  end  and  the  receipt  of  any  such  notice  by 
the  Insured  shall  not  be  deemed  to  be  a 
waiver  of  this  provision  on  the  Insurer's  part 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  during  the  policy  * 
term  are  included  in  any  renei^  notice  or 
new  policy  sent  to  the  Insured.  Policy 
changes  includes  the  addition  of  any 
increases  in  the  amounts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  the 
Insurer  at  the  office  of  the  National  Flood 
Insurance  Program  within  30  days  of  the 
expiration  date  of  this  policy,  subject  to 
paragraph  E.  above.  If  ffie  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
Insurer  {uior  to  the  expiration  data,  it  shall 
be  deemed  to  have  been  received  within  the 
required  30  days.  The  coverage  provided  by 
the  renewal  policy  is  in  effect  fm  any  loss 
occmring  during  this  30-day  period  even  if 
the  loss  occurs  before  the  renewal  premium 
payment  is  received,  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  shall  terminate  as  of  the  expiration 
date  of  the  last  policy  term  for  which  the 
premium  payment  was  timely  received  and 
in  that  event,  the  Insurer  shall  not  be 


obligated  to  provide  the  Insured  with  any 
cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice. 

In  coimection  with  the  renevral  of  this 
policy,  the  Insured  may  be  requested  during 
the  policy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  infcKmation  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insuraiKe. 

Notwithstanding  the  Insured's 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insuiw  prior  to  the 
expiration  of  the  policy  being  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  the  placing 
of  any  such  notices  into  the  U.S.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  <x  other  appropriate  form 
(received  by  the  Insurer  prior  to  the  mailing 
of  the  renewal  notice),  does,  in  all  respects, 
for  purposes  of  the  National  Flood  Insurance 
Program,  (xesumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
notice. 

However,  in  the  event  the  Insurer 
determines  that,  through  any  circumstances, 
any  renewal  notice  was  not  placed  into  the 
U.S.  Postal  Service,  or,  if  placed,  was 
prepared  at  addressed  in  a  maimer  which  the 
Insurer  determines  could  preclude  the 
likelihood  of  its  being  actually  and  timely 
received  by  the  Insured  prior  to  the  due  date 
for  the  renewal  premium,  the  following 
procedures  shall  be  followed: 

In  the  event  that  the  Insured  or  its  agent 
notified  the  Insurer,  not  later  than  1  year  after 
the  date  cm  which  the  payment  of  the 
renewal  premium  was  due,  of  a  nonreceipt  of 
a  renewd  notice  prior  to  the  due  date  for  the 
renewal  premium,  which  the  Insurer 
determines  was  attributable  to  the  above 
circumstance,  the  Insurer  shall  mail  a  second 
bill  providing  a  revised  due  date,  which  shall 
be  30  days  after  the  date  on  which  the  bill 
is  mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  cmcur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

G.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  offierwise  provided  in 
writing  added  hereto,  the  Insurer  shall  not  be 
liable  for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  the  control  ta 
knowledge  of  the  Insured. 

H.  LAeralaation  clause:  If  during  the 
petfod  that  insurance  is  in  fence  under  this 
policy  or  within  45  days  pricn  to  the 
inception  date  thereof,  should  the  Insurer 
have  adopted  imder  the  Act,  any  forms, 
endorsements,  rules  w  regulations  by  which 
this  policy  could  be  extended  or  broadened, 
without  additional  premium  charge,  by 
endorsement  at  substitutiem  of  form,  then, 
such  extended  or  broadened  insiuance  shall 
inure  to  the  benefit  of  the  Insured  as  though 
such  endorsement  at  substitution  of  form  had 
been  made.  Any  broadening  or  extension  of 


this  policy  to  the  Insured’s  benefit  shall  only 
apply  to  losses  exxurring  on  at  after  the 
effective  date  of  the  adoption  of  any  forms, 
endorsements,  rules  or  regulations  affecting 
this  policy. 

I.  Alterations  and  Repairs:  The  Insured 
may,  at  the  Insured’s  own  expense,  make 
alterations,  additions  and  repairs,  and 
complete  structures  in  the  course  of 
construction. 

J.  Cancellation  of  Policy  by  Insured:  The 
Insured  may  cancel  this  policy  at  any  time 
but  a  refund  of  premium  money  will  only  be 
made  when: 

1.  Except  with  respect  to  a  condominium 
building  at  a  building  wMch  has  a 
condominium  form  of  ownoship,  the  Insured 
cancels  because  the  Insured  has  transferred 
ownership  of  the  insured  property  to 
someone  else.  In  this  case,  the  Insurer  will 
refund  to  the  Insured,  once  the  Insurer 
receives  the  Insured’s  written  request  for 
cancellation  (signed  by  the  Insured)  the 
excess  of  premiums  paid  by  the  Insured 
which  apply  to  the  imused  portion  of  the 
policy's  term,  pro  rata  but  with  retention  of 
the  expense  constant  and  the  Federal  policy 
fee. 

2.  The  Insured  cancels  a  policy  having  a 
term  of  3  years,  on  an  anniversary  date,  and 
the  reason  for  the  cancellation  is  that: 

a.  A  policy  of  flood  insurance  has  been 
obtained  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insurer  has  received 
a  written  concurrence  in  the  cancellation 
from  any  mortgagee  of  which  the  Insurer  has 
actual  notice,  or 

b.  The  Insured  has  extinguished  the 
insured  mortgage  debt  and  is  no  longer 
required  by  the  mortgagee  to  maintain  the 
coverage.  Refund  of  any  premium,  under  this 
subparagraph  2.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

3.  The  Insured  cancels  because  the  Insurer 
has  determined  that  the  property  is  not,  in 
fact,  in  a  special  hazard  area;  and  the  Insured 
was  required  to  purchase  flood  insurance 
coverage  by  a  private  lender  or  Federal 
agency  pursuant  to  Public  Law  93-234, 
section  102  and  the  lender  or  agency  no 
longer  requires  the  retention  of  the  coverage. 
In  this  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premium  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  shall  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  during 
the  policy  term  which  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder,  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence 
shall  be  deemed  to  constitute  loss  arising  out 
of  a  single  occurrence. 

L  Mortgage  Clause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attac^d  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  prior 
to  the  paymmit  of  loss  proceeds  under  this 
policy.) 

Loss,  if  any,  under  this  policy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  or 
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trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  the  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not 
be  invalidated: 

1.  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property:  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  the  title  or  ownership 
of  the  property;  nor 

4.  By  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted 
by  this  policy,  provided.  That  in  case  the 
mortgagor  or  owner  shall  neglect  to  pay  any 
premium  due  under  this  policy,  the 
mortgagee  or  trustee  shall,  on  demand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  shall  notify  the  Insurer  of  any  change 
of  ownership  or  occupancy  of  the  building  or 
increase  of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and, 
unless  permitted  by  this  policy,  it  shall  be 
noted  thereon  and  the  mortgagee  or  trustee 
shall,  on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  policy  shall  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
shall  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  written 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  shall  then  cease. 

Whenever  the  Insurer  shall  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under 
this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  shall,  to  the  extent  of 
such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  shall  be  made,  imder  all 
securities  held  as  collateral  to  the  mortgage 
debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  or  trustee  the  whole  principal  due 
or  to  grow  due  on  the  mortgage  with  interest, 
and  shall  thereupon  receive  a  full  assignment 
and  transfer  of  the  mortgage  and  of  all  such 
other  securities,  but  no  subrogation  shall 
impair  the  right  of  the  mortgagee  or  trustee 
to  recover  the  full  amount  of  said  mortgagee’s 
or  trustee’s  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  shall 
render  proof  of  loss  in  the  form  herein 
specified  within  60  days  thereafter  and  shall 
be  subject  to  the  provisions  of  this  policy 
relating  to  appraisal  and  time  of  payment  and 
of  bringing  suit 

N.  Loss  Payable  Clause  (Applicable  to 
contents  items  only):  Loss,  if  any,  shall  be 
adjusted  with  the  Insured  and  shall  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  appear. 

O.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  property,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamag^  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insiuer  ma)  examine  it;  and 


3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured’s 
statement  as  to  the  amount  it  is  cla'iming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  how  the  loss 
happened; 

c.  The  Insured’s  interest  in  the  property 
damaged  (for  example,  “owner”)  and  the 
interests,  if  any,  of  others  in  the  damaged 
property: 

d.  The  actual  cash  value  of  each  damaged 
item  of  insured  property  and  the  amount  of 
damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 

g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
under  this  policy  to  cover  the  loss,  including 
statements  concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy;  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Cooperate  with  the  Insurer’s  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amount  being  claimed; 

6.  The  insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insured  with  a  proof  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it.  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
complete  it.  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount. 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insured 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may,  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and,  at  the  Insurer’s  option,  swear  to  an 
adjuster’s  report  of  the  loss  which  includes 
information  about  the  loss  and  the  damages 
needed  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  under 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  the  Insurer 
specifically  requests  it,  in  writing,  the 


Insured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  undamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values,  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  which  can  reasonably 
be  made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association’s  Articles  of 
Association  or  Incorporation,  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insurer 
to  examine  and  make  extracts  and  copies  of 
any  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations.  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  of  the 
damaged  property  at  the  agreed  or  appraised 
value  and,  also,  repair,  rebuild  or  replace  the 
property  destroyed  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
time,  on  giving  the  Insured  notice  of  the 
Insurer’s  intention  to  do  so  within  30  days 
after  the  receipt  of  the  proof  of  loss  herein 
required  under  paragraph  O.  above. 

4.  Adjustment  Options:  The  Insurer  may 
adjust  loss  to  any  insured  property  of  others 
with  the  owners  of  such  property  or  with  the 
Insured  for  their  account.  Any  such 
insurance  under  this  policy  shall  not  inure 
directly  or  indirectly  to  the  benefit  of  any 
carrier  or  other  bailee  for  hire. 

Q.  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  the  Insured  files  its  proof 
of  loss  (or  within  90  days  after  the  insurance 
adjuster  files  an  adjuster’s  report  signed  and 
sworn  to  by  the  Insured  in  lieu  of  a  proof  of 
loss)  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  Insured  and 
the  Insurer  in  writing  or  by  the  filing  with 
the  Insurer  of  an  award  as  provided  in 
paragraph  S.  below. 

If  the  Insurer  rejects  the  Insured’s  proof  of 
loss  in  whole  or  in  part,  the  Insured  may 
accept  such  denial  of  its  claim,  or  exercise  its 
rights  under  this  policy,  or  file  an  amended 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

R;  Abandonment:  The  Insured  may  not 
abandon  damaged  or  undamaged  insured 
property  to  the  Insurer. 

However,  the  Insurer  may  permit  the 
Insured  to  keep  damaged,  insured  property 
(“salvage”)  after  a  loss  and  reduce  the 
amount  of  the  loss  proceeds  payable  to  the 
Insured  under  the  policy  by  the  value  of  the 
salvage. 
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S.  Appraisal:  In  case  the  Insured  and  the 
Insurer  shall  fail  to  agree  as  to  the  actaal  cash 
value  of  the  amount  of  loss,  then; 

1.  On  the  written  demand  of  either  the 
Insurer  or  the  Insured,  each  shall  select  a 
competent  and  disinterested  appraiser  and 
notify  the  other  of  the  appraiser  selected 
within  20  days  of  such  demand. 

2.  The  appraisers  shall  first  select  a 
competent  and  disinterested  umpire  and 
biling,  after  15  days,  to  agree  upon  such 
vunpire,  then  on  the  Insurer’s  reouest  or  the 
Insured’s  request,  such  umpire  snail  be 
selected  by  a  judge  of  a  court  of  record  in  the 
State  in  which  the  insured  property  is 
located. 

3.  The  appraisers  shall  then  appraise  the 
loss,  stating  separately  actual  cash  value  and 
loss  to  each  item;  and,  foiling  to  agree,  shall 
submit  their  differences,  only,  to  the  umpire. 

4.  An  award  in  writing,  so  itemized,  of  any 
two  (appraisers  or  appraiser  and  umpire) 
when  filed  with  the  Insurer  shall  determine 
the  amount  of  actual  cash  value  and  loss. 

5.  Each  appraiser  shall  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisd  and  umpire  shall  be  paid  by  both 
parties  equally. 

T.  Action  Against  the  Insurer.  No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law 
or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next 
after  the  date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  of  the 
claim.  An  action  on  such  claim  against  the 
Insurer  must  be  instituted,  without  regard  to 
the  amount  in  controversy,  in  the  United 
States  District  Court  for  the  district  in  which 
the  property  shall  have  been  situated. 

U.  Subrogation:  In  the  event  of  any 
yment  under  this  policy,  the  Insurer  shall 
subrogated  to  all  the  Insured’s  rights  of 

recovery  therefor  against  any  party,  and  the 
Insurer  may  require  from  the  Ins\ired  an 
assignment  of  all  rights  of  recovery  against 
any  party  for  loss  to  the  extent  that  payment 
therefor  is  made  by  the  Insurer.  The  Insured 
shall  do  nothing  after  loss  to  prejudice  such 
rights;  however,  this  insurance  shall  not  be 
invalidated  should  the  Insured  waive  in 
writing  prior  to  a  loss  any  or  all  rights  of 
recovery  against  any  party  for  loss  occurring 
to  the  described  property. 

V.  Continuous  Lake  Flooding:  Where  the 
insured  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(s]  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amotmts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 

a  release  agreeing  to: 

1.  Make  no  further  claim  imder  this  policy, 
and 

2.  Not  seek  renewal  of  this  policy,  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
building  has  ^n  flooded  continuously  for 


90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  Imilding 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

VI.  Duplicate  Policies  Not  Allowed: 

Property  may  not  be  insured  under  more  than 
one  policy  Issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
eftect,  the  Insurer  shall  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  imder  the 
following  procedures; 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  earlier  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  later  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  the  opportunity  to  add  the 
coverage  limits  of  the  earlier  policy  to  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 

In  no  event  shall  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  under  the  Act  or  the  Insured’s 
insurable  Interest,  whichever  is  less. 

The  Insurer  shall  make  a  refund  to  the 
Insured,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premium  for  the  policy  not  being  kept  in 
effect. 

For  purposes  of  this  paragraph  W.,  the  term 
effective  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect.  In  addition  to  the  provisions 
of  this  paragraph  W.  for  increasing  policy 
limits,  the  usual  procedures  for  increasing 
limits  by  mid-term  endorsement  or  at 
renewal  time,  with  the  appropriate  waiting 
period,  are  applicable  to  the  policy  the 
Insured  chooses  to  keep  in  effect. 

Article  9 — What  Law  Governs 
'This  policy  is  governed  by  the  flood 
insurance  regulations  issued  by  FEMA,  the 
National  Flo^  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4001,  et  seq.)  and 
Federal  common  law. 

In  witness  whereof,  the  Insurer  has 
executed  and  attested  these  presents. 

James  L.  Witt, 

Director.  Federal  Emergency  Management 
Agency. 

(The  information  required  under  the  terms  of 
this  policy  has  been  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  3067-0021). 

11.  Appendix  A  (3)  of  part  61  is  added 
to  read  as  follows: 

Appendix  A(3) 

Federal  Emergency  Management  Agency, 
Federal  Insurance  Administration 

Standard  Flood  Insurance  Policy 
(Issued  Pursuant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 


Amendatory  Thereof  (Hereinafter  Called  the 
Act),  and  Applicable  Federal  Regulations  in 
Title  44  of  the  Code  of  Federal  Regulations, 
Subchapter  B] 

Residential  Condominium  Building 
Association  Policy 

Read  the  policy  carefully.  The  coverage 
provided  is  subject  to  limitations,  restrictions 
and  exclusions. 

This  policy  covers  only  a  residential 
condominium  building  in  a  regular  program 
community.  If  the  community  reverts  to 
emergency  program  status  during  the  policy 
term  and  remains  as  an  emergency  program 
community  at  time  of  renewal,  this  policy 
caimot  be  renewed. 

Insuring  Agreement 

Agreement  of  insmance  between  the 
Federal  Emergency  Management  Agency 
(FEMA),  as  Insiuer,  and  the  Instired 

The  Insurer  insures  the  Insured  against  all 
Direct  physical  loss  by  or  from  flood  to  the 
insured  property,  based  upon: 

1.  The  Insured  having  paid  the  correct 
amount  of  premium;  and 

2.  The  Insurer’s  reliance  on  the  accuracy  of 
the  information  and  statements  the  Insured 
has  furnished;  and 

3.  All  the  terms  of  this  policy,  the  National 
Flood  Insurance  Act  of  1968,  as  amended, 
and  Title  44  of  the  Code  of  Federal 
Regulations. 

On  this  basis,  the  Insiued  is  insured  up  to 
the  lesser  of: 

1.  The  actual  cash  value,  except  as 
provided  in  Article  8,  not  including  any 
antique  value,  of  the  property  at  the  time  of 
loss;  or 

2.  The  amount  it  would  cost  to  repair  or 
replace  the  property  with  material  of  like 
kind  and  quality  within  a  reasonable  time 
after  the  loss. 

Article  1 — Persons  Insured 

The  following  are  insured  under  this 
policy. 

A.  The  named  Insured  condominium 
association,  unit  owners  in  the  insured 
residential  condominium  building  and  legal 
representatives; 

B.  Any  mortgagee  and  trustee  named  in  the 
application  and  declarations  page,  as  well  as 
any  other  mortgagee  or  loss  payee 
determined  to  exist  at  the  time  of  a  loss  (See 
Article  10,  paragraph  L),  in  the  order  of 

Erecedence  and  to  the  extent  of  their  interest 
ut  for  no  more,  in  the  aggregate,  than  the 
interest  of  the  named  Insrired. 

Article  2 — Definitions 
As  used  in  this  Policy: 

Act  means  the  National  Flood  Insurance 
Act  of  1968  and  any  acts  amendatory  thereof. 

Actual  Cash  Value  means  the  replacement 
cost  of  an  insured  item  of  property  at  the 
time  of  loss,  less  the  value  of  physical 
depreciation  as  to  the  item  damaged. 

Application  means  the  statement  made  and 
signed  by  the  Insured,  or  the  Insured’s  agent, 
and  giving  information  on  the  basis  of  which 
the  Insurer  determines  the  acceptability  of 
the  risk,  the  policy  to  be  issued  and  the 
correct  premium  payment,  which  must 
accompany  the  application  in  order  for  the 
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policy  to  be  issued.  The  application  Is  a  part 
of  this  flood  insurance  policy. 

Association  means  the  group  of  unit 
owners  which  manages  the  described 
Residential  (Condominium  Building. 

Base  flood  means  the  flood  having  a  one 
percent  chance  of  being  equalled  or  exceeded 
in  any  given  year. 

Basement  means  any  area  of  the  building, 
including  any  s\mken  room  or  sunken 
p>ortion  of  a  room,  having  its  floor  subgrade 
(below  ground  level)  on  all  sides. 

Buildmg  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  liquid  storage 
tank,  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
walled  and  roofed  building  in  the  course  of 
construction,  alteration  or  repair  and  a 
manufactured  (i.e.,  mobile]  home  on  a 
permanent  foundation,  subject  to  Article  6, 
paragraph  H. 

Cancellation  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date. 

Coastal  High  Hazard  Area  means  an  area 
subject  to  hi^  velocity  waters,  including 
hurricane  wave  wash  and  tsunamis. 

Coinsurance  means  that  the  Insurer’s 
liability  for  loss  under  the  po/ic7  shall  be  in 
an  amount  which  is  of  no  greater  proportion 
to  the  amount  of  loss  than  the  amount  of 
insurance  which  the  Insured  has  purchased 
to  cover  the  property  bears,  at  the  time  of 
loss,  to  the  value  of  the  insured  property 
under  the  terms  and  conditions  of  this  policy, 
provided,  if  the  property  is  insured  at  the 
time  of  loss  in  an  amount  eoual  to  the  lesser 
of  80  percent  or  more  of  its  mil  replacement 
cost  or  the  maximum  amount  of  insurance 
available  under  the  National  Flood  Insurance 
Program,  the  loss  will  be  adjusted,  subject  to 
the  policy’s  limit  of  coverage  and  ail  of  the 
other  terms  and  conditions  of  the  policy,  as 
if  the  amount  of  insurance  and  the  value  of 
the  insured  property  are  equal. 

(Condominium  means  a  system  of 
individual  ownership  of  units  in  a  multi-unit 
building  or  buildings  or  in  singie-imit 
buildings  as  to  which  each  unit  owner  in  the 
condominium  has  an  undivided  interest  in 
the  common  areas  of  the  buildingfs)  and 
focllities  that  serve  the  buildingfsj. 

Declarations  Page  is  a  computer  generated 
summary  of  Information  furnished  by  the 
Insured  in  the  application  for  insurance.  The 
declarations  page  also  describes  the  term  of 
the  policy,  limits  of  coverage,  and  displays 
the  premium  and  the  name  of  the  Insurer. 

The  declarations  page  is  a  part  of  this  flood 
Insurance  policy. 

Direct  Physical  Loss  By  or  From  Flood 
means  any  loss  in  the  nature  of  actual  loss 
of  or  physical  damage,  evidenced  by  physical 
changes,  to  the  insiu^  property  (building  or 
personal  property)  whicn  is  directly  and 
proximately  caus^  by  a  flood  (as  defined  in 
this  policy). 

Elevat^  Building  means  a  non-basement 
building  which  has  its  lowest  elevated  floor 
raised  above  ground  level  by  foundation 
walls,  shear  walls,  posts,  piers,  pilings,  or 
columns. 

Emergency  Program  Community  means  a 
community  wherein  a  Flood  Haz^ 
Boundary  Map  (FHBM)  is  in  effect  and  only 
limited  amounts  of  insurance  are  available 
under  the  Act. 


Expense  Constant  means  a  flat  charm  per 
policy  term,  paid  by  the  Insured  to  defray  the 
Federal  Government's  policywriting  and 
other  expenses. 

Expiration  Date  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declarations  page. 

Federal  policy  fite  means  a  flat  charge  per 
policy  term,  paid  by  the  Insttred  to  defray 
certain  administrative  expenses  Incurred  in 
carrying  out  the  National  Flobd  Insurance 
Program  not  covered  by  the  expense 
constant  This  fee  was  established  by  section 
1307(a)(l}(BKiii)  of  the  National  Flo^ 
Insurance  Act  of  1968,  as  amended,  42  U.S.Q 
4014,  and  is  not  subject  to  producers’ 
commissions,  expense  allowances,  or  state  or 
local  premliun  taxes. 

Flood  means: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from; 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  from  any  source. 

3.  Mudslides  (l.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-'2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfrices  or  normally  dry  land  areas  as  when 
earth  is  carried  by  a  current  of  water  and 
deposited  along  ^e  path  of  the  current. 

B.  'The  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 

a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 
cyclical  levels  which  result  in  flooding  as 
defined  in  subparagraph  A-1  above. 

Improvements  means  fixtures,  alterations, 
or  additions  comprising  a  part  of  the  insured 
building,  including  the  units  within  the 
insured  building 

Manufactured  home  means  a  building 
transport^le  in  one  or  more  sections,  which 
is  built  on  a  permanent  chassis  and  designed 
to  be  used  with  or  without  a  permanent 
foundation  when  coimected  to  the  required 
utilities.  The  term  manufactured  home  does 
not  include  park  trailers,  and  other  similar 
vehicles.  To  be  eligible  for  coverage  imder 
this  policy,  a  manufactured  home  must  be  On 
a  permanent  foundation  and,  if  located  in  a 
FEMA  designated  Special  Hazard  Area,  must 
meet  the  requirements  of  paragraph  H.  of 
Article  6. 

Mobile  home  means  a  manufactured  home. 

National  Flood  Insurance  Program  means 
the  program  of  flood  Insurance  coverage  and 
floodplain  management  administered  imder 
the  Act  and  applicable  Federal  regulations  in 
title  44  of  the  Code  of  Federal  Regulations, 
subchapter  B. 

Policy  means  the  entire  written  contract 
between  the  Insured  and  the  Insurer, 
including  this  printed  form,  the  application, 
and  declarations  page,  any  endorsements 
w'hich  may  be  Issued  and  any  renewal 
certificates  indicating  that  coverage  has  been 
instituted  for  a  new  policy  and  policy  term. 
Only  one  building  specifically  described  by 
the  Insured  in  the  application,  may  be 
insured  under  this  policy,  unless  application 
to  cover  more  than  one  building  is  made  on 
a  form  or  in  a  format  approved  for  that 
purpose  by  the  Federal  Insurance 
Administrator. 


Post-FIRM  building  means  a  building  for 
which  the  start  of  construction  or  substantial 
improvement  occurred  after  December  31, 
1974,  or  on  or  after  the  effective  date  of  the 
initial  Flood  Insurance  Rate  Map  (FIRM)  for 
the  community  in  which  the  building  is 
located,  whichever  is  later. 

Pre-FIRM  rated  building  means  a  building 
for  which  the  start  of  construction  or 
substantial  improvement  occurred  on  or 
before  December  31, 1974,  or  before  the 
effective  date  of  the  initial  FIRM  for  the 
community  in  which  the  building  is  located, 
whichever  is  later. 

Probation  Additional  Premium  means  a  flat 
charge  per  policy  term  paid  by  the  Insured  on 
all  new  and  renewal  policies  issued  covering 
property  in  a  community  that  has  been 
placed  on  probation  under  the  provisions  of 
44  CFR  59.24. 

Regular  Program  (immunity  means  a 
community  wherein  a  FIRM  is  in  effect  and 
full  limits  of  coverage  are  available  under  the 
Act. 

Residential  Condominium  Building  means 
a  building  owned  by  the  members  of  a 
condominium  association  containing  one  or 
more  residential  units  and  in  which  at  least 
75  percent  of  the  floor  area  within  the 
building  is  residential 
Residential  Condominium  Building 
Association  Policy  means  a  policy  of  flood 
insurance  coverage  Issued  to  an  Association 
pursuant  to  the  Act. 

Special  hazard  area  means  an  area  having 
special  flood,  mudslide  (i.e.,  mudflow),  and/ 
or/7ood-related  erosion  hazards,  and  shown 
on  a  FHBM  or  FIRM  as  Zone  A.  AO,  Al-30. 
AE.  A99.  AH.  AR,  VO.  Vl-30.  VE.  V.  M  or 
E. 

Unit  means  a  single  family  dwelling  unit, 
in  a  Residential  Condominium  Building 
Valued  policy  means  a  policy  contract  in 
which  the  Insurer  and  the  Insured  agree  on 
the  value  of  the  property  insured,  that  value 
being  payable  in  event  of  total  loss. 

Willed  and  Roofed  means  the  building  has 
in  place  two  or  more  exterior,  rigid  walls  and 
the  roof  is  fully  secured  so  that  the  building 
will  resist  flotation,  collapse  and  lateral 
movement. 

Article  3 — Losses  Not  Covered 
The  Insurer  only  provides  coverage  for 
direct  physical  loss  by  or  from  flood  which 
means  the  following  are  not  covered: 

A.  Compensation,  reimbursement  or 
allowance  for. 

1.  Loss  of  use  of  the  insured  property  or 
premises. 

2.  Loss  of  access  to  the  insured  property  or 
premises. 

3.  Loss  of  profits. 

4.  Loss  resulting  from  interruption  of 
business,  profession,  or  manufacture. 

5.  Any  additional  living  expenses  incurred 
while  the  insured  building  is  being  repaired 
or  is  uninhabitable  for  any  reason. 

6.  Any  increased  cost  of  repair  or 
reconstruction  as  a  result  of  any  ordinance 
regulating  reconstruction  or  repair. 

7.  Any  other  economic  loss. 

B.  Losses  from  other  casualties,  including 
loss  caused  by: 

1.  Theft,  fire,  windstorm,  wind,  explosion, 
earthquake,  land  sinkage,  landslide, 
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destabilization  or  movement  of  land  resulting 
from  the  accumulation  of  water  in  subsurface 
land  areas,  gradual  erosion,  or  any  other 
earth  movement  except  such  mudslides  (i.e., 
mudflows)  or  erosion  as  is  covered  vmder  the 
peril  ol  flood. 

2.  Rain,  snow,  sleet,  hail  or  water  spray. 

3.  Land  subsidence,  sewer  backup,  or 
seepage  of  water  imless,  subject  to  additional 
deductibles  as  provided  for  at  Article  7,  (a) 
there  is  a  general  and  temporary  condition  of 
flooding  in  the  area,  (b)  the  flooding  is  the 
proximate  cause  of  the  land  subsidence, 
sewer  backup,  or  seepage  of  water,  (c)  the 
land  subsidence,  sewer  backup,  or  seepage  of 
water  damage  occurs  no  later  than  72  hours 
after  the  flood  has  receded,  and  (d)  the 
insured  building  must  be  insured,  at  the  time 
of  the  loss,  for  at  least  80  percent  of  its 
replacement  cost  or  the  maximum  amoimt  of 
insurance  available  imder  the  National  Flood 
Insurance  Program. 

4.  Freezing,  thawing,  or  the  pressure  or 
weight  of  ice  or  water. 

5.  Water,  moisture,  mildew,  mold  or 
mudslide  (i.e.,  mudflow)  damage  resulting 
primarily  from  any  condition  substantially 
confined  to  the  insured  building  or  from  any 
condition  which  is  within  the  Insiued’s 
control  (including  but  not  limited  to  design, 
structural  or  mechanical  defects,  failiues, 
stoppages  or  breakages  of  water  or  sewer 
lines,  drains,  pumps,  fixtures  or  equipment). 

C  Losses  pf  the  following  nature: 

1.  A  loss  which  is  already  in  progress  as 
of  12:01  a.m.  of  the  first  day  of  the  policy 
term,  or,  as  to  any  increase  in  the  limits  of 
coverage  which  is  requested  by  the  Insured, 

a  loss  which  is  already  in  progress  as  of  12:01 

a.m.  on  the  date  when  the  additional 
coverage  becomes  effective. 

2.  A  loss  from  a  flood  which  is  confined 
to  the  premises  on  which  the  insured 
property  is  located  unless  the  flood  is 
displaced  over  two  acres  of  the  premises. 

3.  A  loss  caused  by  the  Insured’s 
modification  to  the  insured  property  which 
materially  increases  the  risk  of  flooding. 

4.  A  loss  caused  intentionally  by  the 
Insured. 

5.  A  loss  caused  by  or  resulting  from 
power,  heating  or  cooling  failure,  imless  such 
failure  results  from  physical  damage  to 
power,  heating  or  cooling  equipment  situated 
on  the  premises  where  the  described  building 
or  unit  is  located,  caused  by  a  flood. 

6.  A  loss  to  any  building  or  contents 
located  on  property  leased  from  the  Federal 
Government,  arising  frum  or  incident  to  the 
flooding  of  the  property  by  the  Federal 
Government  where  the  lease  expressly  holds 
the  Federal  Government  harmless,  imder 
flood  insurance  issued  under  any  Federal 
Government  program,  from  loss  arising  from 
or  incident  to  the  flooding  of  the  property  by 
the  Federal  Government. 

Article  4 — Property  Covered  (Subject  to 
Articles  3,  5  and  6  Provisions,  Which  Also 
Apply  to  the  Other  Articles,  Terms,  and 
Conditions  of  This  Policy,  Including  the 
Insuring  Agreement) 

Coverage  A — Building  Property 

This  policy  covers  the  Residential 
Condominium  Building  (the  building)  at  the 


premises  which  is  described  in  the 
application,  and  includes: 

1.  The  entire  building,  for  its  real  property 
elements,  including  all  units  within  the 
building  and  the  improvements  within  the 
units. 

2.  Additions  and  extensions  attached  to 
and  in  contact  with  the  building  by  means  of 
a  common  wall  (but  see  Article  6,  paragraph 
D.2.). 

3.  Fixtures,  machinery  and  equipment, 
including  the  following  property,  all  while 
within  the  building,  including  its  units,  as  to 
which  coverage  is  not  provided  under 
"Coverage  B — ^Personal  Property”; 

•  Furnaces. 

•  Wall  Minors  Permanently  Installed. 

•  Permanently  Installed  Comer 
Cupboards,  Bookcases,  Paneling,  and 
Wallpaper. 

•  Ventilating  Equipment 

•  Fire  Extinguishing  Apparatus. 

•  Venetian  Blinds. 

•  Central  Air  Conditioners. 

•  Awnings  and  Canopies. 

•  Elevator  Equipment. 

•  Fire  Sprinkler  Systems. 

•  Outdoor  Antennas  and  Aerials. 

•  Pumps  and  Machinery  for  Operating 
them. 

•  Carpet  Permanently  Installed  Over 
Unfinished  Flooring. 

•  In  the  Units  Within  the  Building, 
Installed: 

•  Built-in  Dishwashers. 

•  Garbage  Disposal  Units. 

•  Hot  Water  Heaters. 

•  Kitchen  Cabinets. 

•  Built-in  Microwave  Ovens. 

•  Plumbing  Fixtures. 

•  Radiators. 

•  Ranges. 

•  Refr^erators. 

•  Stoves. 

4.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
building  while  stored  inside  a  fully  enclosed 
building: 

a.  At  the  property  address;  or 

b.  On  an  adjacent  property  at  the  time  of 
loss;  or 

c.  In  case  of  another  building  at  the 
property  address  which  does  not  have  walls 
on  dl  sides,  while  stored  and  secured  to 
prevent  flotation  out  of  the  building  during 
flooding  (the  flotation  out  of  the  building 
shall  be  deemed  to  establish  the  conclusive 
presumption  that  the  materials  and  supplies 
were  not  reasonably  secured  to  prevent 
flotation,  in  which  case  no  coverage  is 
provided  for  such  materials  and  supplies 
imder  this  policy). 

5.  A  building  in  the  course  of  construction 
before  it  is  walled  and  roofed  subject  to  the 
following  conditions: 

a.  The  amoimt  of  the  deductible  for  each 
loss  occurrence  before  the  building  is  walled 
and  roofed  is  two  times  the  $  ductible  which 
is  selected  to  apply  after  the  building  is 
walled  and  roofed; 

b.  Coverage  is  provided  before  the  building 
is  walled  cmd  roofed  only  while  constmction 
is  in  progress,  or  if  construction  is  halted,  * 
only  for  a  period  of  up  to  90  continuous  days 
thereafter,  until  constmction  is  resumed;  and 

c.  There  is  no  coverage  before  the  building 
is  walled  and  roofed  where  the  lowest  floor, 


including  basement  floor,  of  a  non-elevated 
building  or  the  lowest  elevated  floor  of  an 
elevated  building  is  below  the  base  flood 
elevation  in  Zones  AH,  AE  or  Al-30  or  is 
below  the  base  flood  elevation  adjusted  to 
include  the  effect  of  wave  action  in  Zones  VE 
or  Vl-30.  The  lowest  floor  levels  are  based 
on  the  bottom  of  the  lowest  horizontal 
stmctural  member  of  the  floor  in  Zones  VE 
or  Vl-30  and  the  top  of  the  floor  in  Zones 
AH.  AE  or  Al-30. 

Coverage  B — Personal  Property 

A.  Subject  to  paragraphs  B.  and  C.  below, 
this  policy  covers  personal  property  which  is 
in  or  on  the  insured,  fully  enclosed  building 
and  is: 

1.  Owned  by  the  unit  owners  of  the 
condominium  in  common,  i.e..  as  to  which 
each  unit  owner  has  an  undivided  ownership 
interest;  or 

2.  Owned  solely  by  the  Condominium 
Association  and  used  exclusively  in  the 
conduct  of  the  business  affairs  of  the 
condominium. 

3.  Such  personal  property  is  also  covered 
while  stored  at  a  temporary  location,  as 
expressly  authorized  under  this  policy  (see 
Article  5.  paragraph  B.2.). 

B.  Coverage  for  personal  property  includes 
the  following  property,  whether  owned  by 
the  Association  or  unit  owner  and  subject  to 
paragraph  A.  1.  and  2.,  above,  for  which 
coverage  is  not  provided  (irrespective  of  the 
manner  in  whi(±  the  property  is  installed  in 
or  adapted  to  the  building)  under  “Coverage 
A — Building  Property”: 

•  Qothes  Washers. 

•  Clothes  Dryers. 

•  Food  Freezers. 

•  Air  Conditioning  Units  Installed  in  the 
Building. 

•  Portable  Dishwashers. 

•  Carpet,  including  wall-to-wall  carpet, 
over  finished  flooring  and  whether  or  not  it 
is  permanently  installed. 

•  Carpet  not  permanently  installed  over 
unfinished  flooring. 

•  Outdoor  equipment  and  furniture  stored 
inside  the  dwelling  or  another  fully  enclosed 
building  at  the  property  address. 

•  Portable  microwave  ovens  and  "cook- 
out”  grills,  ovens  and  the  like, 

C  Limitations.  Under  this  "Coverage  B — 
Personal  Property”,  the  Insured  shall  not  be 
reimbursed  for  loss  as  to  the  following 
personal  property  to  the  extent  the  loss  to 
any  one  or  more  of  such  property  exceeds, 
individually  or  in  total,  $250.00: 

•  Artwork,  including  but  not  limited  to, 
paintings,  etchings,  pictures,  tapestries,  art 
glass  windows  including  their  frames, 
statuary,  marbles,  and  bronzes; 

•  Rare  books; 

•  Necklaces,  bracelets,  gems,  precious  or 
semi-precious  stones,  watches,  articles  of 
gold,  silver,  or  platinum;  or 

•  Furs  or  any  article  containing  fur  which 
represents  its  principal  value. 

Coverage  C— Debris  Removal 

This  insurance  covers  expense  incurred  in 
the  removal  of  debris  of,  or  on,  or  from  the 
building  or  personal  property  covered 
hereunder,  which  may  be  occasioned  by  loss 
caused  hy  a  flood.  Under  these  provisions 
coverage  extends  to: 
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1.  Non-owned  debris  from  beyond  the 
boundaries  of  the  described  premises  which 
is  physically  on  the  insured  property  (Le.,  on 
the  building  or  the  personal  property). 

2.  Parts  of  the  insured  property  anywhere: 

a.  On  the  described  premises:  and 

b.  On  property  beyond  the  boundaries  of 
the  describe  premi^. 

The  total  liability  under  this  policy  for 
both  loss  to  property  and  debris  remo^^l 
expense  shall  not  exceed  the  amount  of 
insurance  applying  under  this  policy  to  the 
property  covered. 

Article  5 — Special  Provisions  Applicable  to 
Coverages  A,  B,  and  C 

A.  This  policy  is  not  a  valued  policy.  Loss 
will  be  paid,  provided  the  Insured  has 
purchased  a  sufficient  amoimt  of  coverage, 

i.e.,  in  an  amount  equal  to  the  lesser  of  the 
value  of  the  damaged  property  under  the 
terms  and  conditions  of  this  policy  [and 
regardless  of  whether  the  amount  of 
insurance  purchased  is  greater  than  such 
value)  or  the  limit  of  coverage  permitted 
under  the  Act. 

B.  Insured  Property,  Coveted  Locations. 

The  building  and  personal  property  are 
covered  while  the  property  is  located: 

1.  At  the  property  addr^  shown  on  the 
application;  and 

2.  For  45  days  at  another  place  above 
ground  level  or  outside  of  the  special  hazard 
area,  to  which  any  of  the  insured  property 
shall  necessarily  be  removed  in  oi^r  to 
protect  and  preserve  it  from  flood,  due  to  the 
imminent  danger  of  flood  (provided,  personal 
property  so  removed  must  be  placed  in  a 
fully  enclosed  building  or  otherwise 
reasonably  protected  tom  the  elements  to  be 
insured  against  loss),  in  which  case  the 
reasonable  expenses  incurred  by  the  Insured, 
including  the  value  of  its  own  labor  at 
prevailing  Federal  minimum  wage  rates,  in 
moving  any  of  the  insured  property 
temporarily  away  tom  the  peril  of  flood  shall 
be  reimbur^  in  an  amount  not  to  exceed 
$500.00.  This  policy’s  deductible  amounts,  as 
provided  for  at  Article  7,  shall  not  be  applied 
to  this  reimbursement,  but  shall  be  applied 
to  any  other  benefits  under  this  policy’s 
coverage. 

C  Coverage  For  Certain  Loss  Mitigation 
Measures.  When  the  insurance  under  this 
policy  covers  a  building  reasonable  expenses 
incurred  by  the  Insured  for  the  purchase  of 
the  following  items  are  also  covered,  in  an 
aggregate  amount  not  to  exceed  $750.00: 

1.  ^ndbags,  including  sand  to  fill  them 
and  plastic  sheeting  and  iiunber  used  in 
connection  with  them; 

2.  Fill  for  temporary  levees; 

3.  Pumps;  and 

4.  Wood; 

all  for  the  purpose  of  saving  the  buildiitg  due 
to  the  imminent  danger  of  a  flood  loss, 
including  the  value  of  the  Insured’s  owm 
labor  at  prevailing  Federal  minimum  wrage 
rates. 

The  policy’s  building  deductible  amoxmt, 
as  provided  for  at  Article  7,  shall  not  be 
applied  to  this  reimbursemmt,  but  shall  be 
applied  to  any  other  benefits  under  the 
policy’s  building  coverage. 

For  reimburs^ent  under  this  paragraph  C 
to  apply,  the  following  conditions  must  be 
met: 


a.  The  insured  property  must  be  in 
imminent  danger  of  sustaining  flood  damage; 
and 

b.  The  threat  offload  damage  must  be  of 
such  imminence  as  to  lead  a  person  of 
common  prudence  to  apprehend /7ood 
damage;  and 

a  A  general  and  temporary  condition  of 
flooding  in  the  area  must  occur,  even  if  the 
flooding  does  not  reach  the  insured  property, 
or  a  leg^ly  authorized  official  must  issue  an 
evacuation  order  or  other  civil  order  for  the 
community  in  which  the  insured  property  is 
located  calling  for  measures  to  preserve  life 
and  property  tom  the  peril  of  flood. 

Article  6 — Property  Not  Covered 

'This  policy  shall  not  cover  any  of  the 
following: 

A.  Valuables  and  commercial  property, 
meaning: 

1.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  other  valuable  papers  or 
records,  and  personal  prope^  used  in  a 
business. 

2.  Personal  property  used  in  connection 
with  any  incidental  commercial  occupancy 
or  use  of  the  building. 

B.  Property  over  water  or  in  the  open, 
meaning. 

1.  A  building  and  personal  property  in  the 
building  located  entirely  in,  on,  or  over  water 
or  seaward  of  mean  high  tide,  if  the  building 
was  newly  constructed  or  substantially 
improved  on  or  after  October  1, 1982. 

2.  Personal  property  in  the  open. 

C  Structures  other  than  buildings, 

including. 

1.  Fences,  retaining  walls,  seawalls, 
bulkheads,  wharves,  piers,  bridges,  and 
docks. 

2.  Indoor  and  outdoor  swimming  pools. 

3.  Open  structures  and  personal  property 
located  in,  on,  or  over  water,  incluffing  boat 
houses  or  any  structure  or  building  into 
which  boats  are  floated. 

4.  Underground  structures  and  equipment, 
including  wrells,  septic  tanks  and  septic 
systems. 

D.  Other  real  property,  Including. 

1.  Land,  land  values,  lawms,  trees,  shrubs, 
plants,  and  growing  crops. 

2.  Those  portions  of  walks,  walkways, 
decks,  driveways,  patios,  and  other  stufeces, 
all  whether  covered  or  not  and  all  of 
whatever  kind  of  construction,  located 
outside  the  perimeter,  exterior  walls  of  the 
insured  building. 

E.  Other  personal  property,  meaning. 

1.  Animals,  livestock,  birds,  and  fish. 

2.  Aircraft 

3.  Any  self-propelled  vehicle  or  machine 
and  motor  vehicle  (other  than  motorized 
equipment  pertaining  to  the  service  of  the 
described  unit  or  budding,  operated 
prindpaily  on  the  premi^  of  the  Insured, 
and  not  iicensed  for  highway  use)  including 
their  parts  and  equipment. 

4.  'Trailers  on  wheels  and  other  recreational 
vehicles  whether  affixed  to  a  permanent 
foundation  or  on  wheels. 

5.  Watercraft  including  their  furnishings 
and  equipment 

6.  Personal  property  owned  by  or  in  the 
care,  custody  or  control  of  a  unit  owner. 


except  for  the  property  described  in  Article 
4  under  "Coverage  B — Personal  Property”, 
paragraph  B.  of  this  policy. 

F.  Basements,  building  enclosures  lower 
than  the  elevated  floors  of  elevated  buildings, 
and  personal  property  as  follows: 

1.  In  a  special  hazard  area,  at  an  elevation 
lower  than  the  lowest  elevated  floor  of  an 
elevated  Post-FIRM  building,  including  a 
manufactured  (i.e.,  mobile)  home. 

a.  Personal  property. 

b.  Bui/ding  enclosures,  equipment, 
machinery,  fixtures  and  components,  except 
for  the  required  utility  connections  and  the 
frx>tings,  foundation,  posts,  pilings,  piers  or 
other  foundation  walls  and  anchorage  system 
as  required  for  the  support  of  the  building. 

2.  In  a  basement  as  defined  in  Article  2: 

a.  Personal  property. 

b.  Building  equipment,  machinery,  fixtures 
and  components,  including  finished  walls, 
floors,  ceilings  and  other  improvements, 
except  for  the  required  utility  connections, 
fiberglass  insulation,  drywalls  and  sheetrock 
walls,  and  ceilings  but  only  to  the  extent  of 
replacing  drywalls  and  sheetrock  walls  in  an 
unfinished  manner  (i.e.,  nailed  to  framing  but 
not  taped,  painted,  or  covered). 

3.  iVovj’ded,  with  regard  to  both  1.  and  2., 
above,  the  following  building  and  personal 
property  items  coimected  to  a  power  source 
and  installed  in  their  functioning  location  are 
covered  so  long  as  the  Insured  has  purchased 
building  and  personal  property  coverage,  os 
appropriate. 

•  Sump  pumps. 

•  Well  water  tanks  and  pumps. 

•  Oil  tanks  and  the  oil  in  them. 

•  Cisterns  and  the  water  in  them. 

•  Natiual  gas  tanks  and  the  gas  in  them. 

•  Pumps  and/or  tanks  used  in  conjunction 
with  solar  energy. 

•  Furnaces. 

•  Hot  water  heaters. 

•  Clothes  washers  and  dryers. 

•  Food  toezers  and  the  food  in  them. 

•  Air  conditioners. 

•  Heat  pumps. 

•  Electrical  junction  and  circuit  breaker 
boxes. 

•  Stairways  and  staircases  attached  to  the 
building  which  are  not  separated  from  the 
building  by  elevated  walkways. 

•  Clean-up. 

•  Elevators,  dumbwaiters,  and  relevant 
equipment,  except  for  such  relevant 
equipment  located  below  the  base  flood 
elevation  if  such  relevant  equipment  was 
installed  on  or  after  October  1, 1987. 

G.  Property  below  ground,  meanings 
building  or  unit  and  its  contents,  including 
person^  property  and  machinery  and 
equipment,  which  are  part  of  the  building  or 
unit,  where  more  than  49  percent  of  the 
actual  cash  value  of  such  building  or  unit  is 
below  ground,  unless  the  lowest  level  is  at 
or  above  the  base  flood  elevation  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy  efficient 
building  techniques. 

H.  Certain  manufactured  homes,  meaning 
a  manufactured  (i.e.,  mobile)  home  located  or 
placed  within  a  FEMA  desi^ated  Special 
Hazard  Area  that  is  not  anchored  to  a 
permanent  foundation  to  resist  flotation, 
collapse,  or  lateral  movement: 
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1.  By  over-the-top  or  frame  ties  to  ground 
anchors;  or 

2.  In  accordance  with  manufacturer’s 
specifications;  or 

3.  In  compliance  with  the  community’s 
floodplain  management  requirements; 
unless  it  is  a  manufactured  (i.e.,  mobile) 
home  on  a  permanent  foxmcktion 
continuously  insured  by  the  National  Flood 
Insurance  Program  at  the  same  site  at  least 
since  Septemter  30, 1982. 

I.  Containers  such  as  but  not  limited  to  gas 
tanks  or  liquid  tanks. 

J.  Buildings  and  their  contents  made 
ineligible  for  flood  insurance  pursuant  to  the 
provisions  of  the  Coastal  Barrier  Resources 
Act,  16  U.S.C.  3501  et  seq.,  and  the  Coastal 
Barrier  Improvement  Act  of  1990,  Pub.  L. 
101-591, 16  U.S.C.  3501  et  seq. 

Article  7— Deductibles 

A.  Each  loss  to  the  insured  property  is 
subject  to  a  deductible  provision  under 
which  the  Insured  bears  a  portion  of  the  loss 
before  payment  is  made  imder  the  policy, 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  and  personal 
property  coverage  loss  including,  as  to  each, 
any  appurtenant  structure  loss  and  debris 
remov^  expense. 

C.  For  any  flood  insurance  policy  issued  or 
renewed  for  any  property  located  in  Zones  A, 
AO,  AH,  Al-30,  AE,  VO,  Vl-30,  VE,  or  V 
where  the  rates  available  for  budding  built 
before  the  effective  date  of  the  initial  Flood 
Insurance  Rate  Map  or  December  31, 1974, 
whichever  is  later,  are  used  to  compute  the 
premium,  the  amount  of  the  deductible  for 
each  loss  occurrence  is  determined  as 
follows:  The  Insurer  shall  be  liable  only 
when  such  loss  exceeds  $750.00,  or  the 
amount  of  any  higher  deductible  which  the 
Insvired  selected  when  it  applied  for  this 
policy  or  subsequently  by  endorsement. 

D.  For  policies  other  than  those  described 
in  parap'aph  C.  above,  the  amount  of  the 
deductible  for  each  loss  occurrence  is 
determined  as  follows:  The  Insiuer  shall  be 
liable  only  when  such  loss  exceeds  $500.00, 
or  the  amoimt  of  any  higher  deductible 
which  the  Insured  selected  when  it  applied 
for  this  policy  or  subsequently  by 
endorsement 

E.  Notwithstanding  the  applicable 
deductible  in  paragraphs  C  or  D.  above,  an 


additional  deductible  in  the  srun  of  $250.00 
shall  apply  separately  to  each  building  and 
contents  loss  before  payment  is  made  under 
the  policy  for  land  subsidence,  sewer  backup, 
or  seepage  of  water  as  provided  for  in  Article 
3,  paragraph  B.3. 

Article  8 — Replacement  Cost  Coverage  (For 
Building  Coverage  Only) 

Subject  to  Articles  7  and  9,  this  policy  v/iil, 
in  the  event  of  a  loss  for  which  there  is 
coverage  and  subject  to  the  limits  of  building 
coverage  purchased,  pay  the  full  cost  of 
repair  or  replacement  of  the  damaged  parts 
of  the  building  vrithoxit  deduction  for 
depreciation.  Under  this  Article: 

A.  The  following  outdoor  property, 
whether  attached  to  the  insiued  building  or 
not,  are  excluded  from  Replacement  Cost 
Coverage:  Antennas,  aerials,  carpeting, 
awnings,  appliances,  and  other  outdoor 
equipment. 

B.  Carpeting  inside  the  insured  building 
and  laid  over  or  affixed  to  finished  or 
imfinished  flooring  is  excluded  from 
Replacement  Cost  Coverage. 

C.  The  Insurer’s  liability  for  loss  imder  this 
policy  shall  not  exceed  the  smallest  of  the 
following  amounts: 

1.  The  limit  of  liability  of  this  policy 
applicable  to  the  damaged  or  destroy^ 
building,  or 

2.  The  cost  to  repair  or  replace  the  building 
or  any  part  thereof  with  material  of  like  kind 
and  qu^ty  on  the  same  premises  and 
intended  for  the  same  occupancy  and  use;  or 

3.  The  amount  actually  and  necessarily 
expended  in  repairing  or  replacing  said 
building  or  any  part  thereof  intended  for  the 
same  occupancy  and  use. 

D.  The  Insurer  shall  not  be  liable  for  any 
loss  on  a  Replacement  Cost  Coverage  basis 
unless  and  until  actual  repair  or  replacement 
of  the  damaged  building,  or  parts  thereof,  is 
completed. 

E.  These  Replacement  Cost  Provisions  do 
not  apply  to  any  manufactured  (i.e.,  mobile) 
home  which  when  assembled  is  not  at  least 
16  feet  wide  or  does  not  have  an  area  within 
its  perimeter  walls  of  at  least  600  square  feet 
nor  do  they  apply  to  any  loss  where  insured 
property  is  almdoned  and  remains  as  debris 
at  the  property  address  following  a  loss. 

F.  If  the  building  sustains  a  total  loss  or  if 
the  Insurer  should  pay  the  entire  building 


loss  proceeds  under  these  Replacement  Cost 
Provisions,  there  is  no  requirement  that  the 
building  be  rebuilt  at  the  insured  property 
address. 

Article  9— Coinsurance  (For  Building 
Coverage  Only) 

A.  In  consideration  of  the  rate  and  form 
under  which  this  policy  is  written,  it  is 
expressly  stipulated  and  made  a  condition  of 
this  contract  that  the  Insurer’s  liability  for 
loss  under  this  policy  shall  be  in  an  amount 
which  is  of  no  greater  proportion  to  the 
amount  of  loss  than  the  amount  of  insurance 
which  the  Insured  has  purchased  to  cover  the 
insured  property  bears,  at  the  time  of  loss,  to 
the  replacement  cost  value  of  the  insured 
property,  as  follows: 

1.  If  at  the  time  of  loss  the  total  amount  of  • 
insurance  applicable  to  the  insured  property 
is  the  lesser  of  80  percent  or  more  of  the  full 
replacement  cost  of  the  insured  property  or 
the  maximum  amount  of  insurance  available 
under  the  National  Flood  Insurance  Program, 
the  loss  will  be  adjusted,  subject  to  the 
policy's  limit  of  coverage  and  all  of  the  other 
terms  and  conditions  of  this  policy,  as  if  the  ’ 
amount  of  insurance  and  the  value  of  the 
insured  property  are  equal. 

2.  If  at  the  time  of  loss  the  Insured  has  not 
purchased  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Progam,  or  if  the  replacement  cost 
value  of  the  covered  property  at  the  time  of 
the  loss  times  80  percent  is  greater  than  the 
amount  of  insurance  purchased  to  cover  the 
property,  the  full  cost  of  replacement  or 
repair  of  the  insured  property,  subject  to  the 
terms  and  conditions  of  this  policy,  arising 
out  of  a  covered  loss,  shall  not  be  p>aid  and 
payment  shall  be  made  as  follows: 

To  the  extent  the  Insured  has  not 
purchased  insurance  in  an  amoimt  equal  to 
the  lesser  of  80  percent  or  more  of  the  full 
replacement  cost  of  the  insured  property  at 
the  time  of  loss  or  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Program,  the  Insured  will  not  be 
reimbursed  fully  for  a  loss.  The  amount  of 
loss  to  be  paid  in  such  cases  shall  be 
determined  in  accordance  with  the  following 
formula: 


Insurance  Carried 
Insurance  Required 


X  Amount  of  Loss  =  Limit  of  Recovery 


a.  Example  1 :  The  insurance  carried  is 
$500,000.00,  the  replacement  cost  value  of 


the  building  is  $1,000,000.00  (which  is  Program)  and  the  amount  of  the  loss  is 

available  under  the  National  Flood  Insurance  $240,000.00.  The  formula  is  applied  as 

follows: 


$500,000.00 
$1,000,000.00  x  80% 


X  $240,000.00  = 


$500,000.00 

$800,000.00 


X  $240,(XX).00  =  $149,500.00  Limit  of  Recovery 


* 


*($150,000  Less  Deductible)  ’The  balance  of 
the  loss  in  the  sum  of  $90,500.00  is  not 
covered. 


b.  Example  2:  The  insurance  carried  is 
$1,850,000.00,  the  replacement  cost  value  of 
the  building  is  $2,000,000.00  and  the  amount 


of  loss  is  $1,000,000.00.  The  formula  is  not 
applied  because  $1,850,000  exceeds 
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$1,600,000  ($2,000,000x80%).  The  Insured  is 
paid  the  full  amount  of  the  loss  ($1  Million). 

B.  In  determining  if  the  whole  amount  of 
insurance  applicable  to  the  building  is  80 
percent  or  more  of  the  full  replacement  cost 
of  such  building: 

1.  The  replacement  cost  value  of  any 
covered  building  property  described  in 
Article  4  shall  included  and  the 
replacement  cost  value  of  any  building 
propert}'  described  in  Article  4  which 
constitutes  property  not  covered  under  this 
policy  shall  not  be  included. 

2.  Regarding  improvements,  only  the 
replacement  cost  value  of  improvements 
installed  by  the  Association  shall  be 
included. 

Article  10 — General  Conditions  and 
Provisions 

A.  Pair  and  Set  Clause:  If  there  is  loss  of 
an  article  which  is  part  of  a  pair  or  set,  the 
measure  of  loss  shall  be  a  reasonable  and  fair 
proportion  of  the  total  value  of  the  pair  or  set, 
giving  consideration  to  the  importance  of 
said  article,  but  such  loss  shall  not  be 
construed  to  mean  total  loss  of  the  pair  or  set. 
,  B.  Concealment,  Fraud:  This  policy  shall 
be  void,  nor  can  this  policy  be  renewed  or 
any  new  flood  insurance  coverage  be  issued 
to  the  Insured  if  any  person  insured  under 
Article  1,  paragraph  A.,  whether  before  or 
after  a  loss,  has: 

1.  Sworn  folsely,  or  willfully  concealed  or 
misrepresented  any  material  &ct;  or 

2.  Done  any  fraudulent  act  concerning  this 
insurance  (see  paragraph  E.l.d.  below);  or 

3.  Willfully  concealed  or  misrepresented 
any  fact  on  a  "Recertification  Questionnaire," 
which  causes  the  Insurer  to  issue  a  policy 
based  on  a  premium  amoimt  which  is  less 
than  the  premium  amount  which  would  have 
been  payable  were  it  not  for  the  misstatement 
of  feet  (see  paragraph  F.  below). 

C  Other  Insurance:  If  a  loss  covered  by  this 
policy  is  also  covered  by  other  insurance, 
whether  collectible  or  not,  the  Insurer  will 
pay  only  the  proportion  of  the  loss  that  the 
limit  of  liability  that  applies  under  this 
policy  bears  to  the  tot^  amount  of  insurance 
covering  the  loss,  provided,  it  at  the  time  of 
loss,  there  is  other  insurance  made  available 
under  the  Act,  in  the  name  of  a  unit  owner 
which  provides  coverage  for  the  same  loss 
covered  by  this  policy,  this  policy’s  coverage 
shall  be  primary  and  not  contributing  with 
such  other  insurance. 

D.  Amendments  and  Waivers,  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  the  Insurer  takes  under  the  terms  of 
this  policy  can  constitute  a  waiver  of  any  of 
its  rij^ts.  Except  in  the  case  of  1.  a  contents 
only  policy  and  2.  a  policy  issued  to  cover 

a  building  in  the  course  of  construction, 
assignment  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title. 

E.  Voidance,  Reduction  or  Reformation  of 
the  Coverage: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  whi^  case  the 
policy  is  void  fiom  its  inception; 


b.  The  community  in  which  the  property 
is  located  was  not  participating  in  the 
National  Flood  Insurance  Program  on  the 
policy’s  inception  date  and  did  not  qualify  as 
a  participatii^  community  during  the 
policy’s  term  and  before  the  occurrence  of 
any  loss; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  shall  not  be 
renewed.  * 

In  the  event  the  voided  policy  included  3 
policy  years  in  a  contract  term  of  3  years,  the 
Insured  shall  be  entitled  to  a  pro-rata  refund 
of  any  premium  applicable  to  the  remainder 
of  the  policy’s  term; 

d.  In  the  event  any  Insured  or  its  agent  has; 

(1)  Sworn  falsely;  or 

(2)  Fraudulently  or  willfully  concealed  or 
misrepresented  any  material  feet  including 
facts  relevant  to  the  rating  of  this  policy  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  imder 
the  policy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  the  Insured  in  a  prior  year 
and  affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any,  shall  be  subject  to  offsets 
for  the  Insurer’s  administrative  expenses 
(including  the  payment  of  agent’s 
commissions  for  any  voided  policy  year)  in 
connection  with  the  issuance  of  the  policy; 

e.  The  premium  submitted  is  less  than  the 
minimiun  set  forth  in  44  CFR  61.10  in 
connection  with  any  application  for  a  new 
policy  or  policy  renewal,  in  which  case  the 
policy  is  void  from  its  inception  date. 

2.  Reduction  of  Coverage  Limits  or 
Reformation:  In  the  event  that  the  premium 
payment  is  not  sufficient  (whether  evident  or 
not)  to  purchase  the  amount  of  coverage 
requested  by  an  application,  renewal, 
endorsement,  or  other  form  and  paragraph 
E.l.d.  does  not  apply,  then  the  policy  shall 
be  deemed  to  provicle  only  such  coverage  as 
can  be  purchased  for  the  entire  term  of  the 
policy,  for  the  amoimt  of  premium  received, 
subject  to  increasing  the  amount  of  coverage 
ursuant  to  44  CFR  61.11;  provided, 
owever; 

a.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  prior  to  a  loss  and  the  Insurer 
can  determine  the  amount  of  insufficient 
premium  from  information  in  its  possession 
at  the  time  of  its  discovery  of  the  insufficient 
premium,  the  Insurer  shall  give  a  notice  of 
additional  premium  due,  and  if  the  Insured 
remits  and  the  Insurer  receives  the  additional 
premium  required  to  purchase  the  limits  of 
coverage  for  each  kind  of  coverage  as  was 
initially  requested  by  the  Insured  within  30 
days  from  the  date  the  Insurer  gives  the 
Insured  written  notice  of  additional  premium 
due,  the  policy  shall  be  reformed,  from  its 
inception  date,  or,  in  the  c:ase  of  an 
endorsement,  from  the  effective  date  of  the 


endorsement,  to  provide  flood  insurance 
coverage  in  the  amount  of  coverage  initially 
requested. 

b.  If  the  insufficient  premium  is  discovered 
by  the  Insurer  at  the  time  of  a  loss  under  the 
policy,  the  Insurer  shall  give  a  notice  of 
premium  due,  and  if  the  Insured  remits  and 
the  Insurer  receives  the  additional  premiiun 
required  to  purchase  (for  the  current  policy 
term  and  the  previous  policy  term,  if  then 
insured]  the  limits  of  coverage  for  each  kind 
of  coverage  as  was  initially  requested  by  the 
Insured  within  30  days  from  the  date  the 
Insurer  gives  the  Insured  written  notice  of 
additional  premium  due,  the  policy  shall  be 
reformed,  from  its  inception  date,  or,  in  the 
case  of  an  endorsement,  from  the  effective 
date  of  the  endorsement,  to  provide  flood 
insurance  coverage  in- the  amount  of  coverage 
initially  requested. 

c.  Under  subparagraphs  a.  and  b.  as  to  any 
mortgagee  or  trustee  named  in  the  policy,  the 
Insurer  shall  give  a  notice  of  additional 
premium  due  and  the  right  of  reformation 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  or  trustee,  up  to  the  amount  of 
the  Insured’s  indebtedness,  for  30  days  after 
written  notice  to  the  mortgagee  or  trustee. 

F.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
declarations  page  which  is  attached  to  the 
policy.  The  Insiurer  is  under  no  obligation  to; 

1.  Send  the  Insured  any  renewal  notice  or 
other  notice  that  the  policy  term  is  coming  to 
an  end  and  the  receipt  of  any  such  notice  by 
the  Insured  shall  not  be  deemed  to  be  a 
waiver  of  this  provision  on  the  Insurer’s  part. 

2.  Assure  that  policy  changes  reflected  in 
endorsements  submitted  during  the  policy 
term  are  included  in  any  renewal  notice  or 
new  policy  sent  to  the  Insured.  Policy 
changes  includes  the  addition  of  any 
increases  in  the  amounts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
renewal  premium  payment  is  received  by  the 
Insurer  at  the  office  of  the  National  Flood 
Insurance  Program  within  30  days  of  the 
expiration  date  of  this  policy,  subject  to 
paragraph  E.  above.  If  ffie  renewal  premium 
payment  is  mailed  by  certified  mail  to  the 
Insurer  prior  to  the  expiration  date,  it  shall 
be  deemed  to  have  been  received  within  the 
required  30  days.  The  coverage  provided  by 
the  renewal  policy  is  in  effect  for  any  loss 
occurring  during  this  30-day  period  even  if 
the  loss  occurs  before  the  renewal  premium 
payment  is  received,  so  long  as  the  renewal 
premium  payment  is  received  within  the 
required  30  days.  In  all  other  cases,  this 
policy  shall  terminate  as  of  the  expiration 
date  of  the  last  policy  term  for  which  the 
premium  payment  was  timely  received  and 
in  that  event,  the  Insurer  shall  not  be 
obligated  to  provide  the  Insured  with  any 
cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice. 

In  connection  with  the  renewal  of  this 
policy,  the  Insured  may  be  requested  during 
the  policy  term  to  recertify,  on  a 
Recertification  Questionnaire  the  Insurer  will 
provide,  the  rating  information  used  to  rate 
the  most  recent  application  for  or  renewal  of 
insurance. 
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Notwithstanding  the  Insured’s 
responsibility  to  submit  the  appropriate 
renewal  premium  in  sufficient  time  to  permit 
its  receipt  by  the  Insurer  prior  to  the 
expiration  of  the  poUcybeing  renewed,  the 
Insurer  has  established  a  business  procedure 
for  mailing  renewal  notices  to  assist  Insureds 
in  meeting  their  responsibility.  Regarding  the 
business  procedure,  evidence  of  Um  placing 
of  any  such  notices  into  the  U.S.  Postal 
Service,  addressed  to  the  Insured  at  the 
address  appearing  on  its  most  recent 
application  or  other  appropriate  form 
(received  by  the  Insurer  prior  to  the  mailing 
of  the  renewal  notice),  does,  in  all  respects, 
for  purposes  of  the  National  Flood  Insurance 
Program,  presumptively  establish  delivery  to 
the  Insured  for  all  purposes  irrespective  of 
whether  the  Insured  actually  received  the 
notice. 

However,  in  the  event  the  Insrirer 
determines  that,  through  any  circtunstances, 
any  renewal  notice  was  not  placed  into  the 
U.S.  Postal  Service,  or,  if  placed,  was 
prepared  or  addressed  in  a  manner  which  the 
Insurer  determines  could  preclude  the 
likelihood  of  its  being  actually  and  timely 
received  by  the  Insured  prior  to  the  due  date 
for  the  renewal  premiiun,  the  following 
procedures  shall  be  followed: 

In  the  event  that  the  Insured  or  its  agent 
notified  the  Insurer,  not  later  than  1  year  after 
the  date  on  which  the  payment  of  the 
renewal  premium  was  due,  of  a  nonreceipt  of 
a  renewal  notice  prior  to  the  due  date  for  the 
renewal  premium,  which  the  Insurer 
determines  was  attributable  to  the  above 
circumstance,  the  Insurer  shall  mail  a  second 
bill  providing  a  revised  due  date,  which  shall 
be  30  days  after  the  date  on  wbi(±  the  bill 
is  mailed. 

If  the  renewal  payment  requested  by  reason 
of  the  second  bill  is  not  received  by  the 
revised  due  date,  no  renewal  shall  occur  and 
the  policy  shall  remain  as  an  expired  policy 
as  of  the  expiration  date  prescribed  on  the 
policy. 

G.  Conditions  Suspending  or  Restricting 
Insurance:  Unless  otherwise  provided  in 
writing  added  hereto,  the  Insurer  shall  not  be 
liable  for  loss  occurring  while  the  hazard  is 
increased  by  any  means  within  the  control  or 
knowledge  of  the  Insiued. 

H.  Liberalization  clause:  If  diuing  the 
period  that  insurance  is  in  force  under  this 
policy  or  within  45  days  prior  to  the 
inception  date  thereof,  should  the  Insurer 
have  adopted  imder  the  Act.  any  forms, 
endorsements,  rules  or  regulations  by  which 
this  policy  could  be  extended  or  broadened, 
without  additional  premium  charge,  by 
endorsement  or  sutetitution  of  fora,  then, 
such  extended  or  broadened  insurance  shall 
inure  to  the  benefit  of  the  Insured  as  though 
such  endorsement  or  substitution  of  fora  had 
been  made.  Any  broadening  or  extension  of 
this  policy  to  the  Insured’s  benefit  shall  only 
apply  to  losses  occurring  on  or  after  the 
effective  date  of  the  adoption  of  any  forms, 
endorsements,  rules  or  regulations  affecting 
this  policy, 

I.  Alterations  and  Repairs:  The  Insured 
may,  at  the  Insrued’s  own  expense,  make 
alterations,  additions  and  repairs,  and 
complete  structures  in  the  course  of 
construction. 


J.  Cancellation  of  Policy  ^Insured:  The 
Insured  may  cancel  this  policy  at  any  time 
but  a  refund  of  premimn  money  will  only  be 
made  when: 

1.  The  Insured  cancels  a  policy  having  a 
term  of  3  years,  on  an  anniversary  date,  and 
the  reason  for  the  cancellation  is  that 

a.  A  policy  of  flood  insiuance  has  been 
obtain^  or  is  being  obtained  in  substitution 
for  this  policy  and  the  Insurer  has  received 
a  written  concurrence  in  the  carwellation 
from  any  mmtgagee  of  which  the  Insurer  has 
actual  notice,  or 

b.  The  Insured  has  extinguished  the 
insured  mortgage  debt  and  is  no  longer 
required  by  the  mortgagee  to  maintain  the 
coverage.  Refund  of  any  premimn,  under  this 
subparagraph  1.,  shall  be  pro  rata  but  with 
retention  of  the  expense  constant  and  the 
Federal  policy  fee. 

2.  The  losiired  cancels  because  the  Insurer 
has  determined  that  the  property  is  not,  in 
fact,  in  a  special  hazard  area;  and  the  Insured 
was  requi^  to  purchase  flood  insurance 
coverage  by  a  private  lender  or  Federal 
agency  pursuant  to  Public  Law  93-234, 
section  102  and  the  lender  or  agency  no 
longer  requires  the  retention  of  the  coverage. 
In  ffiis  event,  if  no  claims  have  been  paid  or 
are  pending,  the  premimn  payments  will  be 
refunded  in  full,  according  to  applicable 
National  Flood  Insurance  Program 
regulations. 

K.  Loss  Clause:  Payment  of  any  loss  under 
this  policy  shall  not  reduce  the  amount  of 
insurance  applicable  to  any  other  loss  during 
the  policy  term  which  arises  out  of  a  separate 
occurrence  of  the  peril  insured  against 
hereunder,  provided,  that  all  loss  arising  out 
of  a  continuous  or  protracted  occurrence 
shall  be  deemed  to  constitute  loss  arising  out 
of  a  single  occurrence. 

L  Mortgage  Qause:  (Applicable  to  building 
coverage  only  and  effective  only  when  the 
policy  is  made  payable  to  a  mortgagee  or 
trustee  named  in  the  application  and 
declarations  page  attached  to  this  policy  or 
of  whom  the  Insurer  has  actual  notice  prior 
to  the  payment  of  loss  proceeds  under  this 
policy.) 

Loss,  if  any,  under  this  policy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  or 
trustee  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the 
property  described  in  which  die  aforesaid 
may  have  an  interest  as  mortgagee  or  trustee, 
in  order  of  precedence  of  said  mortgages,  and 
this  insurance,  as  to  the  interest  of  the 
mortgagee  or  trustee  only  therein,  shall  not 
be  invdidated: 

1.  By  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  described  property;  nor 

2.  By  any  foreclosure  or  other  proceedings 
or  notice  of  sale  relating  to  the  property;  nor 

3.  By  any  change  in  t^  title  or  ownership 
of  the  property;  nor 

4.  By  the  occupation  of  the  premises  for 
ptuposes  more  hazardous  than  are  permitted 
by  ^8  policy,  provided,  that  it  in  case  the 
mortgagor  or  owner  shall  neglect  to  pay  any 
premimn  due  under  this  policy,  the 
mortgagee  or  trustee  shall,  on  demand,  pay 
the  same. 

Provided,  also,  that  the  mortgagee  or 
trustee  shall  notify  the  Insurer  of  any  change 
of  ownership  or  occupancy  of  the  building  or 


increase  of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  or  trustee  and, 
unless  permitted  by  this  policy,  it  shall  be 
noted  thereon  and  the  mortgagee  or  trustee 
shall,  on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise,  this  policy  shall  be  null 
and  void. 

If  this  policy  is  cancelled  by  the  Insurer,  it 
shall  continue  in  force  for  the  benefit  of  the 
mortgagee  or  trustee  for  30  days  after  ¥rritten 
notice  to  the  mortgagee  or  trustee  of  such 
cancellation  and  sh^  then  cease. 

Whenever  the  Insurer  shall  pay  the 
mortgagee  or  trustee  any  sum  for  loss  under 
this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  shall,  to  the  extent  of 
such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  mall  be  made,  imder  all 
securities  held  as  collateral  to  the  mortgage 
debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  or  trustee  the  whole  principal  due 
or  to  grow  due  on  the  mortgage  with  interest, 
and  shaU  thereupon  receive  a  full  assignment 
and  transfer  of  the  mortgage  and  of  all  such 
other  securities,  but  no  sulnogation  shall 
impair  the  right  of  the  mortgagee  or  trustee 
to  recover  the  foil  amount  of  said  mortgagee’s 
or  trustee’s  claim. 

M.  Mortgagee  Obligations:  If  the  Insured 
foils  to  render  proof  of  loss,  the  named 
mortgagee  or  trustee,  upon  notice,  shall 
render  proof  of  loss  in  the  fora  herein 
specified  within  60  days  thereafter  and  shall 
be  subject  to  the  provisions  of  this  policy 
relating  to  appraisal  and  time  of  payment  and 
of  bringing  suit. 

N.  Loss  Payable  Clause  [Applicable  to 
contents  items  only):  Loss,  if  any,  shall  be 
adjusted  with  the  fosiued  and  shall  be 
payable  to  the  Insured  and  loss  payee  as  their 
interests  may  appear. 

O.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  the  insured  property,  the 
Insured  must: 

1.  Notify  the  Insurer  in  writing  as  soon  as 
practicable; 

2.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that 
the  Insurer  may  examine  it;  and 

3.  Within  60  days  after  the  loss,  send  the 
Insurer  a  proof  of  loss,  which  is  the  Insured’s 
statement  as  to  the  amount  it  is  claiming 
under  the  policy  signed  and  sworn  to  by  the 
Insured  and  furnishing  the  following 
information: 

a.  The  date  and  time  of  the  loss; 

b.  A  brief  explanation  of  bow  the  loss 
happened; 

c.  The  Insured’s  Interest  in  the  property 
damaged  (for  example,  “owner”)  and  the 
interests,  if  any,  of  others  in  the  damaged 
property; 

d.  The  actual  cash  value  or  replacement 
cost,  whichever  is  appropriate,  of  each 
damaged  item  of  insured  property  and  the 
amount  of  damages  sustained; 

e.  The  names  of  mortgagees  or  anyone  else 
having  a  lien,  charge  or  claim  against  the 
insured  property; 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not; 
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g.  Details  of  any  changes  in  ownership, 
use,  occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  vras  issued; 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose;  and 

i.  The  amount  the  Insured  claims  is  due 
imder  this  policy  to  cover  the  loss,  including 
statements  concerning: 

(1)  The  limits  of  coverage  stated  in  the 
policy;  and 

(2)  The  cost  to  repair  or  replace  the 
damaged  property  (whichever  costs  less). 

4.  Qxiperate  with  the  Insurer’s  adjuster  or 
representative  in  the  investigation  of  the 
claim; 

5.  Document  the  loss  with  all  bills, 
receipts,  and  related  documents  for  the 
amoimt  being  claimed; 

6.  The  insurance  adjuster  whom  the 
Insurer  hires  to  investigate  the  claim  may 
furnish  the  Insiu^d  with  a  proof  of  loss  form, 
and  she  or  he  may  help  the  Insured  to 
complete  it  However,  this  is  a  matter  of 
courtesy  only,  and  the  Insured  must  still 
send  the  Insurer  a  proof  of  loss  within  60 
days  after  the  loss  even  if  the  adjuster  does 
not  furnish  the  form  or  help  the  Insured 
complete  it  In  completing  the  proof  of  loss, 
the  Insured  must  use  its  own  judgment 
concerning  the  amount  of  loss  and  the 
justification  for  the  amount 

The  adjuster  is  not  authorized  to  approve 
or  disapprove  claims  or  to  tell  the  Insured 
whether  the  claim  will  be  approved  by  the 
Insurer. 

7.  The  Insurer  may,  at  its  option,  waive  the 
requirement  for  the  completion  and  filing  of 
a  proof  of  loss  in  certain  cases,  in  which 
event  the  Insured  will  be  required  to  sign 
and,  at  the  Insurer’s  option,  swear  to  an 
adjuster’s  report  of  the  loss  which  includes 
information  about  the  loss  and  the  damages 
needed  by  the  Insurer  in  order  to  adjust  the 
claim. 

8.  Any  false  statements  made  in  the  course 
of  presenting  a  claim  under  this  policy  may 
be  punishable  by  fine  or  imprisonment  imder 
the  applicable  Federal  laws. 

P.  Options  After  a  Loss:  Options  the  Insurer 
may,  in  its  sole  discretion,  exercise  after  loss 
include  the  following: 

1.  Evidence  of  Loss:  If  the  Insurer 
specifically  requests  it,  in  writing,  the 
IiUured  may  be  required  to  furnish  a 
complete  inventory  of  the  destroyed, 
damaged  and  imdamaged  property,  including 
details  as  to  quantities,  costs,  actual  cash 
values  or  replacement  cost  (whichever  is 
appropriate),  amount  of  loss  claims,  and  any 
written  plans  and  specifications  for  repair  of 
the  damaged  property  which  can  reasonably 
be  made  available  to  the  Insurer. 

2.  Examination  Under  Oath  and  Access  to 
the  Condominium  Association’s  Articles  of 
Association  or  Incorporation,  Property 
Insurance  Policies,  and  Other  Condominium 
Documents:  The  Insurer  may  require  the 
Insured  to: 

a.  Show  the  Insurer,  or  its  designee,  the 
damaged  property; 

b.  Be  examined  under  oath  by  the  Insurer 
or  its  designee; 

c.  Sign  any  transcripts  of  such  ' 
examinations;  and 

d.  At  such  reasonable  times  and  places  as 
the  Insurer  may  designate,  permit  the  Insiuor 


to  examine  and  make  extracts  and  copies  of 
any  condominium  documents,  including  the 
Articles  of  Association  or  Incorporation, 
Bylaws,  rules  and  regulations.  Declarations  of 
the  condominium,  property  insurance 
policies,  and  other  condominium  documents; 
and  all  books  of  accounts,  bills,  invoices  and 
vouchers,  or  certified  copies  thereof  if  the 
originals  are  lost,  pertaining  to  the  damaged 
property. 

3.  Options  to  Repair  or  Replace:  The 
Insurer  may  take  all  or  any  part  of  the 
damaged  property  at  the  agreed  or  appraised 
value  and,  also,  repair,  rebuild  or  replace  the 
property  destroyed  or  damaged  with  other  of 
like  kind  and  quality  within  a  reasonable 
time,  on  giving  the  insured  notice  of  the 
Insurer’s  intention  to  do  so  within  30  days 
after  the  receipt  of  the  proof  of  loss  herein 
required  under  paragraph  O.  above. 

4.  Adjustment  Options:  The  Insurer  may 
adjust  loss  to  any  insured  property  of  others 
with  the  owners  of  such  property  or  with  the 
Insured  for  their  account.  Any  such 
insurance  under  this  policy  shall  not  inure 
directly  or  indirectly  to  the  benefit  of  any 
carrier  or  other  bailee  for  hire. 

Q.  When  Loss  Payable:  Loss  is  payable 
within  60  days  after  the  Insured  files  its  proof 
of  loss  (or  within  90  days  after  the  insurance 
adjuster  files  an  adjuster’s  report  signed  and 
sworn  to  by  the  Insured  in  lieu  of  a  proof  of 
loss)  and  ascertainment  of  the  loss  is  made 
either  by  agreement  between  the  Insured  and 
the  Insurer  in  writing  or  by  the  filing  with 
the  Insurer  of  an  award  as  provided  in 
paragraph  S.  below. 

If  die  Insurer  rejects  the  Insured’s  proof  of 
loss  in  whole  or  in  part,  the  Insured  may 
accept  such  denial  of  its  claim,  or  exercise  its 
rights  under  this  policy,  or  file  an  amended ' 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

R.  Abandonment:  The  Insured  may  not 
abandon  damaged  or  undamaged  insured 
property  to  the  Insurer. 

However,  the  Insurer  may  permit  the 
Insured  to  keep  damaged,  insured  property 
("salvage”)  after  a  loss  and  reduce  the 
amount  of  the  loss  proceeds  payable  to  the 
Insured  under  the  policy  by  &e  value  of  the 
salvage. 

S.  Appraisal:  If  at  any  time  after  a  loss,  the 
Insurer  is  unable  to  agree  with  the  Insured  as 
to  the  actual  cash  value — or,  if  applicable, 
replacement  cost— of  the  damaged  property 
so  as  to  determine  the  amount  of  loss  to  be 
paid  to  the  Insured,  then: 

1.  On  the  written  demand  of  either  the 
Insurer  or  the  Insured,  each  shall  select  a 
competent  and  disinterested  appraiser  and 
notify  the  other  of  the  appraiser  selected 
within  20  days  of  such  demand. 

2.  The  appraisers  shall  first  select  a 
competent  and  disinterested  umpire  and 
failing,  after  15  days,  to  agree  upon  such 
umpire,  then  on  the  Insurer’s  request  or  the 
Insured’s  request,  such  umpire  shall  be 
selected  by  a  judge  of  a  court  of  record  in  the 
State  in  which  the  insured  property  is 
located. 

3.  The  appraisers  shall  then  appraise  the 
loss,  stating  separately  replacement  cost, 
actual  cash  value  and  loss  to  each  item;  and, 
failing  to  agree,  shall  submit  their 
differences,  only,  to  the  umpire. 


4.  An  award  in  writing,  so  itemized,  of  any 
two  (appraisers  or  appraiser  and  umpire) 
when  filed  with  the  Insurer  shall  determine 
the  amount  of  actual  cash  value  and  loss  or, 
should  this  policy’s  replacement  cost 
provisions  apply,  the  amount  of  the 
replacement  cost  and  loss. 

5.  Each  appraiser  shall  be  paid  by  the  party 
selecting  him  or  her  and  the  expenses  of 
appraisal  and  umpire  shall  be  paid  by  both 
parties  equally. 

T.  Action  Against  the  Insurer.  No  suit  or 
action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law 
or  equity  unless  all  the  requirements  of  this 
policy  shall  have  been  complied  with,  and 
unless  commenced  within  12  months  next 
after  the  date  of  mailing  of  notice  of 
disallowance  or  partial  disallowance  ofthe 
claim.  An  action  on  such  claim  against  the 
Insurer  must  be  instituted,  without  regard  to 
the  amount  in  controversy,  in  the  United 
States  District  Cfourt  for  the  district  in  which 
the  property  shall  have  been  situated. 

U.  Subrogation:  In  the  event  of  any 
payment  under  this  policy,  the  Insurer  shall 
be  subrogated  to  all  the  Insured’s  rights  of 
recovery  therefor  against  any  party,  and  the 
Insurer  may  require  from  the  Insured  an 
assignment  of  all  rights  of  recovery  against 
any  party  for  loss  to  the  extent  that  payment 
therefor  is  made  by  the  Insurer.  The  Insured 
shall  do  nothing  after  loss  to  prejudice  such 
rights;  however,  this  insurance  shall  not  be 
invalidated  should  the  Insured  waive  in 
writing  prior  to  a  loss  any  or  all  rights  of 
recovery  against  any  party  for  loss  occurring 
to  the  described  property. 

V.  Continuous  Lake  Flooding:  Where  the 
insiu«d  building  has  been  inundated  by 
rising  lake  waters  continuously  for  90  days 
or  more  and  it  appears  reasonably  certain 
that  a  continuation  of  this  flooding  will  result 
in  damage,  reimbursable  under  this  policy,  to 
the  insured  building  equal  to  or  greater  than 
the  building  policy  limits  plus  the 
deductible(s)  or  the  maximum  payable  under 
the  policy  for  any  one  building  loss,  the 
Insurer  will  pay  the  Insured  the  lesser  of 
these  two  amounts  without  waiting  for  the 
further  damage  to  occur  if  the  Insured  signs 

a  release  agreeing  to: 

1.  Make  no  further  claim  under  this  policy, 
and 

2.  Not  seek  renewal  of  this  policy,  and 

3.  Not  apply  for  any  flood  insurance  under 
the  Act  for  property  at  the  property  location 
of  the  insured  building. 

If  the  policy  term  ends  before  the  insured 
building  has  been  flooded  continuously  for 
90  days,  the  provisions  of  this  paragraph  V. 
still  apply  so  long  as  the  first  building 
damage  reimbursable  under  this  policy  from 
the  continuous  flooding  occurred  before  the 
end  of  the  policy  term. 

W.  Duplicate  Policies  Not  Allowed: 
Property  may  not  be  insiu-ed  under  more  than 
one  policy  issued  under  the  Act.  When  the 
Insurer  finds  that  duplicate  policies  are  in 
effect,  the  Insurer  shall  by  written  notice  give 
the  Insured  the  option  of  choosing  which 
policy  is  to  remain  in  effect,  under  the 
following  procedures: 

1.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  earlier  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
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the  Insured  an  opportunity  to  add  the 
coverage  limits  of  the  later  policy  to  those  of 
the  earlier  policy,  as  of  the  effective  date  of 
the  later  policy. 

2.  If  the  Insured  chooses  to  keep  in  effect 
the  policy  with  the  later  effective  date,  the 
Insurer  shall  by  the  same  written  notice  give 
the  Insured  the  opportimity  to  add  the 
coverage  limits  of  the  earlier  policy  of  those 
of  the  later  policy,  as  of  the  effective  date  of 
the  later  policy. 

In  either  case,  the  Insured  must  pay  the  pro 
rata  premium  for  the  increased  coverage 
limits  within  30  days  of  the  written  notice. 

In  no  event  shall  the  resulting  coverage  limits 
exceed  the  statutorily  permissible  limits  of 
coverage  imder  the  Act  or  the  Insured’s 
insurable  interest,  whichever  is  less. 

The  Insurer  shall  make  a  refund  to  the 
Insured,  according  to  applicable  National 
Flood  Insurance  Program  rules,  of  the 
premivun  for  the  policy  not  being  kept  in 
effect. 

For  purposes  of  this  paragraph  W.,  the  term 
effective  date  means  the  date  coverage  that 
has  been  in  effect  without  any  lapse  was  first 
placed  in  effect  In  addition  to  the  provisions 
of  this  paragraph  W.  for  increasing  policy 


limits,  the  usual  procedures  for  increasing 
limits  by  mid-term  endorsement  or  at 
renewal  time,  with  the  appropriate  waiting 
period,  are  applicable  to  the  policy  the 
Jnsured  chooses  to  keep  in  effect 

Article  1 1 — What  Law  Governs 

This  policy  is  governed  by  the  flood 
insiirance  regulations  issued  by  FEMA,  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C  4001,  et  seq.)  and 
Federal  common  law. 

In  witness  whereof,  the  Insurer  has 
executed  and  attested  these  presents. 

James  L  Witt, 

Director,  Federal  Emergency  Management 
Agency. 

(The  information  reqiiired  under  the  terms  of 
this  policy  has  been  approved  by  the  Office  ' 
of  Management  and  Budget  under  0MB 
control  number  3067-0021.) 

PART  62—SALE  OF  INSURANCE  AND 
ADJUSTMENT  OF  CLAIMS 

12.  The  authority  citation  for  part  62 
is  revised  to  read  as  follows: 


Authority:  42  U.S.C.  4001  etseq,; 
Reorganization  Plan  No.  3  of  1978, 43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 

12127  of  Mar.  31, 1979, 44  FR  19367, 3  CFR, 
1979  Comp.,  p.  376. 

§62.3  [Amended] 

13.  Section  62.3  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)  to  read  as 
follows: 

***** 

(b)  National  Con-Serv,  Inc.,  whose 
offices  are  located  in  Rockville, 
Maryland,  is  the  servicing  agent  for  the 
Federal  Insurance  Administration. 

***** 

b.  By  removing  paragraph  (d). 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance”) 

Dated:  November  12, 1993. 

Jamas  L.  Witt, 

Director. 

[FR  Doc.  93-28487  Filed  11-24-93;  8:45  amj 
BOXING  CODE  <718-0S-P 


Friday 

November  26,  1993 


Part  III 

Department  of 
Transportation 

Federai  Highway  Administration 


62450 


Federal  Register  /  Vol.  58,  No.  226,  /  Friday,  November  26,  1993  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Orders  in  Motor  Carrier  Safety 
Enforcement  Cases 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  agency  decisions. 

SUMMARY:  This  document  gives  notice  of 
the  Decisions  and  Orders  served  from 
February  8, 1993,  to  September  30, 

1993,  concerning  motor  carrier  and 
hazardous  materials  proceedings 
conducted  pursuant  to  49  CFR  Part  386. 
These  Orders  include  both  those  issued 
by  the  Associate  Administrator  for 
Motor  Carriers  and  those  decided  by 
Administrative  Law  Judges  and  adopted 
by  the  Associate  Administrator.  Earner 
motor  carrier  safety  enforcement 
decisions  were  published  previously  on 
March  31, 1993  (58  FR 16916),  Jime  26, 
1992  (57  FR  28709),  October  26, 1990 
(55FR  43264)  and  January  29, 1990  (55 
FR  2924). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Medalen,  Office  of  Chief 
Counsel,  Federal  Highway 
Administration  (202)  366-1354,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  et,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPLEMENTARY  INFOMIATION:  Ibs 
following  orders  areb^ng  pob^sbed: 


Name 

Docket  No. 

Monson  Trucking,  4nc  . 

R&-93-097 

Exide  Corporation _ _ _ 

PA-03-001- 

Payne,  Inc 

561 

R3-^-132 

Us^  Equipment  Salas,  Inc _ _ 

R1^1-4)3 

Forsyth  Milk  Hauling  Do.,  Inc. 

91^GA-020- 

Carry  Companies  of  Illinois, 

SA 

R5-03-348 

Inc. 

Mr.  Nick’s  Transporatiori  and 

R1-92-147 

Brokerage,  Inc. 

Trailer  Shuttle  Systems,  Inc  ... 

R1-92-425 

F  &  L  Oil  Co..  Inc . . . . 

R3-02-OO5 

Browning-Fer^  Industries  of 

93-AL-027- 

Alabama,  Inc.. 

SH 

American  Diversified  Con- 

9D-TN-043- 

struction,  IrK. 

SA 

Elkins  Distributing  Co.,  Inc  ..... 

R3-01-228 

L  P.  Fleming,  Jr.,  Hauling,  Inc 

R3-01-159 

James  Kelton,  Sr.  d/b/a  Kelton 

90-AL-028- 

Tours. 

SA 

National  Retail  Transxxtation, 

R1-92-03 

Inc.. 

Trailer  Shuttle  Systems,  Inc  ... 

R1-92-425 

Browning-Ferris  Industries  of 

93-AL-027- 

Alabama,  Inc.. 

SH 

PQT  Trucking,  Irrc . 

R3-92-278 

John  Steven  Johnson . 

R9-89-058 

Northeastern  Poly  Products, 

92-207 

Inc. 

PQT  TrucWng,  Inc  _ _ 

R3-92-27S 

Name 

Docket  No. 

PQT  Trucking,  Inc . 

RS-02-2^ 

WOP  Transpotatlon,  Inc . . 

81-KV-027- 

SA 

Owings  Transport  Inc  . 

R3-01-196 

Otto  Brehm,  Inc  . 

R1-02-132 

Lakeview  Farms,  Inc . 

R3-91-157 

Bill  Carter  Trucking,  Inc . I 

H3-81-279 

Alien  A  West . 

91-106 

Northeastern  Poly  Products,  i 

92-207 

inc. 

Twenty-eight  Motor  Carrier 

Saf^  Cases. 

(23  U.S.C  315;  49  CFR  1.48) 

Issued  On:  November  16, 1993. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

Before  the  Federal  Highw^ 

Administration:  In  the  Matter  of  Moasen 
Trucking,  Inc.,  Respondent;  Dec^t  Mo.  R5- 
93-097. 

Order  Granting  an  Extension  4if  Tim 

On  September  9. 1993,  the-Region^ 
Director,  Region  5,  filed  a  motion  for 
final  order  on  a  December  4, 1992, 
notice  of  claim  citing  Monscm  Trucking. 
Inc.,  (Monson)  with  38  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations.  1 

Momon  responded  in  a  letter  dated 
September  £2, 1993,  stating  that  it  did 
not  receive  the  Regional  Dhector’s 
motion  for  final  order  until  September 
15  and  requesting  an  addition^  14  days 
to  reply  to  tiie  motion.  The  canier 
asserts  that  the  additional  time  is 
necessary  to  permit  it  to  adequately 
review  and  address  the  issues  rais^  in 
the  motion.  The  Regional  Director  has 
not  responded  loMonson’s  request. 

Iherefore,  pursuant  to  49  386,83, 

I  find  that  good  cause  has  been  shown 
lor  granting  the  time  extension. 

ft  is  ihsro^  ordered  that  Monson 
Trucking’s  request  for  an  extension  of 
time  to  reply  to  the  Regional  DireCkCHr’s 
motion  for  ^al  order  is  granted. 

Monson  shall  have  until  Wednesday, 
October  6. 1993,  to  respond  to  the 
September  9, 1993,  motion. 

Dated:  September  30, 1993. 

John  P.  Richer, 

Acting  Associate  Administratorprfdator 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Kdde 
Corporation,  Respondent;  Docket  No.  FA-93- 
001-561. 

Order 

This  matter  comes  before  me  on  a 
motion  for  final  order  by  the  Region^ 
Director,  Region  3.  This  procewhng  Is 
governed  by,  the  Rules  of  Practice  ^ 


1 1  note  that  the  Regional  Director’s  motion  did 
not  Include  a  copy  of  the  notice  of  claim. 


Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings,  49  C.F.R.  part 
386. 

Background 

In  a  notice  of  claim  dated  February  8. 
1993,  Respondent  Exide  Corporation 
was  cited  for  25  violations  of  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  Twenty-two  of  these 
violations  were  for  the  repeated  use  of 
a  driver  who  had  tested  positive  for  the 
use  of  controlled  substances.  These 
counts  were  cited  as  substantial  health 
or  safety  violations  of  49  CFR  391.11(a) 
and  391.95(a)  and  a  penalty  of  $220,000 
was  assessed.  The  three  remaining 
counts  involved  the  use  of  three  other 
drivers  without  first  receiving  the 
results  of  preemplqyment  controlled 
substances  tests  for  each  driver.  These 
coiuits  were  cited  as  a  serious  pattern  of 
violations  of  49  CFR  391.11(a)  and 
391.103(a)  and  a  penalty  of  $3,000  was 
assessed  for  these  violations.  Notices  of 
investigation  and  abatement  were 
included  wdth  the  notice  of  claim. 

By  letter  dated  February  19, 1993, 
Exide  responded  to  these  notices 
through  counsel  requesting  a  hearing 
"to  determine  if  any  violations  did 
occur  and  if  they  did,  whether  they 
were  of  a  serious  or  substantial  nature." 
Exide ’s  only  specific  denial,  however, 
was  that  the  alleged  violations  were 
neither  "serious  or  substantial.” 

The  Regional  Director’s  June  28 
motion  for  a  final  order  asserts  that 
Exide’s  response  failed  to  comply  with 
the  requirements  of  49  CFR  386.14  in 
that  it  failed  to  list  all  material  facts 
believed  to  be  in  dispute.  The  Regional 
Director  opposes  the  request  for  a 
hearing  and  asks  that  the  Associate 
Administrator  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim  and  to 
impose  a  total  penalty  of  $223,000  as 
assessed  in  the  notice  of  claim.  Attached 
to  the  Regionad  Director’s  motion  is 
evidence  supporting  the  violations 
alleged  in  the  notice  of  claim. 

Cto  July  6  Exide  answered  the  motion 
ias  final  order  opposing  it  and 
toiterating  Exide’s  request  for  a  hearing. 
The  Regional  Director  replied  to  Exide’s 
answer  on  July  12  and  supplemented 
his  reply  on  September  1. 

Discussion 

1.  Violations  of  the  Federal  Motor 
Carrier  Safety  Regulations 

If  A  motor  carrier  contests  the  charges 
against  it  and  seeks  a  hearing,  its  reply 
"oBst  contain  *  *  *  an  admission  or 
'dmtial  of  each  allegation  of  the  claim 
*  *  *  and  a  concise  statement  of  the  - 
tacts  constituting  each  defense  *  * 

49  CFR  386.14(b)(1).  In  addition, '"[a] 
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request  for  a  hearing  must  list  all 
material  facts  believed  to  be  in  dispute.” 
49  CFR  386.14(b)(2).  I  find  that  Exide’s 
response  of  February  19  does  not  meet 
the  requirements  of  Part  388. 

A  motion  for  final  order  is  analogous 
to  a  motirm  for  summary  judgment.  See. 
e.g..  In  re  Forsyth  h/Elk  Hauling  Co.,  Inc., 
58  FR  16,983  (ITIWA  Order  1993) 
(affirmed  by  Final  Order  Sept  23, 1993). 
The  Regional  Director  has  submitted 
documentary  evidence  s^porting  his 
motion  for  a  final  order.  Inis 
documentary  evidence  establishes  a 
prima  facie  case  that  Exide  violated  the 
safety  regulations  cited  in  the  notice  of 
claim.  E^de  has  not  submitted  evidence 
or  argument  tending  to  rebut  the 
R^onal  Director’s  prima  facie  case. 

The  Associate  Administrator  has  held 
in  numerous  cases  that  when  a  carrier 
seeks  a  hearing  under  49  CFR  386.14 
that  is  opposed  by  the  Regional  Director 
with  sumcient  evidence,  then  simple 
denials  will  not  suffice  and  the  carrier 
must  properly  support  its  hearing 
request  In  re  Kelton  Tours,  FHWA 
Docket  No.  90-AL-028-SA,  Final  Order 
at  2  (July  28, 1993),  citing  In  re  Bryant 
Trucking.  58  FR  16,968  (FHWA  1992) 
(Final  Order).  To  the  extent  that  Exide’s 
February  19  response  can  be  read  to 
deny  any  facts  mleged  in  the  notice  of 
claim.  I  find  such  ^re  denial  to  be 
insufficient  to  support  Exide’s  request 
for  a  hearing  in  view  of  the  Regional 
Director’s  prima  facie  case. 

Accordingly,  I  deny  Exide’s  request 
for  a  hearing  and  I  find  that  Exide 
violated  the  FMCSRs  as  alleged  in  the 
notice  of  claim  by  requiring  or 
permitting  ’Iliomas  A.  Hodges  to  drive 
a  commensal  motor  vehicle  in  interstate 
commerce  on  the  dates  cited  in  E^diibit 
A  to  the  notice  of  claim,  despite  Mr. 
Hodges’  positive  controlled  substances 
test  whi(^  rendered  him  unqualified  to 
drive,  and  by  requiring  or  permitting 
Donald  Allen  Gimn,  Midiael  L. 

Gannon,  and  Mark  E.  Sanders  to  drive 
commercial  motor  vehicles  in  interstate 
commerce  on  the  dates  cited  in  Exhibit 
B  to  the  notice  of  claim,  despite  Exide’s 
fidliue  to  complete  the  requhed 
preemployment  controlled  substances 
testing  for  these  drivers. 

2.  Penalty  Determinations 

The  notice  of  claim  states  that 
requiring  or  permitting  a  driver  to  drive 
a  commercial  motor  vehicle  in  interstate 
commerce,  after  that  driver  has  tested 
positive  for  controlled  substances, 
constitutes  a  "substantial  health  or 
safety  violation”  of  the  FMCSRs  and 
that,  in  this  case,  requiring  or  permitting 
three  drivers  to  operate  commercial 
motor  vehicles  in  interstate  commerce 
without  first  completing  the  required 


controlled  substances  testing  amounts  to 
a  "serious  pattern  of  safety  Eolations.” 

Exide  specifically  challenges  the 
Regional  Director’s  assertion  that  the 
use  of  a  driver  who  tested  positive  fat 
controlled  substances  amounts  to  a 
substantial  health  or  safety  violation. 
Exide  argues  that  the  Regional  Director 
must  demonstrate  that  the  use  of  this 
driver,  who  tested  positive  more  than  a 
week  before  the  fir^  of  the  22  instances 
cited  in  the  notice  of  claim,  resulted  in 
serious  personal  injury  or  death  or 
could  have  reasonably  led  to  serious 
injury  or  death.  Moreover,  Exide  faults 
the  Regional  Director  for  not  offering 
any  evidence  that  the  driver  was 
impaired  at  the  time  of  the  violations. 

Impairment  of  the  driver  is  not  an 
issue  in  this  case.  Exide  has  not  been 
charged  with  permitting  an  impaired 
driver  to  drive.  Exide  has  been  charged 
with  violating  the  FHWA’s  control!^ 
substances  testing  regulations  which 
expressly  provide  that  a  person  who 
tests  positive  for  controlled  substances 
is  not  qualified  to  drive.  The  Regional 
Director’s  position  in  this  r^ard  is  fully 
consistent  with  FHWA  policy. 

The  use  of  unqualified  or  disqualified 
drivers  poses  a  serious  threat  to  the 
traveling  public.  See,  e.g..  Used 
Equipment  Sales,  Inc.,  58  FR  16,952,  at 
16,962  (1993)  (Order  of  the 
Administrative  Law  Judge)  (affirmed 
upon  review.  Final  Order  September  23. 
1993).  I  have  recently  held  t^t  the  use 
of  a  driver  who  was  unqualified  to  drive 
because  of  a  positive  test  result  for 
controlled  substances  constituted  a 
substantial  health  safety  violation  of 
the  FMCSRs.  In  the  Matter  of  Mr.  Nick's 
Transportation  and  Brokerage,  Inc., 
FHWA  Docket  No.  Rl-92-147  (August 
26, 1993).  Accordingly,  I  find  ^de’s 
use  of  Thomas  A.  Hod^  as  a  driver  of 
a  corrunercial  motor  vehicle  in  interstate 
commmce,  while  unqualified  as  a  result 
of  a^positive  control!^  substances  test, 
coiikitutes  a  substantial  health  or  safety 
violation  of  the  FMCSRs.  Similarly,  I 
find  Exide’s  use  of  Donald  Allen  Green, 
Michael  L.  Gannon,  and  Mark  E. 

Sanders  as  drivers  of  commercial  motor 
vehicles  in  interstate  commerce,  vdiile 
unqualified  as  a  result  of  Exide’s  failure 
to  complete  the  required 
preemplojrment  controlled  substances 
tests  for  these  drivers,  constitutes  a 
serious  pattern  of  violations  of  the 
FMCSRs.  Id. 

Exide  also  a^es  that  the  Regional 
Director  should  show  how  each  day  of 
driving  by  an  unqualified  driver 
represents  a  separate  violation  and  not 
just  one  violation  of  the  FMCSRs.  Again, 
the  Regional  Director's  position  on  l^s 
issue  is  constetent  with  long-standing 
agency  interpretation  of  its  regulations. 


Each  time  a  motor  carrier  dispatdres  an 
unqualified  or  disqualified  driver  to 
drive,  the  carrier  separately  violates  the 
FMCSRs.  See  Used  Equipment  Sales, 

Inc.,  FHWA  Docket  No.  Rl-91-03  (Final 
Order  September  23, 1993). 

The  Regional  Director  has  assessed 
the  maximum  civil  penalty  allowed 
imder  law  for  the  25  violations  cited  in 
the  notice  of  claim.  Exide  has  argued  the 
assessed  penalty  is  inappropriate  and 
that  the  burden  is  on  the  R^onal 
Director  to  support  his  penalty 
assessment 

The  amotmt  of  the  civil  penalty  is 
determined  by  taking  into  mxount  the 
"nature,  drcumstaimes,  extent,  and 
gravity  of  violations  committed,  and, 
with  respect  to  the  violator,  the  degree 
of  culpability,  history  of  prior  offenses, 
ability  to  pay.  effect  on  ability  to 
continue  to  do  business,  and  such  other 
matters  as  justice  and  public  safety  may 
require.  In  each  case,  ^e  assessment 
shall  be  calculated  to  induce  further 
compliance.”  49  U.S.C.  521(b)(2)(C).  I 
agree  with  Exide  that  the  biuden  of 
proof  is  on  the  Regional  Director  to 
establish  the  justification  for  and 
amount  of  the  penalties  assessed  in  an 
enforcement  action.  Used  Equipment 
Sales.  Inc.,  58  FR  16,952,  at  16,962 
(1993)  (Order  of  the  Administrative  Law 
Judge)  (affirmed  upon  review.  Final 
Order  l^ptember  23, 1993).  I  do  not 
agree,  however,  that  a  hearing  is 
required.  The  Associate  Administrator 
has  repeatedly  held  that  an  objection  to 
the  penalty  amount  does  not  constitute 
a  material  fKtual  issue  in  dispute  which 
would  mwit  a  hearing.  See,  e.g..  In  re 
Drotzmann,  Inc.,  55  ^  2,929  (FHWA 
1990)  (Order  Appointing  Administrative 
Law  Judge).  WMie  the  Associate 
Administrator  has  stated  that  he  has  the 
inherent  authority  to  send  a  matter  to  a 
hearing  if  a  hearing  will  enhance  his 
ability  to  make  a  decision  in  a  particular 
case  [Gunther’s  Leasing  Transport,  Inc., 
Order  of  the  Associate  Administrator 
September  30, 1991,  published  at  58  FR 
16,985  (1993)),  I  do  not  believe  that  a 
hearing  is  necessary  in  this  case  to 
determine  the  appropriate  penalty. 

Nevertheless,  I  beUeve  that  the  record 
before  me  is  inadequate  for  me  to 
independently  determine  the 
appropriate  penalty  in  this  case.  The 
Regional  Director’s  motion  for  final 
order  states  that  the  Remonal  Director 
considered  the  size  of  me  carrier  and 
prior  enforcement  proceedings  against  it 
in  assessing  the  penalty  amoimt  As 
noted  above,  the  statute  authorizing 
civil  penalties  requires  additional 
foctors  to  be  considwed,  and  I  find  that 
the  parties  must  further  address  the 
penalty  issue  before  I  can  determine 
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whether  the  penalty  assessed  by  the 
Reraonal  Director  is  reasonable. 

It  is  hereby  ordered  that  Exide’s 
hearing  request  is  denied,  that  the 
Re«onal  Dhector’s  motion  for  final 
order  is  granted  as  to  the  issue  of 
liability,  and  the  Regional  Director  and 
Exide  are  directed  to  submit  pleadings 
and  supporting  evidence,  not  already 
submitted,  ad^ssing  the  appropriate 
penalty  for  the  25  violations  dted  in  the 
notice  of  claim  and  for  which  this  order 
finds  Exide  liable.  The  parties  shall 
submit  their  pleadings  within  30  days  of 
the  date  of  this  order.  Either  party  may 
reply  to  the  pleading  of  the  other  within 
15  days  of  the  date  of  service  of  the 
pleading.  Submissions  shall  be  in 
accordance  with  49  CFR  386.61. 

Dated;  September  24, 1993. 

John  P.  Eicher, 

Acting  Associate  A  dministratorfor  Motor 
Ckmiers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Payne,  Inc., 
Respondent.  Docket  No.  R3-92-132. 

Final  Order 

This  matter  comes  before  me  upon  a 
Verified  Motion  for  Final  Order  by  the 
Regional  Director,  Region  3.  The  Federal 
Highway  Administration’s  (FHWA) 

Rules  of  Practice  for  Motor  Carrier 

Safety  «md  Hazardous  Materials  _ 

Proceedings  (Rules  of  Practice),  49  CFR 
part  386,  govern  this  proceeding. 

Background 

The  Respondent,  Payne,  Inc.  (Payne), 
is  an  authorized  for-hire  carrier  of 
general  freight.  After  a  July  1991 
compliance  review  of  its  operations 
revealed  numerous  hazardous  materials 
violations,  Payne  was  issued  an 
"unsatisfactory”  safety  rating  and  an 
Operations  Out-of-Service  Order  the 
following  October.  A  subsequent  review 
of  Payne’s  operations  was  performed  on 
December  6, 1991,  and  revealed 
niunerous  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs),  49  CFR  parts  350-399.  As  a 
result  of  this  review,  the  Regional 
Director  issued  a  notice  of  claim  to 
Pa^rae  on  February  24, 1992. 

The  notice  of  claim  charged  Payne 
with  18  violations  of  the  FMCSRs. 
Specifically,  the  carrier  was  charged 
with  nine  violations  of  §  395.3(a)(1), 
requiring  or  permitting  a  driver  to  drive 
more  than  10  hours  following  8 
consecutive  hours  ofi  duty;  six 
violations  of  §  395.3(b),  requiring  or 
permitting  a  driver  to  drive  after  having 
been  on  duty  more  than  70  hours  in 
eight  consecutive  days;  and  three 
violations  of  §  395.8(e),  failing  to  ensure 
that  entries  on  records  of  duty  status  are 
true  and  correct,  in  that  a  driver  used  by 


Payne  allegedly  made  false  entries  upon 
records  of  duty  status. 

Payne  submitted  two  replies  to  the 
notice  of  claim,  the  first  on  March  4, 

1992,  and  the  second  on  March  13, 

1992.  In  its  first  reply,  Payne  requested 
an  administrative  hearing,  but  stated 
that  it  "[did]  not  dispute  the  facts  of  the 
eighteen  (18)  violations  *  •  *  set  forth 
in  the  Notice  of  Claim  •  *  Payne 
claimed,  however,  that  it  intended  to 
present  at  a  hearing  evidence  tending  to 
show  that  the  FHWA’s  Federal  Program 
Manager  for  Region  3  had  approved, 
prior  to  the  December  6, 1991, 
compliance  review,  a  "plan”  under 
which  Pa5me  would  "abate  all  safety 
violations”  cited  in  the  October  1991 
Out-of-Service  Order.  According  to  the 
carrier’s  reply,  "(tjhe  plan  went  into 
initial  effect  December  1, 1991(,]  but  did 
not  take  full  effect  imtil  about  December 
9, 1991.  Payne,  lnc.[,]  advised  the 
(FHWA)  that  it  would  not  be  ready  for 
another  safety  review  until  the  week  of 
December  9  through  13, 1991,  but  the 
Federal  agents  conducted  the  review 
prematurely  on  or  about  December  6, 
1991.”  Respondent’s  March  4, 1992, 
Letter  at  1. 

On  March  13, 1992,  Payne  submitted 
a  second  reply,  which  it  styled  an 
"amendment  and  supplement”  to  its 
earlier  letter.  The  carrier  again  stated 
that  it  did  not  dispute  the  facts  of  the 
18  violations  cited  in  the  notice  of 
claim,  but  argued  that  the  FHWA’s 
investigators  "misrepresented”  the  July 
1991  review  as  "a  follow-up  to  an 
earlier  review  conducted  in  1983”  and 
also  "misrepresented”  to  Payne  that  the 
"sole  purpose  of  [the  review  on]  *  *  * 
December  6, 1991[,]  was  to  remove  the 
out  of  service  order  for  transporting 
hazardous  materials  *  *  and  not  to 
search  for  additional  violations  of  the 
FMCSRs.  Respondent’s  March  13, 19d2, 
Letter  at  1. 

The  Regional  Director  submitted  his 
Verified  Motion  for  Final  Order  and  in 
Opposition  to  Request  for  a  Hearing  on 
April  9, 1993.  In  his  motion,  the 
Regional  Director  stated  that  the 
December  6, 1991,  compliance  review 
was  intended  as  a  follow-up  to  both  the 
October  1991  Out-of-Service  order  and 
an  earlier  enforcement  action.  The 
Regional  Director’s  motion  specifically 
denied  that  the  FHWA  Federal  Program 
Manager  had  agreed  to  any  sort  of 
"grace  period”  before  Payne  would  have 
to  come  into  compliance  with  the 
FMCSRs.  Region^  Director’s  Motion  for 
Final  Order  at  2-3.  Payne  has  made  no 
reply  to  this  motion. 


Discussion 

1.  Payne’s  Request  for  an  Administrative 
Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  "an  admission  or  denial  of  each 
allegation  of  the  claim  *  *  *  and  a 
concise  statement  of  facts  constituting 
each  defense  *  *  49  CFR 

386.14(b)(1).  The  hearing  request  must 
also  "list  all  material  facts  believed  to  be 
in  dispute. ’’Section  386.14(b)(2). 

Payne  has  not  denied  any  of  the 
charges  in  the  notice  of  claim. 
Furthermore,  for  reasons  that  will  bo 
explained  more  fully  in  the  next  section, 

I  find  Payne’s  statements  concerning  the 
alleged  "plan”  feiil  to  show  the  existence 
of  a  material  factual  dispute  as  to  the  18 
violations  charged  in  the  notice  of 
claim.  Accordingly,  I  decline  to  grant 
Payne’s  request  for  an  administrative 
hearing. 

2.  The  Regional  Director’s  Motion  for 
Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc.,  58  FR  16,983 
(FHWA  1991)  (Order).  Consequently, 
the  moving  party  bears  the  burden  of 
clearly  establishing  that  there  is  no 
genuine  issue  of  material  fact,  and  that 
it  is  entitled  to  a  judgment  as  a  matter 
of  law.  Fed.  R.  Civ.  P.  56(c).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party. 

As  I  have  already  noted,  Payne  has 
not  denied  the  charges  leveled  against  it 
in  the  notice  of  claim.  Furthermore,  the 
Regional  Director’s  motion  was 
accompanied  by  extensive  docximentary 
evidence,  including  drivers’  records  of 
duty  status,  company  invoices,  shipping 
papers,  etc.,  tending  to  show  that  Payne 
committed  each  of  the  violations 
charged  against  it  in  the  notice  of  claim. 

The  only  remaining  issue  for  piirposes 
of  Pa3me’s  liability  is  the  carrier’s  claim 
that  it  entered  into  an  agreement  with 
the  Federal  Program  Manager  to  allow  it 
a  grace  period  before  coming  into  full 
compliance  with  the  FMCSRs.  In  his 
motion  for  final  order,  the  Regional 
Director’s  took  issue  with  Payne’s 
description  of  the  "plan,”  claiming 
instead  that  it  consisted  only  of  a  list  of 
actions  to  be  taken  by  Payne  to  abate  the 
violations  found  during  the  July  1991 
compliance  review  that  led  to  ^e 
issuance  of  the  Out-of-Service  order. 
According  to  the  Regional  Director, 
"Payne’s  allegation  that  it  had  a  plan  to 
correct  its  past  noncompliance  with 
some  type  of  grace  period  approved  by 
[the  F^eral  Program  Manager]  is  an 
irrelevant  misimderstanding  *  * 
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Regional  Director's  Verified  Motion  for 
Final  Order  at  3. 

Regardless  of  whether  such  an 
agreement  was  actually  made,  I  do  not 
believe  that  an  FHWA  Federal  Program 
Manager  has  the  authority  to  allow  a 
motor  carrier  to  continue  to  opiate  in 
violation  of  the  FMCSRs.  Consequently, 
any  such  agreement  would  be  invalid. 
Moreover,  I  note  that  the  violations 
discovered  in  December  1991  occurred 
the  previous  October  and  November, 
two  to  four  months  after  the  compliance 
review  that  led  to  an  Out-of-Service 
Order,  These  violations  involve  both  the 
regulations  governing  carriers* 
recordkeeping  and  drivers’  hours-of- 
service.  Payne’s  failure  to  remedy  these 
violations  by  October  1991  is 
unacceptable. 

For  all  of  these  reasons,  I  find  that 
Payne  committed  the  18  violations 
charged  in  the  notice  of  claim. 

Therefore,  I  grant  the  Regional  Director’s 
motion  for  final  order. 

3.  Penalty  Detennination 

For  each  of  the  IS  charges  involving 
hours-of-service  violations,  the  Regional 
Director  assessed  a  penalty  of  $750.  The 
record  before  me  indicates  that  these  IS 
coimts,  which  occurred  over  a  period  of 
less  than  two  months,  involved  no  few'er 
than  six  of  Payne’s  drivers.  I  find  these 
two  types  of  charges  demonstrate 
serious  patterns  of  safety  violations, 
subject  to  a  maximum  penalty  of  $1,000 
per  violation,  not  to  exceed  $10,000  per 
pattern.  49  U.S.C.  521(bK2)(A).  I  note 
that  the  penalty  assessed  by  the 
Regional  Director  is  within  the  statutory 
limits.  Payne  has  provided  me  with  no 
reason  to  reduce  the  assessed  penalty, 
and  considering  the  nature  and  scope  of 
the  violations,  I  decline  to  do  so.  49 
U.S.C  521(b). 

The  three  remaining  charges  are  for 
violations  of  recordkeeping 
requirements,  and  subject  the  carrier  to 
a  maximiun  penalty  of  $500  for  each 
violation.  49  U.S.C  521(b)(2)(A).  The 
Regional  Director  assessed  a  penalty  of 
$400  for  each  count.  Payne  has  offered 
no  arguments  in  mitigation  of  this 
amount,  and  the  record  before  me 
provides  none.  Accordingly,  I  find  the 
penalties  assessed  by  the  Regional 
Director  appropriate  and  reasonably 
calculated  to  induce  Payne’s 
compliance  with  the  FMCSRs. 

It  is  hereby  ordered  that  the  Regional 
Director’s  motion  for  a  final  order  is 
granted.  Payne,  Inc.,  is  directed  to  pay 
$12,450  to  the  Regional  Director  within 
30  days  of  the  date  of  this  Order. 


Dated:  September  23. 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Admiaistration:  In  the  matter  of  Used 
Equipment  Sales,  Inc.,  Respondent  Docket 
No.  Rl-91-03. 

Final  Order 

’This  matter  comes  before  me  on  a 
petition  for  review  of  a  decision  of 
Administrative  Law  Judge  Robert  L. 
Barton,  Jr.,  served  on  May  6, 1992.  In  his 
decision,  the  Administrative  Law  Judge 
found  Respondent  Used  Equipment 
Sales,  Inc.,  liable  for  31  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  and  assessed  a  total  civil 
penalty  of  $3 7,900.  ^  For  the  reasons  set 
forth  below,  the  decision  of  the 
Administrative  Law  Judge  is  affirmed 
and  hereby  adopted  as  a  final  agency 
order. 

1.  Respondent  Used  Equipment  Sales. 
Inc.,  argues  that  the  Adndnistrative  Law 
Judge  erred  in  holding  that  each  day  of 
use  of  a  disqualified  ^ver  may  be 
considered  a  separata  offense. 
Respondent  asserts  that  holding  a 
carrier  liable  for  separate  violations  for 
each  day  it  used  a  ffisqualified  driver 
amounts  to  cumulative  penalties  for  the 
same  continuing  offense,  and  that  such 
cumulative  penalty  is  not  authorized  by 
the  civil  penalty  statute  (49  U.S.C 
521(b)). 

In  this  case  the  Administrative  Law 
Judge  found  Respondent  liable  for 
separate  dispatches  of  disqualified 
drivers.  This  holding  is  in  accord  with 
the  Federal  Motor  C^er  Safety 
Regulations.  Section  391.15  provides 
that  a  carrier  may  not  require  or  permit 
a  driver  who  is  disqualified  to  drive.  49 
CFR  391.15.  Each  time  a  carrier 
dispatches  a  disqualified  driver  on  a 
new  trip  is  a  separate  violation.  To 
accept  Respondent’s  argument  would 
compel  us  to  conclude  that  continuous 
and  repeated  use  of  a  disqualified  driver 
during  the  period  the  driver  is 
disqualified  would  never  constitute 
more  than  one  violation  of  the  a^ncy’s 
regulations.  That  clearly  is  not  the  law. 

2.  Respondent  argues  that  the 
'Administrative  Law  Judge  erred  in 
ruling  that  Respondent  should  have 
known  of  the  disqualification  of  driver 
MacDonald. 

The  Judge  dealt  with  this  issue  at 
length.  He  held  that  Respondent  should 
have  know  that  MacDonald,  and  other 
drivers,  were  disqualified  and,  in  effect, 


1  The  November  21. 1990.  notice  of  claim  upon 
which  this  case  is  based  alleged  32  violations  of  the 
Federal  Motor  Carrier  Safety  Regulations  and 
assessed  a  total  penalty  of  $75,500. 


w’ould  haw  known  they  were 
disqualified  if  Respondent  exercised 
closer  control  over  its  operations. 

Nothing  in  Respondent’s  Petition  for 
Review  provides  me  with  a  basis  for 
overturning  the  Judge’s  conclusion  on 
this  point.  Respondent  argues  that  there 
were  no  facts  to  put  company  officials 
on  notice  that  KtecDonald  had  been 
disqualified.  Respondent  further  argues 
that  no  ’’reasonable  inquiry”  that  might 
have  been  made  woultl  have  disclos^ 
the  fact  of  MacDonald’s  disqualification. 

I  believe  that  the  Administrative  Law 
Judge’s  findings  and  conclusions  as  to 
what  Respondent  knew  or  should  have 
known  are  entitled  to  considerable 
deference.  The  Judge  conducted  a  full, 
formal  hearing  in  this  matter,  observed 
the  witnesses,  weighed  all  the  evidence, 
and  applied  the  law  to  form  his 
conclusions.  I  concur  with  the  Regional 
Director  that  the  Judge  ’’determined  that 
it  was  the  duty  of  the  respondent  to  take 
effective  measures  to  supervise  the 
performance  of  its  employees.”  To 
accept  Respondent’s  argument  on  this 
point  would  be  to  accept  the  notion  that 
a  motor  carrier  could  escape  liability  for 
noncompliance  with  important  safety 
regulations  if  it  adopted  company 
policies  that  employees  shoiud  obey  the 
law,  but  then  took  no  effective  action  to 
ensure  that  the  employees  abided  hy 
that  policy.  Respondent  points  to  no 
facts  that  prevented  Respondent  from 
more  closely  monitoring  the  work  of 
both  its  drivers  and  its  dispatchers. 

3.  Respondent  argues  that  the 
Administrative  Law  Judge  erred  in 
ordering  that  a  civil  penalty  be  paid  for 
Respondent’s  use  of  MacDonald,  a 
driver  who  was  disqualified. 

Respondent  argues  mat,  in  effect,  the 
Judge  found  that  the  dispatch  of 
MacDonald  was  not  a  simstantial  health 
or  safety  violation.  [Respondent  argues 
that  the  FHWA  does  not  have  civil 
penalty  authority  available  to  it  unless 
the  alleged  violation  falls  into  one  of 
three  penalty  categories  (substantial 
health  or  safety,  serious  pattern,  or 
recordkeeping).)  The  Regional  Director 
in  reply  maintains  that  ffie  Judge  never 
said  that  the  dispatch  of  MacDonald  was 
not  a  substantial  health  or  safety 
violation. 

The  Administrative  Law  Judge’s 
discussion  of  this  violation  must  be  read 
in  the  context  of  the  Judge’s  entire 
opinion.  First,  I  note  that  the  primary 
discussion  of  the  violation  involving 
MacDonald,  and  the  assessment  of  a 
$1,500  fine  for  each  use  of  that  driver, 
is  under  the  heading  of  ’’Substantial 
Health  and  Safety  Violations”  (pages  53 
through  57).  Second,  while  the  Judge 
specifically  stated  that  he  could  not 
determine  that  the  dispatch  of 
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MacDonald  was  a  “serious  infraction'* 
because  there  was  no  evidence  showing 
why  McDonald’s  license  was  suspended 
(see  Decision  at  55),  on  page  47  of  the 
decision  the  Judge  expressly  foimd  that 
MacDonald  was  disqualified  for  safety 
reasons  and  posed  “a  serious  threat  to 
the  traveling  public." 

The  test  for  what  constitutes  a 
“substantial  health  or  safety  violation" 
is  set  forth  in  the  statute,  i.e.,  whether 
the  violation  “could  reasonably  lead  to, 
or  has  resulted  in,  serious  personal 
injury  or  death  *  *  49  U.S.C. 

521(b)(2)(A).  In  R.  W,  Bozel  Transfer, 

Inc.  the  Associate  Administrator 
discussed  “substantial  health  or  safety 
violations,"  as  that  term  is  used  in  49 
U.S.C.  521(b),  and  stated  that  “Whether 
an  action  is  a  threat  to  health  and  safety 
is  inherent  in  the  action  itself  *  * 

58  FR  16,918,  at  16,920. 

The  Administrative  Law  Judge  in  this 
case  has  exhaustively  analyzed  the  facts 
of  this  case.  The  Judge’s  decision 
contains  a  lengthy  discussion  of  both 
the  liability  and  penalty  issues  raised  in 
this  case.  I  believe  that  the  Judge 
concluded  that  the  dispatch  of 
MacDonald,  who  had  been  disqualified, 
was  a  substantial  health  or  safety 
violation  because  of  the  serious  threat  to 
the  traveling  public  posed  by 
disqualified  wvers.  'The  Judge  further 
concluded,  however,  that  a  lesser 
penalty  was  warranted  that  that 
imposed  for  the  use  of  drivers  Bradley 
and  DeVasto  because  of  the  lack  of 
evidence  on  the  specific  reason 
MacDonald’s  license  was  suspended. 
'Thus,  the  Judge  mitigated  the  assessed 
penalty  for  using  this  disqualified  driver 
because  of  an  absence  of  evidence  to 
show  how  serious  these  violations  were. 
I  find  nothing  in  Respondent’s  Petition 
for  Review  to  persuade  me  that  the 
judge  erred  in  concluding  that  the 
dispatch  of  MacDonald,  ^er 
MacDonald  was  disqualified, 
constituted  a  substantial  health  or  safety 
violation.  Similarly,  I  find  nothing  in 
the  record  before  me  to  warrant  revising 
the  Judge’s  penedty  determination  for 
these  particular  violations. 

4.  Respondent  argues  the 
Administrative  Law  Judge  erred  with 
respect  to  Respondent’s  failure  to  retain 
copies  of  records  of  duty  status  and 
driver  inspection  reports  reqmred  to 
have  been  prepared  by  driver  DeVasto. 
Respondent  mischaracterizes,  however, 
the  Administrative  Law  Judge’s 
imposition  of  “cumulative  per  diem 
penalties."  As  discussed  above,  the  fact 
of  the  matter  is  that  Respondent  was  not 
assessed  penalties  for  multiple  days  of 
the  same  violation  (i.e.,  for  succeeding 
days’  failxire  to  maintain  a  particular 
record).  Rather,  Respondent  was  found 


to  have  separately  violated  the 
recordkeeping  requirements  for  separate 
days.  Each  of  the  separate  days  cited 
reqiiired  separate  reports  which 
Respondent  failed  to  obtain  and  keep. 
The  Judge’s  decision  on  this  point  is 
consistent  with  the  Federal  Highway 
Administration’s  longstanding 
interpretation  of  the  Federal  Motor 
Carrier  Safety  Relations. 

In  its  Petition  ror  Review,  Respondent 
claims  that  it  was  double  pimishment  to 
dte  Respondent  for  Respondent’s  failure 
to  keep  noth  records  of  duty  status  and 
vehicle  inspection  reports.  Respondent 
claims  that  the  form  it  uses  for  driver’s 
records  of  duty  status  contains  the 
required  vehicle  inspection  reports  on 
the  reverse  side. 

The  applicable  seifety  regulations 
separately  require  the  retention  of 
driver’s  records  of  duty  status  and 
vehicle  inspection  reports.  While  a 
carrier  is  permitted  under  the  rules  to 
combine  a  record  of  duty  status  with 
any  other  form  (49  CFR  395.8(a)(1)),  the 
carrier’s  decision  to  combine  the  record 
of  duty  status  with  another  agency 
required  form  does  not  insulate  the 
caMer  from  citations  for  separate 
violations,  which  is  what  occurred  here. 

’The  Respondent  also  argues  that  the 
Administrative  Law  Judge  erred  in 
failing  to  consider  the  fact  that  “when 
Respondent  discharged  driver  DeVasto 
it  no  longer  had  an  effective  means  to 
enforce  collection  of  logs  and  vehicle 
infection  records." 

‘The  safety  regulations  impose  a  duty 
on  motor  carriers  to  take  effective  steps 
to  ensure  that  their  drivers  make  and 
submit  driver’s  records  of  duty  status 
and  vehicle  inspection  reports.  ’The 
Judge  found  that  Respondent  did  not 
have  an  effective  system  in  place  for 
ensuring  that  these  reports  were  made 
and  submitted.  I  believe  that  the  Judge 
carefully  assessed  the  facts  in  this 
instance  and  properly  applied  the  law  to 
find  Respondent  liable  for  these 
violations.  ’The  record  amply  supports  a 
finding  that  Respondent  was  in 
violation  of  the  regulations  before 
terminating  DeVasto,  and  any  inability 
to  secure  from  DeVasto  the  required 
records  afterward  would  speak  to 
mitigation  rather  than  exoneration.  In 
this  instance,  I  believe  that  the 
Administrative  Law  Judge  properly 
weighed  all  the  facts  in  arriving  at  his 
penalty  determinations. 

For  me  Reasons  Set  Forth  Above,  It  is 
hereby  ordered  that  the  Administrative 
Law  Judge’s  Decision  of  May  6, 1992,  is 
adopted  and  Respondent  Used 
Equipment  Sales,  Inc.,  is  directed  to  pay 
$37,900  to  the  Regional  Director,  Region 
1,  within  30  days  of  the  date  of  this 
Order. 


Dated:  September  23, 1993. 

John  P.  Etcher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Forsyth  Milk 
Hauling  Co.,  Inc.,  Respondent,  Docket  No. 
91-GA-O20-SA. 

Final  Order 

’This  matter  comes  before  me  on  a 
renewed  motion  for  final  order  by  the 
Regional  Director,  Region  4.  ’This 
proceeding  is  governed  by  the  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings,  49 
CFR  part  386  (Rules  of  Practice). 

Background 

On  December  5, 1991,  the  Associate 
Administrator  issued  an  order  in  this 
case,  holding  that  Forsyth  Milk  Hauling 
Co.,  Inc.,  (Forsyth),  failed  to  report  a 
reportable  accident  within  the  required 
time  period  in  violation  of  49  CFR 
394.9(a).  ’The  carrier  admitted  it 
reported  the  accident  several  months 
after  it  occurred  and  only  after  it  was 
told  by  a  Federal  Highway 
Administration  safety  investigator  that 
this  accident  was  “reportable"  under  49 
CFR  394.31  ’The  Associate  Administrator 
also  held  that,  in  the  face  of  Forsyth’s 
denials,  the  Regional  Director  did  not 
make  a  prima  facie  showing  that 
Forsyth  committed  the  remaining  14 
charges  of  failing  to  properly  maintain 
driver  qualification  files  as  required 
under  49  CFR  391.51(a).  Therefore,  he 
denied  the  Regional  Director’s  motion 
for  final  order  as  to  these  14  coimts  but 
granted  him  leave  to  renew  this  motion. 
In  re  Forsyth  Milk  Hauling  Co.,  58  FR 
16,983  (FHWA  1983)  (Order). 

On  May  4, 1992,  the  Regional  Director 
filed  a  renewed  motion  for  final  order 
on  the  remaining  counts.  Included  with 
that  motion  was  a  declaration  by  safety 
investigator  Randolo  B.  Cuttino  whose 
review  of  Forsyth’s  operations  led  to  the 
charges  in  this  case.  'Hie  investigator 
declared  that  all  of  the  driver 
qualification  files  he  examined  were 
incomplete,  and  that  Forsyth  employees 
were  unable  to  produce  the  missing 
documents  by  the  end  of  the  two-day 
compliance  review.  Forsyth’s  president, 
by  sworn  declaration,  replied  that  he 
did  keep  complete  driver  qualification 
files  on  the  dates  the  compliance  review 
was  conducted,  but  that  they  were 
simply  misplaced  and  could  not  be 


>  Part  394,  Notification  and  Reporting  of 
Accidents,  has  since  been  removed  from  the  Federal 
Motor  Carrier  Safety  Regulations.  58  FR  6726 
(1993).  Effective  March  4, 1993,  49  CFR  390.15(b) 
provides  that  instead  of  submitting  reports,  carriers 
are  required  to  maintain  a  register  recording  each 
"accident,”  as  defined  in  49  CFR  390.5,  for  a  period 
of  one  year  after  the  accident  occurs. 
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located  for  the  investigator  due  to  the 
confusion  caused  by  his  bookkeeper’s 
imminent  deparhire  firom  the  company 
and  by  the  investigator’s  vmexpected 
arrival. 

The  carrier  also  contests  the 
reportable  accident  charge.  In  his  sworn 
statement,  Forsyth’s  president  stated  the 
non-fatal  accident  was  not  a  “reportable 
accident’’  \mder  49  CFR  394.3  because 
there  were  no  injuries  requiring 
treatment  away  from  the  scene  and  the 
damages  were  under  $4,400.  Forsyth 
cl6umed  it  submitted  an  accident  report 
on  the  September  30, 1990,  accident  "in 
a  good  faith  effort  to  comply’’  with  the 
recommendations  made  by  the 
investigator,  not  becavise  it  was 
obligated  to  do  so  imder  §  394.9.  Forsyth 
atta^ed  to  its  reply  a  copy  of  the 
accident  report  which  indicates  a 
person  other  them  the  carrier’s  driver  or 
co-driver  was  injured  in  the  accident. 
This  accident  report  was  a  part  of  the 
record  upon  which  the  Associate 
Administrator  issued  his  December 
1991  order.  The  Regional  Director  did 
not  respond  to  Forsyth’s  pleading  and 
thus  did  not  address  the  carrier’s 
assertion  regarding  the  reportable 
accident  charge. 

Discussion 

The  Regional  Director’s  Renewed 
Motion  for  Final  Order 

The  December  5, 1991,  opinion  in  this 
case  addressed  at  great  length  the 
evidentiary  burden  borne  by  the 
Regional  Director  when  seeking  a  final 
order  on  motion.  Because  the  Regional 
Director  would  bear  the  burden  of 
proving  that  Forsyth  committed  the 
alleged  violations  at  any  hearing  on 
these  charges,  he  must  clearly  establish 
all  of  the  essential  elements  of  his  claim 
when  seeking  this  summary  disposition. 
In  re  American  Pacific  Power 
Apparatus.  Inc.,  58  FR  16,977,  at  16,978 
(FHWA  1993)  (Order).  All  pleadings, 
affidavits,  and  supporting  evidence 
must  show  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  the 
Regional  Director  is  entitled  to  a 
judgment  as  a  matter  of  law. 

A.  Incomplete  Driver  Qualification  File 
Charges 

The  declarations  of  Messrs.  Cuttino 
and  Sanders,  Sr.,  reveal  that  the  parties 
do  not  dispute  the  facts  surro\mding  Mr. 
Cuttino’s  examination  of  the  carrier’s 
driver  qualification  files  on  January  10 
and  11, 1991.  Both  parties  agree  that  the 
carrier  could  not  produce  the  missing 
documents  at  the  time  of  the  review. 

The  parties  disagree,  however,  on  the 
consequences  of  these  facts. 


The  Regional  Director  concludes  that 
the  files  could  not  be  produced  because 
they  "did  not  exist.”  (Mot.  Final  Order 
at  4.)  Even  if  Forsyth  did  have  the 
required  files  at  the  time  of  the  review, 
the  Remonal  Director  asserts  that  “[a]ny 
late  submission  of  DQ  files  which 
Forsyth  might  attempt  in  the  future 
would  fail  to  disprove  the  failure  to 
maintain  DQ  files  at  the  time  of  the 
review.”  (Mot.  Final  Order  at  5.) 
Therefore,  the  Regional  Director  argues, 
the  carrier  violated  49  CFR  391.51(a) 
because  it  failed  to  properly  maintain  a 
driver  qualification  file  on  each  driver  it 
employs.  But  Forsyth  asserts  that  it  “did 
have  EMver  Qualification  files  on 
January  10  and  11, 1991  and  that  they 
were  in  order”  but  were  simply 
misplaced  due  to  the  confusion. 

(Sanders  Decl.  at  3.)  The  carrier 
concludes  that  this  fact,  coupled  with 
its  willingness  to  submit  the  complete 
files  to  the  Regional  Director  once  they 
were  located,  support  a  finding  that  it 
did  properly  maintain  its  driver 
qualification  files  at  all  times. 

Thus,  the  pleadings  plainly  raise  a 
question  of  law,  not  fact,  namely, 
whether  a  carrier’s  inability  to  produce 
complete  driver  qualification  files  at  the 
time  of  a  compliance  review,  despite  its 
claim  that  it  did  have  the  complete 
records  at  that  time,  constitutes  a 
violation  of  49  CFR  391.51(a).  For  the 
reasons  set  forth  below,  I  find  that 
Forsyth,  in  failing  to  produce  the  driver 
qualification  files  upon  demand, 
violated  §  391.51(a). 

The  motor  carrier  investigation 
program  is  bmlt  upon  a  practice  of 
unannounced  carrier  reviews.  By 
providing  limited,  if  any,  advance 
notice  of  the  review,  the  safety 
investigator  is  better  able  to  determine 
a  carrier’s  true  level  of  compliance  with 
the  Federal  Motor  Carrier  Safety 
Regulations.  Given  sufficient  notice,  all 
but  the  most  remiss  carrier  could  cure 
its  deficiencies  before  the  arrival  of  the 
investigator.  *1110  FHWA  cannot  tolerate 
such  piecemeal  compliance,  but  instead 
requires  that  carriers  consistently 
comply  with  the  FMCSRs.  In 
recognition  of  this  policy.  49  U.S.C. 
504(c)  authorizes  safety  investigators,  on 
demand  and  display  of  proper 
credentials,  to  inspect  the  equipment  of 
a  carrier  and  inspect  and  copy  any 
record  of  a  carrier.  Thus,  the  statute 
authorizing  safety  inspections  and  the 
underlying  aim  of  the  inspection 
program  both  support  the  finding  that  a 
carrier  must  be  able  to  produce  certain 
doc\iments  on  demand.  Forsyth  was  not 
able  to  do  so,  and  therefore  violated  49 
CFR  391.51(a). 


B.  Failure  To  Report  a  Reportable 
Accident  Charge 

The  carriers’  May  4, 1992,  pleading 
and  the  declaration  of  its  president  now 
dispute  the  reportable  accident  violation 
for  which  Forsyth  was  foimd  liable  and 
fined  $300  in  the  December  5. 1991, 
order. 

Any  party  may  petition  the  Associate 
Administrator  for  reconsideration  of  a 
final  order  within  20  days  after  issuance 
imder  49  CFR  386.64.  Any  aggrieved 
person  adversely  affected  by  a  final 
order,  may,  within  30  days  of  such 
order,  petition  for  its  review  in  a  United 
States  Court  of  Appeals  imder  49  CFR 
386.67.  Because  Fors)dh’s  May  4 
pleading  was  submitted  to  me,  I 
consider  his  objections  to  the  reportable 
accident  charge  to  be  a  petition  for 
reconsideration  of  the  Associate 
Administrator’s  ruling  on  this  count  in 
the  December  5  order.  Coming  five 
months  after  the  date  of  entry  of  the 
order,  well  past  the  20-day  time  limit, 
Forsyth’s  claim  is  untimely. 

The  principle  of  finality  of  agency 
decisions  cautions  against  re-opening  an 
issue  once  it  is  fully  and  fairly 
addressed.  That  principle  dictates  the 
result  in  this  case.  With  his  original 
motion  for  final  order,  the  Regional 
Director  submitted  a  motor  carrier 
accident  report  which  revealed  that  a 
person  in  the  car  involved  in  the 
September  30, 1990,  accident  with  a 
Forsjdh  driver  was  injured.  In  addition, 
Forsyth  admitted  in  its  reply  to  the 
notice  of  claim  *  that  it  did  not  report 
the  injury  accident  until  told  to  do  so 
by  the  safety  investigator  several  months 
after  the  accident  occurred.  Thus,  the 
Associate  Administrator  found  that 
Forsyth  admitted  it  failed  to  report  the 
accident  in  a  timely  manner.  Since  the 
Associate  Administrator  thoroughly 
addressed  the  reportable  accident 
charge  in  his  earlier  order.  I  find  no 
reason  to  reconsider  the  charge  at  this 
late  date. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  14  driver 
qualification  charges.  The  general  civil 
penalty  provision,  49  U.S.C.  §  521(b)(2), 
establishes  a  maximum  civil  penalty  of 
$500  for  each  such  recordkeeping 
violation.  Forsyth  has  not  directly 


2  Forsyth  also  failed  to  reply  to  the  Regional 
Director’s  original  motion  for  final  order.  Thus,  the 
carrier  had  the  opportunity  to  raise  its  objection  to 
the  reportable  accidmit  ch^e  in  response  to  the 
Regional  Director's  motion  but  failed  to  do  so. 
Similarly,  Forsyth  could  have  petitioned  for 
reconsideration  or  appealed  but  did  neither.  To  the 
extent  that  this  decision  is  adverse  to  Forsyth,  it  is, 
in  part  attributable  to  the  carrier’s  failure  to  fully 
participate  in  this  proceeding. 
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objected  to  the  penalty  amount,  but  has 
asserted  it  is  now  wilUng  to  supply  the 
Regional  Director  with  the  mis^g 
driver  quatification  files.  As  the 
Associate  Administrator  has  held 
before,  post-review  compliance  efforts 
carry  li^e  weight  in  determining  an 
appropriate  penalty.  Forsyth  “should 
h^  been  in  full  complianoe  prior  to 
this  action  based  on  its  earlfor  contacts 
with  the  Agency,"  because  Forsyth  was 
cited  to  driver  qualification  file 
violations  in  a  1984  safety  review 
report  See  In  re  Stanford  S’  Inge.  55 
Fed.  Reg.  43,296  (FHWA 1990)  (Order 
Upon  Rj^nsidoation).  Moreover,  in 
spite  of  Forsyth’s  assertions  diat  it 
would  supply  the  missing  driver 
quahfication  files,  they  have  apparently 
never  been  produced.  Thus,  Forsyth  has 
not  shown  that  it  has,  in  feet,  taken 
action  to  correct  its  long  history  of 
driver  qualificati<»i  file  deficiencies. 

The  extent  of  these  driver 
quahfication  file  violations  is  great.  The 
compliance  review  report  documents 
that  the  carrier  was  \mable  to  produce 
a  single  properly-maintained  driver 
quahfication  file.  Forsyth  claims  the 
circumstances  surrounding  the 
inspection,  i.e.,  the  confusion  of  the 
inspector’s  unplaimed  arrival  at  the 
time  his  bookkeeper  was  departing, 
somehow  justify  its  inabihty  to  produce 
the  requested  records.  I  cannot  agree. 
This  fector  is  a  mitigating  one  at  best, 
and  I  beheve  the  mid-range  penalty  of 
$300  per  violation  suffidenUy  reflects 
this  factor.  Finally,  Forsyth  has  not 
claimed  it  would  be  vmable  to  pay  the 
$4,200  penalty,  or  that  such  sum  would 
adversely  aff^  its  abUity  to  continue  to 
do  business.  Nor  do  I  independently 
find  evidence  in  the  record  that  would 
lead  me  to  beheve  payment  of  the 
$4,200  sum  would  cause  undue 
financial  hardship  for  Forsyth. 

After  applying  the  nine  penalty 
determination  factors  in  49  U.S.C. 
521(b)(2)(C)  to  the  facts  of  this  case,  I 
find  that  the  $4,200  penalty  assessed  by 
the  carrier  is  reas<mably  calculated  to 
induce  comphanoe  with  the  regulations. 

h  is  hereby  ordered  that  the  Regional 
Director’s  motion  to  final  order  is 
granted,  and  Forsyth  Milk  Hauling  Co., 
Inc.,  is  directed  to  pay  the  sum  of  $4,200 
for  14  violations  of  49  CFR  391.51(8), 
failing  to  properly  maintain  a  driver 
quahfication  file  for  each  driver  it 
employs. 

Dated:  September  23. 1993. 

John  P.  Eidier, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Carry 


Companies  of  Ilhnois,  Inc.,  Respondent 
Docket  No.  RS-g3-348. 

Order 

Iliis  matter  comes  before  me  on  a 
motion  by  Respondent  Carry  Companies 
of  Ilhnois,  Inc.  (Carry),  to  an  extensiem 
of  time  until  Septenfoer  17, 1993,  to 
reply  to  a  notice  of  claim  and  a  notice 
of  inveshgation,  apparently  dated  July 
16, 1993,  and  a  nc^catian  of  safety 
rating,  apparently  dated  July  14, 1993. 
This  motion  was  filed  by  ccnmsel  for 
Carry  on  August  18,  which,  aoconling  to 
the  motion,  was  the  date  Carry  engaged 
the  service  of  counsel  to  represent  it 
The  request  for  additimial  time  is  based 
on  the  need  for  counsel  to  consult  with 
Carry  and  to  review  Carry’s  records. 

The  Regional  Director  has  opposed 
this  request  for  additional  time  partly  on 
the  ground  that  additional  time  is  not 
needed  under  49  CFR  part  385  to 
respond  to  the  nptific^on  of  safety 
rating  and  partly  because  the  Regional 
Director  beheves  that  the  request  is  a 
delaying  tactic. 

At  the  outset  I  wish  to  note  that  the 
record  before  me  consists  solely  of 
Carry’s  motion,  the  Regional  Director’s 
opposition,  and  Carry’s  August  19 
r^uttal  to  the  Regional  Dii^or’s 
opposition.  I  do  not  have  copies  of  the 
notice  of  claim,  notice  of  investigation, 
or  notification  of  safety  rating. 

I  agree  with  the  Regitmal  Director  that 
additional  time  is  not  now  needed  for 
Carry  to  respond  to  the  notification  of 
safety  rating.  Secti<m  385.15  of  the 
Federal  Highway  Administration 
(FHWA)  regulations  provides  that 
petiti<Hi8  fin  review  of  safety  ratings  are 
to  be  submitted  within  90  days  to  the 
Director,  Office  of  Motor  Carrier  Field 
Operations.  49  CFR  3B5.15(bKl).  Carry’s 
response  to  the  safety  rating  notice 
should  be  made  to  the  Director  of  that 
office  in  accordance  with  part  385  of  the 
regulations.  By  my  reckoning.  Carry  has 
imtil  October  12, 1993,  to  su^it  such 
a  Mtition. 

Review  of  the  notice  of  claim  and 
notice  of  investigation  is  governed  by  49 
CFR  part  386,  FHWA’s  Rules  of  Practice 
for  Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings.  49  CFR  386.11. 
Reply  to  a  notice  of  claim  combined 
with  a  notice  of  investigation  is  due  in 
30  days.  49  CFR  386.11(c)(3)  and 
386.14(a).  Requests  for  extensions  of 
time  are  properly  filed  with  the 
Associate  Administrator.  49  CFR  386.33. 

Apparently  based  on  a  compliance 
review  of  Jxme  14, 1993,  Carry’s  safety 
rating  was  down^ded  to  conditional 
and  it  was  served  with  a  notice  of  claim 
for  $29,000  and  a  notice  of 
investigation.  Carry  has  requested  a 
limited  extension  of  time  for  it  to 


consult  cotmsel  and  to  counsel  to 
prepare  a  reply  to  the  agency’s  actions 
of  July  14  aj^  16. 1  am  not  persuaded 
that  this  request  constitutes  a  “delaying 
tactic.’’  Notong  in  the  record  before  me 
indicates  that  Cany  has  attempted  to 
evade  its  responsibilities  under  either 
the  substantive  safety  regulations  or  the 
FHWA’s  procedural  regulations.  The 
Regional  Director’s  pleading  admits  that 
Cany  was  in  omtact  with  the  Regional 
motor  canier  safety  office  at  least  within 
30  days  of  the  notice  of  investigation. 

The  R^ional  Directs  does  not  say 
whether  Carry  submitted  any  written 
re^y  during  that  time. 

The  Regional  Director  has  not 
indicated  in  what  way  the  government 
would  be  prejudiced  by  giving  the 
respondent  limited,  additional  time  to 
prepare  its  response  to  the  agency’s 
charges.  The  Regional  Director  has  not 
alleg^  that  he  telieves  that  Carry  has 
defeulted  and  that  the  notice  of  claim 
has  become  a  final  agency  order,  nor  has 
the  Regional  Director  moved  the 
Associate  Administrator  for  a  final  order 
respecting  the  notice  of  investigation. 

See  49  CFR  386.14(e). 

I  believe  that  the  interests  of  justice 
will  be  best  served  by  permitting  Carry 
until  September  17, 1993,  to  respond  to 
the  notice  of  claim  and  notice  ot 
investigation  issued  to  it  on  July  16, 

1993.  Respondent  Carry  is  advised  that 
its  reply  should  conform  in  all  other 
respects  to  the  requirements  of  section 
386.14(b). 

Accordingly,  it  is  hereby  ordered  that 
Carry  Companies  of  Illinois,  Inc.,  shall 
reply  to  tho  July  16, 1993,  notice  of 
claim  and  notice  of  investigation  on  or 
before  September  17, 1993. 

Issued:  August  26, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Mr.  Nick's 
Transportation  and  Brokerage,  Inc., 
Respondent.  Dodeet  Na  Rl-92-147. 

Filial  Order 

This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director,  Region 
1,  seeking  a  final  order.  This  proceeding 
is  governed  by  the  Federal  Hi^way 
Administration’s  Rules  of  Practice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings  (Rules  of 
Practice),  49  C.FR.  part  386. 

Background 

The  Respondent,  Mr.  Nick’s 
Transportation  and  Brokerage,  Inc.  (Mr. 
Nick’s),  is  an  authorized  for-hire  carrier 
of  fiuit  and  produce.  After  a  compliance 
review  of  Mr.  Nick’s  (gelations  in 
October  and  November  1991  allegedly 
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revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  the  Regional 
Director  served  the  carrier  with  a  notice 
of  claim  on  December  23, 1991.  The 
notice  of  claim  charged  Mr.  Nick’s  with 
13  violations  of  the  FMCSRs,  including: 
one  violation  of  §§  391.11(a)  and  391.95, 
using  an  xinqualified  driver  who  tested 
positive  for  a  controlled  substance;  one 
violation  of  §  391.11(b),  using  a  driver 
less  than  21  years  old;  seven  violations 
of  §  391.103,  failing  to  require  a  driver- 
applicant  who  the  motor  carrier  intends 
to  hire  or  use  to  be  tested  for  the  use  of 
controlled  substances  as  a  pre¬ 
qualification  condition;  two  violations 
of  §  395.3,  requiring  or  permitting  a 
driver  to  drive  after  having  been  on  duty 
more  than  70  hours  in  eight  consecutive 
days;  and  two  violations  of  §  391.51, 
feiiling  to  maintain  a  complete 
qualification  file  for  each  driver  used  or 
employed. 

Nick’s  replied  to  the  notice  of 
claim  in  a  letter  dated  January  14, 1992. 
The  carrier  did  not  deny  any  of  the 
charges  in  the  notice  of  claim,  but  asked 
for  an  administrative  hearing  in  order  to 
"state  our  case  and  ask  for  consideration 
and  leniency.’’  Respondent’s  Reply  at  1. 
The  carrier  offered  explanations  for  each 
of  the  violations  charged  in  the  notice 
of  claim. 

The  Regional  Director  submitted  his 
Motion  for  Final  Order  on  February  18, 
1992.  Mr.  Nick’s  has  made  no  reply  to 
this  motion. 

Discussion 

1.  Mr.  Nick’s  Request  for  an 
Administrative  Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  “an  admission  or  denial  of  each 
allegation  of  the  claim  *  *  *  and  a 
concise  statement  of  facts  constituting 
each  defense  *  *  *  ’’  49  CFR 
386.14(b)(1).  The  hearing  request  must 
also  "list  all  material  facts  believed  to  be 
in  dispute.’’  §  386.14(b)(2).  Ordinarily, 
unless  a  respondent’s  reply  complies 
with  these  basic  requirements,  no 
hearing  will  be  granted. 

As  I  nave  already  noted,  Mr.  Nick’s 
has  not  denied  any  of  the  charges  listed 
in  the  December  1991  notice  of  claim. 

In  fact,  with  the  exception  of  the  charge 
of  using  a  driver  who  had  tested 
positive  for  a  controlled  substance,  the 
carrier  has  admitted  to  all  of  the 
charges,  while  ofiering  explanations  in 
mitigation  of  the  assessed  penalties. 
With  regard  to  the  positive  drug  test, 

Mr.  Nick’s  stated  that  “lt]he  driver  was 
and  [sic]  excellent  driver,  has  several 
safe  driving  awards  in  his  past 
experience.  When  tested  again,  the 


driver  tested  negative.  'This  seems  to 
cast  serious  doubt  on  the  validity  of  the 
previous  test  and  raises  the  question  of 
error."  Respondent’s  Reply  at  2. 1  do  not 
find  this  statement  to  be  a  denial  that 
one  of  the  carrier’s  drivers  did  in  fact 
test  positive  for  a  controlled  substances. 
Furtnermore,  Mr.  Nick’s  does  not  deny 
that  it  used  this  driver  after  the  date  of 
the  positive  test.  Instead,  the  reply 
contains  a  mere  allegation,  without 
elaboration,  that  the  driver  was  later 
retested  wi^  negative  results.  The 
record  before  me  contains  no  other 
evidence  that  the  driver  in  question 
actually  underwent  a  second  test,  nor 
does  it  provide  any  evidence  as  to  when 
such  a  test  might  have  taken  place 
(hours,  days,  or  weeks  after  the  first 
test?).  For  these  reasons,  I  find  this 
statement  does  not  present  a  material 
factual  issue  in  dispute  requiring  a 
hearing. 

Turning  to  Mr.  Nick’s  request  that  a 
hearing  be  granted  in  order  to  allow  it 
to  present  arguments  for  mitigation  of 
the  penalty  amount,  I  note  that 
"(mjitigation  alone  is  not  a  material 
factual  issue  in  dispute  subject  to 
hearing.”  In  the  Matter  of  Tonawanda 
Tank  Transport  Service,  Inc.,  55  FR 
43,279  (FHWA  1990)  (Final  Order). 
Accordingly,  for  the  reasons  set  forth 
above,  I  hereby  deny  Mr.  Nick’s  request 
for  an  administrative  hearing. 

2.  The  Regional  Director's  Motion  for 
Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc.,  58  FR  16,983 
(FHWA  1991)  (Order).  Consequently, 
the  moving  party  bears  the  burden  of 
clearly  establishing  that  there  is  no 
genuine  issue  of  material  fact,  and  that 
it  is  entitled  to  a  judgment  as  a  matter 
of  law.  Fed.  R.  Qv.  P.  56(c).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party,  Mr.  Nick’s  in  this 
case. 

As  I  have  already  noted,  Mr.  Nick’s 
has  not  denied  any  of  the  charges 
leveled  against  it  in  the  notice  of  claim. 
The  Regional  Director,  on  the  other 
hand,  has  not  submitted  any  affidavits 
or  other  evidence  tending  to  support  the 
charges.  When  a  carrier  denies  the 
allegations  against  it  but  the  Regional 
Director  nevertheless  seeks  to  avoid  a 
hearing  and  obtain  a  final  order  on 
motion,  the  motion  should  be 
accompanied  by  evidence  sufficient  to 
establish  at  least  a  prima  facie  case.  See, 
e.g.,  Forsyth  Milk,  FR  at  16,984.  But  in 
the  absence  of  a  denial  by  the  carrier,  I 
do  not  believe  that  the  Regional  Director 
must  submit  affidavits  or  other  evidence 
in  support  of  his  motion  for  final  order. 


In  re  Bill  Carter  Trucking,  Inc.,  58  FR 
16,935  (FHWA  1992)  (Final  Order).  If 
Mr.  Nidc’s  had  denied  any  of  the 
charges  against  it,  then  the  Regional 
Director  would  have  been  required  to 
submit  documentary  or  other  evidence 
supporting  his  charges.*  Id. 

i  do  not  helieve  Mi.  Nick’s  can 
coipplain  that  the  Regional  Director  has 
not  produced  substantive  evidence  in 
support  of  the  violations  alleged.  The 
carrier  has  failed  to  deny  any  of  the 
charges  dted  and  ignored  repeated 
opportimities  to  rebut  the  Regional 
Director’s  allegations,  most  recently  by 
failing  to  respond  to  the  Regional 
Director’s  motion  for  final  order. 

Accordingly,  based  on  the  record 
before  me  in  this  case,  I  find  that  Mr. 
Nick’s  committed  the  13  violations  cited 
in  the  notice  of  claim.  Therefore,  I  grant 
the  Regional  Director’s  motion  for  final 
order. 


1  As  Stated  in  the  discussion  of  Mr.  Nick’s  hearing 
request  I  do  not  hnd  the  carrier's  statements 
concerning  the  positive  drrig  test  charge  to  rise  to 
the  level  of  a  denial.  See  p.  3,  supra. 


3.  Penalty  Determination 

The  notice  of  claim  alleged  that  the 
charge  of  using  a  driver  who  had  tested 
positive  for  a  controlled  substance 
constituted  a  "substantial  health  and 
safety  violation,”  and  assessed  a  penalty 
of  $3,000.  Whether  an  action  is  a  threat 
to  health  and  safety,  and  thus  subject  to 
a  maximum  penalty  of  $10,000  under  49 
U.S.C.  §  521(b)(2)(A),  is  inherent  in  the 
action  itself.  In  re  R.W.  Bozel  Transfer, 
Inc.,  58  FR  16,918, 16,920  (FHWA  1992) 
(Final  Order).  In  tffis  case,  the  facts 
indicate  that  Mr.  Nick’s  used  a  driver 
found  to  have  used  controlled 
substances  in  the  past.  The  use  of  this 
driver  by  the  carrier  created  a 
substantial  safety  hazard  for  members  of 
the  public  who  had  to  share  the  road 
with  the  driver.  Accordingly,  I  find  the 
violation  of  §§  391.11(a)  and  391.95 
constituted  a  substantial  health  and 
safety  violation  warranting  a  significant 
penalty. 

In  its  defense,  Mr.  Nick’s  has 
requested  mitigation  of  the  penalty 
amo\mt,  and  has  made  unsubstantiated 
statements  to  the  effect  that  the  driver 
tested  negative  for  drugs  at  a  later  date. 
In  light  of  the  serious  nature  of  this 
violation,  however,  and  absent  more 
concrete  information  from  the  carrier  in 
response  to  the  notice  of  claim  or  the 
Regional  Director’s  motion  for  final 
order,  and  recognizing  that  the  assessed 
penalty  is  well  Wow  the  maximum 
allowed  by  law,  1  find  that  no  reduction 
in  the  amount  of  the  penalty  is 
warranted. 

For  each  of  the  coimts  involving  the 
use  of  an  underage  driver,  ^lure  to 
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require  pre-empk^maut  drug  tests,  or 
hours-of-violatioas,  the  Regional 
Director  assessed  a  penalty  of  $1,000.  As 
for  these  counts,  the  recoid  before  me 
indicates  that  the  underage  driver  (who 
was  just  18  at  the  time  of  the  violations) 
was  used  more  than  once  by  the  carrier, 
and  the  record  befcxe  me  alk) 
demonstrates  miiltiple  violations  of  both 
the  pre-employment  drug-testing  and 
hours-of-service  regulations.  I  find  these 
three  types  of  charges  demonstrate 
serious  patterns  of  safety  violations, 
subject  to  a  maximrun  poialty  of  $1,000 
per  violation,  not  to  exceed  $10,000  per 
pattern.  49  U.S.C.  521(b)(2KA).  I  note 

Regiona/^rector  is  within  the  statutory 
limits.  Mr.  Nick’s  has  provided  me  with 
no  reasrm  to  reduce  the  assessed 
penalty,  mid  considering  the  n^ure  and 
scope  of  the  violatkms,  I  decline  to  do 
so. 

As  for  the  two  remaining  counts,  for 
violations  of  recordkeeping  provisions 
of  the  FMC^Rs,  the  Regional  Director 
assessed  a  penalty  of  $500  for  each 
coimt,  the  maximum  amount  for  sudi 
violations.  Id.  In  its  reply  to  the  ncAice 
of  claim,  Mr.  Nick’s  alleges  that  these 
violaticms  have  been  corrected.  I  find 
this  argument  unavailing  for  purposes  of 
reducing  the  assessed  penalty  amount, 
however,  because  Mr.  Nidc’s  should 
have  been  in  compliance  with  the 
regulations  before  the  initiation  of  this 
action.  See  In  the  Matter  of  Stanford  Sr 
Inge.  55  FR  43,296  (FHWA 1990)  (Order 
Upon  Reconsideration).  I  also  note  that 
although  these  charges  are  for 
recordkeeping  violations,  one  of  them 
involved  the  use  of  Mr.  Nick’s  underage 
driv».  Accordingly,  I  find  the  penalties 
assessed  by  the  R^onal  Director 
appropriate  and  reasonably  calctilated 
to  induce  Mr.  Nick’s  compliaiKM  with 
theFMCSRs. 

It  is  hereby  ordered  that  the  Re^onal 
Director’s  motion  for  a  final  order  is 
granted.  Mr.  Nick’s  Transportation  and 
Brokerage,  Inc.,  is  direded  to  pay 
$14,000  to  the  Regional  Director  within 
30  days  of  the  date  of  this  Oder. 

Dated;  August  26, 1993. 

John  P.  ncher. 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  Matter  of  Trailer 
Shuttle  Systems,  Inc.,  Respondent.  Docket 
No.  Rl-92-425. 

Final  Order 

Introduction 

This  matter  comes  before  me  on  a 
motion  by  the  Regional  Director.  Region 
1,  for  a  fi^  order  finding  Respondent 
Trailer  Shuttle  Systems,  hic.  (TSS),  of 


Mississauga,  Ontario,  Canada,  liable  for 
14  violations  of  the  Federal  hours  of 
servfoe  regulations  (49  CFR  part  395) 
and  assessing  a  penalty  of  $7,000 
(United  States).  By  order  dated  May  25, 
1993, 1  extended  the  time  for  TSS  to 
reply  to  the  Rsgicmal  Director’s  motion. 
On  May  29.  Michael  Dm'ken,  President 
of  TSS.  replied  by  letter  opposing  the 
Regional  Director’s  motion,  and  on  June 
7, 1993,  coimsel  for  the  R^onal 
Director  responded  renewing  the 
Regional  Directxir’s  request  far  a  final 
order. 

On  .^gust  24, 1992,  the  Region  1 
office  of  ffie  Federal  Highway 
Administration  (FHWA)  sent  a  notice  of 
claim  to  TSS  alleging  that  TSS  was 
liable  for  foiuteen  (14)  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations.  Motion  at  Exhibit  5.  These 
violations  included  10  instances  of 
accepting  false  reports  of  a  record  of 
duty  status  and  4  vic^tions  of  accepting 
altered  supporting  documents,  all  in 
violation  of  49  395.8(e).  Id.  A  total 

penalty  of  $7,000  was  assessed  for  these 
alleged  violations.  Id. 

Right  to  a  Hearing 

Tlie  notice  of  claim  stated  that 
Respondent  ’TSS  had  3  options  in 
responding  to  the  notice  of  claim:  (1) 

Pay  the  firm;  (2)  contest  the  matter 
within  IS  days;  or  (3)  discuss  settlement 
of  the  case.  *^6  letter  clearly  stated  that 
opticms  2  and  3  required  TSS  to  reply 
in  15  days.  The  15-day  response  period 
for  cases  in  which  respondents  wish  to 
contest  notices  of  claim  is  statutorily 
based.  49  U.S.C.  521(b)(1):  see  also  49 
CFR  386.14(a).  *1110  notice  of  cbiim 
further  set  forth  the  necessity  of 
complying  with  the  requirements  49 
CFR  part  386,  including  the  need  to  list 
all  material  f^ual  issues  believed  to  be 
in  dispute  if  a  hearing  is  requested,  and 
the  consequences  for  failing  to  request 
a  hearing  %idthin  15  days,  i.e.,  a  waiver 
of  the  ri^t  to  a  hearing.  See  49  CFR 
386.14(b). 

By  letter  dated  August  28. 1992,  the 
President  of  TSS  responded  to  the 
notice  of  claim.  Moticm  at  E:dribit  7. 
'This  letter  e:q)licitly  acknowledges 
receipt  of  the  August  24  notice  of  claim, 
but  states  that  Mr.  Dorken  was  "unable 
to  allocate  any  immediate  time  to  the 
alleged  accusations,"  due  to  “a  change 
in  [his]  marital  status.”  Id.  This  letter 
clearly  does  not  meet  the  requirements 
of  the  applicable  regulation,  49  CFR 
386.14. 

Mr.  Dorken  again  wrote  to  the 
Regional  Office  on  September  22, 1992. 
Motion  at  Exhibit  8.  Nowhere  in  that 
letter  does  Mr.  Dorken  deny  that  the 
alleged  violations  occurred.  Indeed,  he 
appears  to  admit  that  inaccurate 


documents  are  accepted  because  the 
only  alternative  that  occurs  to  him  is  to 
“shmd"  thmn,  thus  "makfing]  us  an 
accomplice  to  fal^fying."  Mr.  Dorken 
then  outlined  the  steps  that  TSS  took  to 
discipline  the  drivers  responsible  for 
these  "inaccurate"  reports,  irrcluding 
terminating  some  of  ^  drivers. 

Mr.  Dorken’s  assertion  that 
"shredding”  is  the  only  alternative  to 
"accepting"  is  patently  absurd.  'This 
agency  expects  that  motor  carriers 
operating  commercial  motor  vehicles  on 
public  highways  will  exercise  that 
quantum  of  control  ovw  their  drivers 
necessary  to  ensure  compliance  with 
applicable  safety  regulations.  Whether 
termination  from  employment,  a  rather 
severe  measure  to  be  sure,  is  necessary 
to  secure  a  driver’s  compliance  is  a 
determination  we  leave  to  motor  carriers 
to  make.  In  any  event,  the  terminations 
Mr.  Dorken  asserts  TSS  effected  appear 
to  have  been  initiated  after  the  safety 
investigator  brought  the  violations  to  the 
carrier’s  attention.  Thus,  at  best,  these 
“remedial”  actions  might  be  viewed  as 
mitigating  factors  in  assessing  a  penalty 
rather  thw  exonerating  the  carrier  from 
liability  for  the  violations. 

Mr.  Dorken  also  failed  to  reqiiest  a 
hearing  in  his  September  22  letter.  In 
fact,  he  expressed  his  hope  that  "it  will 
not  become  necessary  for  me  to  apply 
for  a  formal  hearing  *  * 

Mr.  Dorken’s  September  22  letter  also 
does  not  conform  to  the  requirements  of 
49  CFR  386.14(b).  Rather,  ms  lettpr 
evidences  TSS’s  intent  to  pursue  option 
3  presented  in  the  notice  of  claim,  Le., 
TSS  sought  to  settle  the  claim  against  it. 
’The  record  before  me,  including  Mr. 
Dorken’s  letters  of  October  29  and 
December  4. 1992,  indicates  that  the 
parties  discus^d  settlement  of  this  case, 
obviously  without  success.  Accordingly, 
I  conclude  that  die  record  supports  a 
finding  that,  at  least  fi-om  August  28 
throu^  December  4, 1992,  TSS  f^ed  to 
deny  the  charges  against  it  and  failed  to 
request  a  hearing,  ^t  pursued  the  third 
option  of  seeking  to  settle  this  case  with 
the  FHWA  Regional  Office. 

I  have  also  carefully  reviewed  Mr. 
Dorken’s  letters  of  January  29,  February 
15,  May  7,  and  May  29, 1993. 1  find  Mr. 
Dorken’s  protestatkms  about  the 
reasonableness  of  the  15-day  response 
period  imavailing. 

The  FHWA  considers  compliance 
with  its  safety  rules  to  be  an  important 
matter  for  all  motor  carriers  engaged  in 
interstate  or  foreign  commerce.  We 
believe  that  the  Congress  indicated  the 
importance  it  assigns  to  compliance  in 
specifyii^  15  days  as  the  time  in  which 
a  motor  carrier  should  contest  alleged 
safety  violations,  on  August  28,  Nfi. 
Dorken  asserted  that  his  phonal  affairs 
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precluded  his  devoting  any  time  to 
reviewing  and  responding  to  serious 
allegations  of  safety  violations.  On 
September  22,  Mr.  Dorken  wrote  to  say 
that  he  had  time  to  review  the  charges 
against  TSS.  Nevertheless,  his  response 
again  foiled  to  conform  to  the 
requirements  of  49  CFR  386.14(b).  if  it 
was  his  intention  at  that  time  to  request 
a  hearing.  Specifically,  he  foiled  to  deny 
the  violations  or  request  a  hearine. 

In  view  of  TSS’s  foilure  to  timely 
request  a  hearing  in  this  matter,  I  ^d 
that  TSS  has  waived  its  right  to  a 
hearing  in  this  matter. 

Motion  for  Final  Order 

The  Regional  Director’s  motion  for  a 
final  order  is  accompanied  by  an 
affidavit  of  the  FHWA  safety  specialist 
who  conducted  the  compliance  review 
that  forms  the  basis  of  the  instant  case. 
Documentary  evidence  supporting  the 
violations  alleged  in  the  notice  of  claim, 
apparently  obtained  from  the  carrier’s 
files,  is  attached  to  this  affidavit.  Mr. 
Dorken ’s  May  29, 1993,  letter  reflects 
that  he  has  read  these  documents,  yet  he 
fails  to  offer  any  evidence  or  argument 
contradicting  them.  Indeed,  he  repeats 
assertions  made  in  his  September  22, 
1992,  letter  that  TSS  terminated  the 
emplo3rment  of  some  of  its  drivers 
because  of  the  violations  discovered  by 
the  FHWA  safety  investigator  and 
alleged  in  the  notice  of  claim. 

Based  on  the  record  before  me.  I  find 
that  the  Regional  Director  has 
established  a  prima  facie  case  that  the 
violations  occurred  as  alleged  in  the 
notice  of  claim.  TSS  has  foiled  to 
convincingly  deny  these  violations 
occurred  nor  has  it  satisfactorily 
rebutted  the  case  presented  by  the 
Regional  Director.  Generally,  it  appears 
Mr.  Dorken  seeks  to  shift  the 
responsibility  for  compliance  with 
safety  regulations  to  TSS’s  drivers.  I  find 
this  to  be  inconsistent  with  the  motor 
carrier’s  duty  to  require  observance  of 
the  safety  regulations  by  the  driver,  49 
CFR  390.11;  see  R.W.  Bozel  Transfer, 
Inc.,  58  FR  16,918, 16,920  (March  31, 
1993)  (FHWA  Final  Order  1992). 
Moreover,  a  fair  reading  of  Mr.  Dorken’s 
letters  reveals  a  pattern  of  assigning  a 
low  priority  to  meeting  the  safety 
obligations  of  a  carrier  involved  in 
foreign  commerce.  Indeed,  his  personal 
affairs  appear  to  have  interfered  more 
than  once  with  his  ability  to  devote 
attention  to  the  claim  against  TSS. 

Based  on  the  record  before  me,  I  find 
that  the  violations  alleged  in  the  August 

24. 1992,  notice  of  claim  occurred.  I  also 
hold  that  TSS  is  directly  liable  both  for 
the  actions  of  its  drives  in  submitting 
folse  dooiments  and  for  its  own  actions 
in  accepting  these  folse  documents. 


Penalty  Determination 

The  Regional  Director  has  assessed 
the  maximum  penalty  permitted  by  law 
for  the  individual  recordkeeping 
violations  cited  in  the  notice  of  claim. 

Mr.  Dorken’s  letter  of  May  29  asks  that 
I  mitigate  the  penalty  in  ^s  case,  but 
affords  no  basis  for  doing  so. 

The  statute  pursuant  to  which  the 
Regional  Director  assessed  the  $7,000 
penalty  in  the  instant  case  provides  that 
certain  factors  are  to  be  considered.  49 
U.S.C.  521(b).  These  factors  include 
gravity  of  the  violation,  degree  of 
culpability,  and  history  of  prior 
offenses.  ’The  record  before  me  indicates 
that  TSS  management  has  accepted 
documents  deliberately  falsified  in 
violation  of  safety  regulations.  TSS  has 
been  the  subject  of  previous  safety  and 
compliance  reviews  emd  was  the  subject 
of  an  enforcement  proceeding  in  1991 
which  resulted  in  the  payment  of  $2,250 
for  similar  violations.  I  believe  that  the 
$7,000  penalty  assessed  in  this  case 
fully  takes  into  account  the  aggravating 
factors  outlined  above. 

’TSS  has  provided  no  evidence  to 
show  that  it  is  unable  to  pay  this  fine 
nor  that  it  will  adversely  a&ct  TSS’s 
ability  to  continue  to  do  business. 

Insofar  as  it  is  painful,  the  statute  also 
provides  that  the  assessment  shall  be 
calculated  to  induce  further  compliance. 
49  U.S.C.  521(b)(2).  It  appears  that  the 
payment  of  $2,250  in  1991  for  simileu 
violations  foiled  to  induce  TSS  to 
comply  with  these  regulations  in  1992. 

It  is  hereby  ordered  that  the  Regional 
Director’s  motion  for  final  order  is 
granted,  and  Trailer  Shuttle  Systems. 
Inc.,  is  directed  to  pay  the  sum  of  $7,000 
(United  States)  to  the  Regional  Director. 
Region  1,  within  30  days  of  this  order 
for  accepting  false  reports  of  records  of 
duty  status  and  alter^  supporting 
documents. 

Dated:  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  P  ft  L  Oil 
Co.,  Inc.,  Respondent.  Docket  Na  R3-92- 
005. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director,  Region 
3,  seeking  a  final  order.  This  proceeding 
is  governed  by  the  Federal  Hi^way 
Administration’s  Rules  of  Pn^ce  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings  (Rtdes  of 
Practice).  49  CFR  part  386. 


Background 

'The  Respondent,  F  ft  L  Oil  Company, 
Inc.  (F  &  L),  is  a  private  interstate  carrier 
of  petrolemn  pn^ucts.  After  an  October 
17, 1991,  compliance  review  allegedly 
revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  the 
Hazardous  Materials  Regulations 
(HMRs),  the  Regional  Director  served  F 
ft  L  with  a  notice  of  claim  on  January 

6, 1992.  The  notice  charged  the  carrier 
vrith  a  total  of  28  violations,  including: 
one  violation  of  §  391.21,  using  a  driver 
who  has  not  completed  and  fu^ished  a 
proper  application  for  employment 
(coimt  one);  two  violations  of  §  391.23, 
failing  to  maintain  in  drivers’ 
qualification  files  responses  to  inquiries 
into  drivers’  driving  and/or  employment 
records  (counts  2-3);  three  violations  of 
§  391.25,  foiling  to  maintain  in  drivers’ 
qualification  files  notations  of  annual 
reviews  of  drivers’  driving  records 
(coimts  4-6);  three  violations  of 
§  391.27,  foiling  to  maintain  in  drivers' 
qualification  files  lists  or  certificates  of 
violations  of  motor  vehicle  laws  or 
ordinances  (counts  7-9);  ten  violations 
of  §  395.8(a),  failing  to  require  driver  to 
make  and  submit  a  record  of  duty  status 
(cormts  10-19):  and  nine  violations  of 
§  180.405(b),  transporting  hazardous 
materials  requiring  specification 
packaging  in  nonspecification  cargo 
tanks  (coimts  20-28). 

F  &  L  requested  a  hearing  in  a  reply 
dated  January  22, 1992.  F  ft  L  denied 
counts  2.  4,  5.  7, 8,  and  23  through  28. 

As  for  the  remaining  17  charges,  all 
involving  the  same  driver,  F  ft  L 
claimed  that  it  was  not  responsible  for 
the  alleged  violations  because  the  driver 
in  question,  Ronald  Rumley,  was  an 
“independent  contractor’’  and  “not  an 
employee  of  F  &  L  Oil  Company,  Inc. 

*  *  *’’ReplyofF&LOilCo.,Inc., at 

1. 

The  Regional  Director  submitted  his 
Motion  for  Final  Order  and  In 
Opposition  to  Request  for  a  Hearing  on 
Ma^  6, 1992.  F&L  responded  to  tffis 
motion  on  March  13, 1992.  The 
Regional  Director  then  submitted  two 
Amendments  to  the  motion  on  March 

23, 1992,  along  with  exhibits  and  other 
evidence  to  support  the  charges  in  the 
notice  of  claim.  After  conducting 
discovery,  and  after  F&L  submitted 
documentary  evidence  in  response  to  a 
request  by  the  Regional  Director,  in 
August  1992  both  sides  joined  in  a 
request  that  the  Associate  Administrator 
for  Motor  Carriers  render  a  ruling  on 
this  matter. 
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Discussion 

1.  FSrL’s  Request  for  an  Administrative 
Hearing 

The  Rules  of  Practice  require  a  motor 
carrier  seeking  a  hearing  to  include  in 
its  reply  "an  admission  or  denial  of  each 
allegation  of  the  claim  *  *  *  and  a 
concise  statement  of  facts  constituting 
each  defense  *  *  "  49  CFR 

386.14(b)(1).  The  hearing  request  must 
also  "list  all  materiad  facts  believed  to  be 
in  dispute.”  §  386.14(b)(2).  Furthermore, 
"[i]f  the  Regional  Director  opposes  the 
hearing  request,  as  in  this  case,  the 
motor  carrier  must  do  more  than  just 
deny  the  allegations  in  its  pleadings.  It 
must  give  sufficient  evidence  to  support 
its  allegations.”  In  the  Matter  of 
American  Pacific  Power  Apparatus, 

Inc.,  58  FR 16977  (FHWA  1992)  (Order). 

F&L  has  denied  11  of  the  28  charges 
in  the  notice  of  claim  and  has  offered  a 
defense  against  liability  for  the 
remainder.  These  latter  coimts,  all 
involving  a  driver  that  F&L  claims  was 
an  "independent  contractor”  (counts  1, 
3, 6, 9,  and  19-22),  concern  a  question 
of  law — the  driver's  employment  status 
imder  the  FMCSRs — and  not  of  fact. 
Accordingly,  I  deny  F&L’s  request  for  a 
hearing  on  these  coimts. 

For  the  six  hazardous  materials 
charges  (counts  23-28)  that  do  not 
involve  Rumley,  F&L  denied  the 
allegations  in  the  notice  of  claim,  stating 
that  the  vehicles  in  question  had  been 
inspected  at  a  local  garage.  I  find  that 
this  denial  also  presents  a  legal,  not  a 
factual  question:  Does  such  an 
inspection  satisfy  the  requirements  of 
the  HMRs?  As  such,  I  decline  to  grant 
the  respondent’s  request  for  a  hearing 
on  these  covmts. 

The  five  remaining  counts  (2, 4,  5,  7, 
and  8)  involve  incomplete  driver 
qualification  files.  Fsl.  has  denied  each 
of  these  coimts,  and  in  response  to  a 
discovery  request  by  the  Regional 
Director  has  supplied  documentary 
evidence  tending  to  show  that  the 
carrier  did,  in  fact,  have  at  least  some  of 
the  required  doc\iments  in  its 
possession.  Nevertheless,  F&L  has  never 
denied  that  it  did  not  have  these 
documents  at  its  Bluefield,  Virginia, 
office  (where  the  October  1991 
compliance  review  took  place).  Nor  has 
F&L  denied  that  it  failed  to  tell  the 
FHWA’s  safety  inspectors  that  the 
records  might  exist  elsewhere.  F&L  did 
not  produce  the  required  records  at  the 
time  of  the  review.  Therefore,  the 
records  that  F&L  has  produced 
subsequent  to  that  time  do  not 
demonstrate  the  existence  of  a  material 
factual  issue  in  dispute  concerning  the 
allegations  in  the  notice  of  claim. 


2.  The  Regional  Director’s  Motion  for 
Final  Order 

I  have  held  a  motion  for  final  order  is 
analogous  to  a  motion  for  summary 
judgment.  E.g.,  In  re  Forsyth  Milk 
Hauling  Co.,  Inc.,  58  FR  16983  (FHWA 
1991)  (Order).  Accordingly,  the  moving 
party  bears  the  burden  of  clearly 
establishing  that  there  is  no  genuine 
issue  of  material  fact,  and  that  it  is 
entitled  to  a  judgment  as  a  matter  of 
law.  Fed.  R.  Civ.  P.  56(c).  All  inferences 
must  be  drawn  in  favor  of  the  non¬ 
moving  party,  F&L  in  this  case. 

As  noted  in  the  previous  section, 
while  F&L  does  not  deny  17  of  the 
charges  against  it  (counts  1, 3, 6, 9,  and 
19-22),  it  nevertheless  claims  that  it 
should  not  be  held  liable  for  these 
charges  because  they  involve  F&L's  use 
of  a  driver  whom  the  carrier  claims  was 
an  "independent  contractor”  and  not  its 
"employee.”  This  defense  is  without 
merit,  since  the  term  "employee,”  as 
defined  in  the  FMCSRs,  clearly  includes 
"independent  contractors”  such  as 
Ronald  Rumley.i  Therefore,  based  on 
F&L’s  failure  to  deny  these  counts  and 
the  dociunentary  evidence  submitted  by 
the  Regional  Director,  I  find  F&L  liable 
for  these  counts  and  grant  the  Regional 
Director’s  motion  for  a  final  order  as  to 
counts  1,  3, 6, 9,  and  10  through  22. 

F&L  denied  the  six  hazardous 
materials  charges  not  involving  driver 
Rumlev  (coimts  23-28),  claiming  in  its 
reply  ^t  the  vehicles  in  question  "had 
been  inspected  by  Shaffers  Crossing 
Garage  of  Roanoke,  Virginia,  and  there 
was  a  plackard  [sic]  on  the  truck 
identifying  it  as  a  hauler  of  hazardous 
materids.”  Reply  of  F  &  L  Oil  Co.,  Inc., 
at  2.  F  &  L  has  provided  no  further 
evidence  to  demonstrate  that  the 
vehicles  in  question  met  the 
requirements  of  the  HMRs.  The  Regional 
Director,  on  the  other  hand,  has 
provided  numerous  exhibits,  including 
copies  of  photographs  of  the  vehicles  in 
question  and  an  affidavit  by  the  FHWA 
safety  investigator,  tending  to  show  that 
the  carrier  committed  the  alleged 
violations.  I  find  the  carrier’s  statement, 
without  more,  to  be  insufficient  to 
overcome  the  Regional  Director’s  prima 
facie  case,  and  I  hereby  grant  the 
Re^onal  Director’s  motion  for  final 
order  as  to  coimts  23  through  28. 

The  last  five  charges  (counts  2, 4,  5, 

7,  and  8)  involve  incomplete  driver’s 
qualification  files.  The  evidence  before 
me  in  this  case  tends  to  show  that  F  & 


>  49  CFR  390.5  reads,  in  pertinent  part, 
“Employee  means;  (a)  A  driver  of  a  commercial 
motor  v^cle  (including  an  independent  contractor 
while  in  the  course  of  operating  a  commercial 
motor  vehicle)  •  •  •  "  See  also  49  CFR  390.11;  In 
re  Bozdl  Transfer,  Inc.,  58  FR  16918, 16920  (FHWA 
1992)  (Final  Order). 


L  did  not  produce  the  pertinent  records 
when  requested  to  do  so  during  the 
October  1991  compliance  review. 
Moreover,  this  evidence,  including  the 
affidavit  of  the  safety  investigator  who 
performed  the  compliance  review, 
indicates  that  the  carrier  never  informed 
the  FHWA  that  the  requested  records 
might  exist  elsewhere  than  the  carrier’s 
Bluefield,  Virginia,  office.*  Only  months 
later,  after  a  request  for  the  production 
of  documents  was  served  on  the  carrier 
by  the  Regional  Director,  did  F&L 
produce  some,  but  not  all,  of  the 
documents  that  were  missing  at  the  time 
of  the  compliance  review. 

Based  on  the  evidence  before  me,  I 
conclude  that  F&L  has  failed  to  rebut 
the  Regional  Director’s  prima  facie  case 
as  to  coimts  2, 4,  5,  7,  and  8. 
Accordingly,  for  the  reasons  set  forth 
above,  I  hereby  grant  the  Regional 
Director’s  motion  for  final  order  for 
these  counts. 

3.  Penalty  Determination 

The  notice  of  claim  assessed  a  penalty 
of  $390  for  each  violation  of  the 
FMCSRs,  and  a  penalty  of  $1,000  for 
each  violation  of  the  HMRs.  'Title  49, 
United  States  Code,  §  521(b)(2)(C), 
provides  nine  factors  to  be  considered 
in  assessing  the  propriety  of  penalties 
assessed  pursuant  to  the  FMCDSRs. 
Substantially  the  same  factors  are 
provided  in  49  U.S.C.  app.  §  1809(a)  for 
consideration  of  penalties  assessed 
pursuant  to  the  HMRs. 

Reviewing  the  record  before  me  in 
light  of  these  factors,  I  note  first  that 
there  is  no  indication  that  F&L  was  the 
subject  of  any  prior  enforcement  action 
resulting  in  either  an  admission  of 
liability  by  the  carrier  or  a  formal 
finding  against  it  I  also  note  that  while 
19  of  the  28  coimts  leveled  against  F  & 

L  are  for  violations  of  recordkeeping 
requirements,  nine  of  the  counts  are  for 
more  serious  violations  of  the  HMRs. 
Also,  nothing  in  the  record  before  me 
indicates  that  F&L  cannot  pay  the 
assessed  penalty,  which  I  note  is  well 
below  the  maximum  allowed  by  law. 
See  49  U.S.C.  521(b)(2)(A);  49  U.S.C. 

.  §  1809(a). 

&  L  did  submit  documents  tending 
to  show  that  it  had  in  its  possession  at 


a  While  F  ft  L  claims  that  its  payroll,  health 
insurance,  and  personnel  records  are  kept  at  its 
Roanoke,  Virginia,  office.  Affidavit  of  Coy  Bowling 
at  1,  its  letterhead  states  that  the  company’s  “Main 
Office”  is  located  in  Bluefield,  Virginia,  where  the 
October  1991  compliance  review  took  place. 
Further,  the  evidence  before  me  indicates  that  at 
least  two  earlier  safety  reviews  took  place  at  the 
same  location.  Affidavit  of  Terry  Runge-Earie  at  2. 
F  ft  L  admits  that  it  has  never  submitted  a  written 
request  to  the  FHWA  for  divided  records  authority, 
as  required  by  49  CFR  391.51(g).  Respondent's 
Answer  to  Regional  Director’s  First  Request  for 
Admissions  at  1. 
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least  some  of  the  records  pertaining  to 
counts  2, 4,  5. 7,  and  8.  Nevertheless, 
the  carrier  has  never  denied  that  it  did 
not  produce  these  records  at  the  time  of 
the  compliance  review,  nor  has  F  &  L 
denied  that  it  did  not  inform  the 
FHWA’s  safety  inspectors  that  such 
documents  might  he  kept  elsewhere. 

The  FMCSRs  required  a  carrier  wishing 
to  maintain  its  records  in  more  than  one 
office  to  submit  a  written  request  to  the 
Director  of  the  Regional  Motor  Carrier 
Safety  Office  for  the  region  in  which  the 
carrier  has  his  principal  place  of 
business.  49  CFR  391.51^.  F  &  L 
admits  that  it  has  never  done  so.  FHWA 
safety  inspectors  should  not  be  required 
to  guess  t^  location  of  a  carrier’s  ^ver 
qualification  files,  nor  should  motor 
carriers  be  allowed  to  keep  their  records 
out  of  reach  of  the  inspectors,  only  to 
produce  them  after  an  enforcement 
action  has  been  initiated.  Accordingly, 
no  mitigation  of  the  assessed  penalty  is 
appropriate  under  these  circumstances. 

it  is  hereby  ordered  that  the  Regional 
Director’s  request  for  a  final  order  is 
granted.  F  &  L  Oil  Co.,  Inc.,  is  directed 
to  pay  $14,700  to  the  Regional  Director 
within  30  days  of  the  date  of  this  Order. 

Dated:  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers, 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Browning- 
Fenis  Industries  of  Alabama.  Inc., 
Respondent  Docket  Na  93-AL-027-SR 

Order 

This  case  was  initiated  by  a  notice  of 
claim  received  by  Respondent  Browning 
Ferris  Industries  of  Alabama,  Inc.  (BFI), 
in  late  March  1993.  This  notice  of  claim 
charged  BFI  with  20  violations  of  49 
CFR  177.817(a).  transporting  a  shipment 
of  hazardous  materials  not  accompanied 
by  a  properly  prepared  shipping  paper, 
and  9  violations  of  49  CFR  395.8(a), 
failing  to  reqtiire  a  driver  to  make  a 
record  of  duty  status.  A  total  penalty  of 
$22,700  was  assessed  for  these  29 
violations. 

On  April  28,  BFI  filed  a  motion  for 
immediate  appointment  of  an 
administrative  law  judge,  for  an 
expedited  proceeding,  and  for 
extraordinary  relief.  Attached  to  this 
motion  was  BFI’s  response  to  the  notice 
of  claim  denying  the  chafes  and 
revesting  a  nearing. 

The  extraordinary  relief  requested  by 
BFI  was  for  the  Associate  Administrator 
to  direct  the  Director  of  the  Office  of 
Motor  Carriers  in  Montgomery, 

Alabama,  “forthwith  to  immediately 
communicate  with  the  M<^ile  Police 
Department  that  no  competent 
determination  has  been  made  that  BFI  is 


transporting  hazardous  materials  in  the 
course  of  its  medical  waste  disposal 
business,  and  that  there  is.  therefore,  so 
far  as  is  known  to  FHWA,  no  reason  to 
prohibit  use  of  tunnels  in  Mobile. 
Alabama  to  BFI,” 

In  my  May  18  order  granting  the 
Regional  Director  an  extension  of  time 
to  respond  to  BFI’s  motion,  I  declined 
to  grant  BFI  the  extraordinary  relief  it 
requested.  Since  that  order,  ffie  Regional 
Director  has  filed  a  motion  for  a  stay  of 
these  proceedings:  BFI  has  filed  a 
motion  for  correction  of  the  record  and 
other  appropriate  relief,  wherein  BFI 
has  renewed  its  remiest  for  “emergency 
relief’  or,  “in  the  alternative  that  a 
denial  that  FHWA  advised  the  Mobile, 
Alabama  Police  Department  that 
Respondent  was  transporting  hazardous 
materials  through  timnels  in  Mobile, 
Alabama,  be  m^e  on  the  record:”  BFI 
has  moved  to  dismiss  the  matter,  the 
Regional  Director  has  replied  to 
Respondent's  motions,  urging  that  I 
deny  them  all:  and  BFI  has  again 
responded  taking  issue  with  the 
Regional  Director’s  replies.  Meanwhile, 
the  pleadings  before  me  indicate  that 
BFI  has  soi^t  an  interpretation  of  the 
Hazardous  Materials  Regulations  (HMR) 
at  issue  in  this  case  from  the  Research 
and  Special  Programs  Administration, 
which  in  turn,  reportedly,  is  consulting 
with  the  United  States  Department  of 
Health  and  Human  Services. 

The  purpose  of  this  order  is  to  dispose 
of  the  motions  currently  pending  berore 
me.  Despite  all  the  motions  and  . 
responses  to  motions  submitted  to  me  in 
this  case.  I  do  not  see  that  this  case  is 
ready  for  submittal  to  an  administrative 
law  judge  or  for  final  disposition  by  me. 
by  dismissal  or  otherwise. 

First,  I  hereby  deny  BFI’s  reouest  for 
extraordinary  relief  This  case  has  been 
submitted  to  me  in  my  quasi-judicial 
role  as  final  agmicy  decisionmaker  with 
respect  to  motor  carrier  safety 
enforcement  cases.  In  that  role,  I  do  not 
engage  in  investigatory  or  supervisory 
activities.  My  responsibility  is  to  decide 
matters  brought  before  me  cased  on  the 
facts  in  the  record  before  me.  If  there  are 
material  factual  issues  in  dispute,  I  will 
refer  the  case  to  an  administrative  law 
judge  for  a  hearing.  If  there  are  not.  I 
will  decide  the  case  in  accordance  with 
the  Federal  Highway  Administration’s 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

The  extraordinary  relief  BFI  has 
requested  can  and,  if  appropriate, 
should  be  obtained  elsevhere.  In  my 
May  18  order,  I  suggested  that  BFI  seek 
relief  frt)m  the  Mobile  Police 
Department  ^iriiich,  as  I  understand  it.  is 
the  agency  denying  BFI  the  use  of  the 


Mobile  timnels.  If  BFI  believes  that  it 
needs  help  from  the  FHWA,  it  must  seek 
that  help  from  the  FHWA’s  State 
Director  in  Alabama,  the  Regional 
Director  in  Atlanta,  or  the  E^rector  of 
Field  Operations  In  Washington,  DC, 
not  from  me.  These  FHWA  officials  are 
invested  with  ample  supervisory 
responsibilities  in  this  area. 

I  decline  to  interject  myself  personally 
in  BFI’s  dispute  with  the  Mobile  Pohce 
Department  over  BFTs  use  of  these 
tunnels  in  the  manner  sought  by  BFI. 
because  I  believe  that  such  action  would 
be  inconsistent  with  my  role  as  final 
agency  decisionmaker  in  the  \mderl)dng 
enforcement  case,  because  I  believe  that 
BFI  has  ample  recoiurse  elsewhere  for 
relief,  and  because,  in  any  event,  the 
decision  on  the  use  of  the  tunnels  is  not 
FHWA’s  to  make, 

I  also  hereby  deny  BFI’s  request  to 
dismiss  the  case  at  hand.  The  Regional 
Director  has  charged  BFI  with  29 
violations  of  the  HMR  and  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  Much  has  been  written  by  the 
parties  on  the  subject  of  the  alleged 
HMR  violations,  none  of  it  dispositive: 
little,  if  anything,  has  been  said  about 
the  alleged  FMCSR  violations. 

BFI  also  filed  a  “Motion  for 
Correction  of  Record  and  Other 
Appropriate  Relief.”  This  latter  motion 
amounts  to  little  more  than  squabbling 
and  does  not  move  the  case  forward  at 
all.  In  feet,  it  demonstrates  how  far  this 
case  is  from  being  ready  for  decision. 
Apparently,  BFI  caimot  agree  with  itself 
as  to  what  material  fectued  issues  are  in 
dilute  in  this  case. 

On  the  third  page  of  BFTs  motion  to 
“correct”  the  record,  counsel  for  BFI 
asserts  that,  “In  the  Order  Granting 
Extension  of  Time,  the  Acting  Associate 
Administrator  noted  that  there  are  two 
material  factual  issues  in  dispute 
requiring  a  hearing  for  resolution.” 
Counsel  follows  this  sentence  by 
quoting  from  the  order  itself:  “these  are 
(1)  ‘whether  any  witness  will  testify  that 
they  had  tendered  hazardous  material  to 
BFI  for  shipment’  and  (2)  ‘whether  BFI 
drivers  transported  property  in 
interstate  commerce  and  felled  to  make 
a  record  of  duty  status’.”  Coimsel  then 
asserts  that  the  quoted  statement 
“indicates  a  misunderstanding  of  what 
factual  issues  are  in  dispute.”  This 
statement  is  incredible. 

First,  I  never  said  these  were  the 
material  fectual  issues  in  dispute  in  this 
case.  I  said  that  these  were  the  issues 
identified  by  BFI  in  asking  for  a  hearing. 
Order  Granting  Extension  of  Time.  May 
18,  at  1  (third  sentence):  see  BFI’s 
response  to  notice  of  claim  at  2.  Thus, 
in  ffis  motion  to  correct  the  record, 
counsel  for  BFI  is  arguing  with  himself. 
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Given  the  current  posture  of  this  case, 
it  is  premature  for  me  to  try  to  decide 
what  material  factual  issues  are  in 
dispute.  I  am  going  to  leave  it  to  the 
parties  to  more  clearly  identify  at  a  later 
date  the  precise  material  factual  issues 
in  dispute,  if  any. 

I  consider  BFTs  motion  for  correction 
of  record  and  other  appropriate  relief  to 
be  argumentative  and  unhelpful.  Insofor 
as  it  seeks  modification  of  my  May  18 
order  and  the  emergency  relief  regarding 
my  personal  intervention  with  the 
Mobile  Police  Department,  it  is  denied 
for  the  reasons  set  forth  above.  In  all 
other  respects  I  am  striking  this 
pleading  as  merely  argument  with  leave 
to  coimsel  to  make  these  arguments  at 
the  appropriate  time. 

Because  I  believe  that  this  case  is  not 
ready  for  decision,  I  am  granting  the 
Regional  Director’s  request  for  a  stay  of 
the  proceedings,  with  leave  to  the 
parties  to  move  that  the  portion  of  the 
case  dealing  with  alleged  FMCSR 
violations  should  proceed.  However,  the 
parties  should  be  aware  that  I  do  not 
intend  to  bifurcate  this  case.  I  will  not 
send  the  FMCSR  violations  to  a  hearing, 
if  a  hearing  is  warranted,  until  the 
parties  are  prepared  to  move  the  HMR 
violations  portion  of  this  case  forward. 
This  decision  is  based  on  the  need  to 
conserve  agency  resovuces,  including 
the  time  and  cost  for  a  hearing  before  an 
administrative  law  judge.  Thus,  I  will 
only  deal  with  the  FM&R  violation 
portion  of  this  case  separately,  if  that 
portion  can  be  decided  by  me  without 
a  hearing. 

Because  of  my  concern  that  a  decision 
in  this  case  be  not  unduly  delayed,  I  am 
hereby  directing  coimsel  for  the 
Regional  Director  to  advise  me  briefly  of 
the  status  of  this  case  within  120  days 
of  the  date  of  this  order  and  every  120 
days  thereafter  until  the  matter  is 
resolved.  A  copy  of  this  status  report 
should  be  served  on  counsel  for  BFI. 

The  status  report  should  briefly  advise 
whether  the  parties  are  prepared  to 
move  this  case  forward.  If  the  parties  are 
not  so  prepared,  the  Regional  Counsel 
shall  briefly  state  the  reason. 

If  and  when  this  case  is  ready  to  move 
forward,  the  parties  shall,  by  joint 
motion  if  possible,  so  advise  me.  At  that 
time,  the  parties  will  submit  a  joint 
record  upon  which  a  decision  in  this 
case  should  be  based.  If  the  parties  agree 
that  a  hearing  is  required,  the  material 
factual  issues  in  dispute  shall  be 
succinctly  stated. 

If  a  joint  motion  is  not  possible 
because  the  parties  disagree  on  some 
issues  or  point,  the  party  which  believes 
that  the  case  is  ready  for  referral  to  an 
administrative  law  judge  or  final 
disposition  by  me  shall  submit  a  motion 


to  that  effect.  The  other  party  will  then 
have  30  days  in  which  to  reply  to  that 
motion  and  the  moving  party  will  have 
IS  days  to  respond  to  the  reply.  No 
further  pleading  will  be  accepted 
thereafter  without  leave. 

So  ordered. 

Issued;  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  American 
Diversified  Construction,  Inc.,  Respondent 
Docket  No.  90-TN-043-SA. 

Final  Order 

This  matter  comes  before  me  upon  a 
renewed  motion  by  the  Regional 
Director,  Remon  4,  seeking  a  final  order. 
This  procee^g  is  governed  by  the 
Federal  Highway  Administration’s 
Rules  of  Practice  for  Motor  Carrier 

Safety  and  Hazardous  Materials  _ 

Proceedings  (Rules  of  Practice),  49  CFR 
part  386. 

Background 

On  May  12, 1992,  the  Associate 
Administration  for  Motor  Carriers 
(Associate  Administrator)  issue  an  order 
denying  the  Regional  Director’s  motion 
for  a  final  order  on  ten  charges  that  the 
Respondent,  American  Diversified 
Construction,  Inc.  (American 
Diversified),  had  violated  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  charges  consisted  of  five 
counts  of  failing  to  preserve  a  driver’s 
record  of  duty  status  for  six  months,  49 
CFR  395.8(k),  and  five  coimts  of  failing 
to  properly  maintain  driver  qualification 
files,  49  CFR  391.51(a).  The  Associate 
Administrator  found  ^at  American 
Diversified  had  denied  the  charges 
against  it,  and  that  the  Regional  Director 
had  failed  to  submit  sufficient  evidence 
to  support  a  prima  facie  case.  The  May 
1992  order  permitted  the  Regional 
Director  to  renew  the  motion  by 
submitting  affidavits  or  other  evidence 
tending  to  show  that  American 
Diversified  committed  the  charged 
violations.  American  Diversified  was 
advised  that  if  it  foiled  either  to  respond 
to  the  Regional  Director’s  renewed 
motion,  or  to  produce  any  evidence 
rebutting  the  Regional  Director’s 
evidence,  that  failure  might  result  in  a 
final  order  for  the  Regional  Director.  In 
re  American  Diversified  Construction, 
Inc.,  58  FR  16,951  (FHWA  1992) 

(Order). 

’The  Regional  Director  submitted  a 
renewed  motion  on  August  5, 1992, 
requesting  that  the  facts  be  foimd  as 
alleged  in  the  notice  of  claim,  and 
seeing  a  penalty  of  $3,000.  Attached  to 
the  renewed  mofion  were  a  signed 


declaration  of  an  FHWA  safety 
investigator  and  several  exhibits 
purporting  to  document  the  charges 
against  American  Diversified.  The 
carrier  has  not  responded  to  this 
evidence. 

Discussion 

1.  The  Regional  Director's  Renewed 
Motion  for  Final  Order 

I  have  held  that  a  motion  for  final 
order  is  analogous  to  a  motion  for 
summary  judgment.  E.g.,  In  re  Forsyth 
Milk  Hauling  Co.,  Inc.,  58  FR  16983 
(FHWA  1991)  (Order).  Accordingly,  the 
moving  party  bears  the  burden  of  clearly 
establis^g  that  there  is  no  genuine 
issue  of  material  fact,  and  that  it  is 
entitled  to  a  judgment  as  a  matter  of 
law.  Fed.  R.  Civ.  P.  56(c).  Because 
American  Diversified  denies  the 
allegations  against  it,  but  the  Regional 
Director  nevertheless  seeks  to  obtain  a 
final  order  on  motion,  the  motion 
should  be  accompanied  by  evidence 
sufficient  to  establish  a  prima  facie  case 
of  the  violations  charged.  American 
Diversified  bears  the  burden  to  rebut  a 
prima  facie  case,  and  mere  assertions, 
imsupported  by  evidence,  cannot  defeat 
an  otherwise  justified  motion  for  final 
order. 

'The  evidence  presented  by  the 
Regional  Director  in  his  renewed  motion, 
supports  the  allegations  made  in  the 
notice  of  claim  and  remains  unrebutted 
by  American  Diversified.  Although 
American  Diversified’s  foilure  to  rebut 
does  not  act  to  lower  the  Regional 
Director’s  evidentiary  burden  in  this 
case,  American  Diversified’s  failure  to 
fully  participate  in  this  proceeding  is 
significant  because  the  carrier  has  fedled 
to  rebut  the  Regional  Director’s  prima 
facie  case. 

'The  first  five  charges — for  allegedly 
failing  to  preserve  driver’s  records  of 
duty  status — are  supported  by 
documentary  evidence  and  the  safety 
inspector’s  declaration.  The* 
documentary  evidence  consists  of 
copies  of  shipper’s  logs  for  each  trip 
allegedly  made  in  violation  of  the 
regulation,  each  signed  by  the  driver 
who  allegedly  made  the  trip.  The 
declaration,  for  its  part,  is  signed  by  the 
safety  inspector  and  states  that  for  each 
of  these  trips  “the  necessary  record  of 
duty  status  was  not  kept  in  [American 
Diversified’s]  file[s].’’  Declaration  of 
Eunice  C.  Smith  at  3. 

As  for  the  driver’s  qualification  file 
charges,  all  five  counts  are  supported  by 
the  safety  specialist’s  declaration.  Foiu: 
of  the  charges  are  further  buttressed  by 
copies  of  driver’s  records  of  duty  status: 
but  for  one  count,  involving  a  trip 
allegedly  made  on  August  1, 1990,  no 
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record  of  duty  status  has  been  provided. 

I  find  nonetheless  thatjhe  Regional 
Director  has  presented  a  prima  facie 
case  for  all  five  driver’s  qualification 
charges,  because  I  find  that  the  safety 
speciahst’s  signed  declaration  provides 
the  necessary  evidence  for  each  count. 

In  spite  of  its  denial  of  the  charges, 
American  Diversified  has  failed  to 
produce  any  evidence  supporting  its 
denial  and  failed  to  rebut  the  evidence 
of  these  violations.  Therefore,  I  find  that 
American  Diversified  committed  the 
violations  charged  in  the  notice  of 
claim. 

2.  Penalty  Assessment 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  ten 
violations  charged  in  the  notice  of 
claim,  for  a  total  penalty  of  $3,000. 
Although  American  Diversified  has  not 
responded  to  the  evidence  presented  by 
the  Regional  Director  in  his  renewed 
motion  for  final  order,  the  record  before 
me  does  contain  a  document  pertaining 
to  the  issue  of  the  penalty  assessed  by 
the  Regional  Director. 

The  document,  an  imdated  letter 
addressed  to  the  FHWA’s  Headquarters 
office,  makes  assertions — unsupported 
by  any  other  documents  in  the  record — 
that  American  Diversified  is  in 
bankruptcy!  and  that  its  “principal” 
underwent  back  surgery  after  which  it 
“(was]  determined  by  the  Social 
Security  Administration  that  he  is 
completely  disabled  this  is  the  only 
money  or  income  that  this  man  has” 

(sic).  The  letter  is  signed  “Tammy 
Wauford,”  but  nothing  in  the  record 
before  me  indicates  what  her  connection 
to  American  Diversified  may  be.  A  copy 
of  this  letter  was  sent  to  the  regional 
office  on  October  2, 1992.  To  date,  no 
response  to  this  letter  has  been  received 
ft'om  the  Regional  Director. 

I  must  rely  on  the  evidence  presented 
by  the  parties — ^which  I  have  already 
determined  amounts  to  a  prima  facie 
case  for  the  Regional  Director  which  the 
carrier  has  failed  to  rebut.  After  review 
of  this  evidence  in  light  of  the  nine 
penalty  determination  factors  of  49 
U.S.C.  521(b)(2)(C),  I  find  a  $300  penalty 
for  each  of  the  charged  recordkeeping 
violations  reasonably  calculated  to 
induce  American  Diversified's 
compliance  with  the  FMCSRs. 

Therefore,  I  grant  the  Regional  Director’s 
motion  for  final  order  in  the  amount  of 
$3,000. 

Pursuant  to  §  386.64  of  the  Rules  of 
Practice,  either  party  may  petition  for 


1  Under  Federal  law  civil  forfeiture  amounts  are 
not  dischargeable  in  bankruptcy.  11  U.S.C. 
523(a)(7). 


reconsideration  of  this  final  order 
within  20  days  after  the  date  it  is  issued. 

It  is  hereby  ordered  that  the  Regional 
Director’s  renewed  request  for  a  &al 
order  is  granted.  American  Diversified 
Construction,  Inc.,  is  directed  to  pay 
$3,000  to  the  Regional  Director  wit]^ 

30  days  of  the  date  of  this  Order. 

Dated:  July  28. 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  matter  of  Elkins 
Distributing  Co.,  Inc.,  Respondent.  Docket 
No.  R3-91-228. 

Final  Order 

Background 

*11118  matter  is  a  motor  carrier  safety 
civil  forfeiture  proceeding  governed  by 
the  Federal  Hi^way  Adininistration’s 
(FHWA)  Rules  of  Practice  for  Motor 
Carrier  Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

This  civil  forfeiture  proceeding  was 
initiated  by  notice  of  claim  dated  June 
6, 1991.  In  the  notice  of  claim,  the 
Regional  Director,  Region  3,  charged 
EU^s  Distributing  Co.,  Inc. 

(Respondent  or  EUdns),  with  nine  (9) 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (49  CFR  parts  350- 
399).  These  alleged  violations  included 
two  (2)  instances  of  using  a  driver  who 
had  not  been  medically  examined  each 
24  months,  as  required,  and  seven  (7) 
violations  of  various  recordkeeping 
requirements  related  to  incomplete 
driver  qualification  files.  The  Regional 
Director  assessed  a  total  penalty  of 
$3,000  for  these  violations. 

'The  notice  of  claim  clearly  stated  that 
a  reply  was  due  within  15  days  and 
failure  to  request  a  hearing  within  15 
days  would  constitute  a  waiver  of  the 
right  to  a  hearing.  Moreover,  the  notice 
of  claim  advised  Elkins  of  the  need  to 
comply  with  the  requirements  of  49  CFR 
part  386,  especially  49  (DFR  386.14  as 
that  section  relates  to  replies  to  notices 
of  claim. 

Mr.  Jerry  W.  Warner,  President  of 
Elkins,  responded  to  the  notice  of  claim 
by  letter  dated  Jime  19, 1991.  This  letter 
does  not  conform  to  the  requirements  of 
49  CFR  386.14.  In  this  letter,  Elkins  did 
not  deny  the  violations  nor  did  it 
request  a  hearing.  Rather,  Warner 
indicated  an  interest  in  settling  this  case 
with  the  Regional  Office. 

On  March  26, 1992,  the  Regional 
Director  filed  a  motion  for  a  final  order 
asking  that  I  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim  and  assess 
a  total  penalty  of  $3,100.  Elkins 
responded,  though  coimsel,  on  April  1, 
1992,  and  requested  a  hearing  in  this 


matter.  Coimsel  for  Elkins  asserted  that 
Elkins  “did  not  fully  comprehend  the 
ramifications  of  failing  to  request  this 
hearing  in  a  timely  manner,  absent  the 
advice  of  counsel.”  Respondent’s 
Answer  to  Motion  for  Final  Order  at  1. 

The  Regional  Director  renewed  his 
motion  for  final  order  on  July  5, 1993. 

On  July  13,  Elkins,  throu^  coimsel, 
responded  to  this  renewed  motion  and 
reiterated  Elkins’  request  for  a  hearing. 

Request  for  Hearing 

Elkins’  request  for  a  hearing  is  clearly 
untimely.  'The  notice  of  claim 
unambiguously  alerted  Elkins  to  the 
consequences  of  failing  to  timely 
request  a  hearing.  In  this  case,  Elkins 
first  requested  a  hearing  only  after  the 
Regional  Director  moved  for  a  final 
order,  more  than  9  months  after  the 
notice  of  claim.  The  record  before  me 
indicates  that  Respondent  Elkins  chose 
to  try  to  negotiate  a  settlement  of  this 
case  with  the  Regional  Office  rather 
than  contest  the  matters.  I  find  that 
Elkins  knowingly  waived  any  right  it 
may  have  had  a  hearing. 

Elkins  has  also  failed  to  deny  the 
charges  against  it,  nor  has  it  alleged  any 
material  factual  issues  that  it  believes 
are  in  dispute,  despite  multiple 
opportunities  to  do  so.  See  49  CFR 
386.14(b).  The  only  issue  raised  by 
Elkins  in  this  proceeding  has  been  the 
amount  of  the  penalty  assessed  by  the 
Regional  Director.  I  have  repeatedly 
held  that  em  objection  to  the  amount  of 
the  assessed  penalty  does  not  constitute 
a  material  fact  issue  warranting  a 
hearing  under  49  CFR  386.16(b).  In  re 
Drotzmann,  Inc.,  55  FR  2929  (FHWA 
1990)  (order  appointing  administrative 
law  judge).  Accordingly,  I  have  no  basis 
upon  which  to  order  a  hearing  in  this 
matter. 

Motion  for  Final  Order 

A  motion  for  final  order  is  analogous 
to  a  motion  for  summary  judgment.  See, 
e.g.,  In  re  Forsyth  Milk  Hauling  Co.,  Inc., 
58  FR  16983  (FHWA  Order  1993).  The 
Regional  Director  has  submitted 
documentary  evidence  supporting  his 
motion  for  a  final  order.  This 
documentary  evidence  establishes  a 
prima  facie  case  that  Elkins  violated  the 
safety  regulations  cited  in  the  notice  of 
claim.  Despite  the  long  time  since  this 
motion  was  first  filed  and  the  additional 
notice  and  opportunity  presented  to 
Elkins  by  the  Regional  Director’s  July  5, 
1993,  Request  for  Immediate  Ruling, 
Elkins  has  submitted  no  evidence  or 
argument  tending  to  rebut  the  Regional 
Director’s  prima  facie  case.  Accordingly, 
I  find  that  the  Regional  Director  has  met 
his  burden  in  this  case,  and  I  hereby 
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grant  the  Regional  Director’s  request  for 
a  final  order. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $500  for  each  of  the  two 
violations  of  using  a  driver  who  has  not 
been  medically  reexamined  within  24 
months  and  $300  for  each  of  the  cited 
recordkeeping  violations.  These 
penalties  are  within  the  statutory  limits. 
49  U.S.C.  521(b).  Elkins  sought  to 
convince  the  Regional  Director  that  this 
case  should  be  settled  for  a  lower 
amount,  but,  despite  repeated 
opportunities,  Emns  has  provided  me 
with  no  basis  upon  which  to  lower  the 
assessed  penalty.  The  record  before  me 
supports  the  penalty  assessed  by  the 
Regional  Director,  and  I  hereby  affirm 
that  penalty. 

It  IS  hereby  ordered  that  Elkins’ 
request  for  a  hearing  is  denied,  the 
Remonal  Director’s  motion  for  a  final 
order  is  granted,  and  Elkins  Distributing 
Co.,  Inc.,  is  directed  to  pay  the  sum  of 
$3,100  of  the  Regional  Dii^or,  Region 
3.  within  30  days  of  this  order  for  the 
2  instances  of  using  a  driver  who  had 
not  been  medically  examined  each  24 
months,  as  required,  and  the  7 
violations  of  recordkeeping 
requirements  related  to  incomplete 
driver  qualification  files  cited  in  the 
June  6, 1991,  notice  of  claim. 

Dated:  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administmtorfor  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  LP. 

Fleming,  Jr.,  Hauling,  Inc.,  Respondent. 

Docket  No.  R3-91-159. 

Final  Order 

This  matter  is  a  motor  carrier  safety 
civil  forfeiture  proceeding  governed  by 
the  Federal  Midway  Adm^stration’s 
(FHWA)  Rules  of  Practice  for  Motor 
Carrier  Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

This  civil  forfeiture  proceeding  was 
initiated  by  notice  of  claim  dated  April 
3, 1991.  In  the  notice  of  claim,  the 
Regional  Director  cited  Respondent  L.P. 
Fleming,  Jr.  Hauling.  Inc.  (Fleming),  for 
35  violations  of  the  Feder^  Motor 
Carrier  Safety  Regulations,  including 
one  instance  of  using  a  medically 
(vision)  unqualified  driver  and  34 
various  recordkeeping  violations  related 
to  driver  qualification  files,  drivers’ 
records  of  duty  status,  and  vehicle 
inspection  and  maintenance  records.  A 
totd  penalty  of  $16,600  was  assessed  for 
these  35  violations. 

This  matter  comes  before  me  as  a 
result  of  a  motion  for  a  final  order  by  the 
Regional  Director,  Region  3,  dated 


March  31. 1992.  On  July  5. 1993,  the 
Regional  Director  requested  an 
immediate  ruling  this  matter.  Fleming 
has  not  responded  to  either  of  these 
pleadings. 

The  R^onal  Director  has  submitted 
with  his  motion  for  a  final  order 
documentary  evidence  supporting  each 
of  the  violations  alleged  in  the  notice  of 
claim.  Also  attached  to  this  motion  is  a 
letter  fiom  Fleming  dated  April  11, 

1991,  apparently  in  response  to  the 
notice  of  claim.  This  letter  does  not 
conform  to  the  requirements  of  49  CFR 
386.14(b)  regarding  the  form  and 
content  of  a  reply.  The  record  before  me 
is  devoid  of  any  other  submission  by 
Fleming  in  this  matter. 

The  notice  of  claim  attached  to  the 
Regional  Director’s  motion  appears  to  be 
incomplete  in  that  it  has  only  two  pages, 
the  second  of  which  begins  with  a 
paragraph  number  3,  wmle  the  first  page 
has  no  such  numbered  paragraphs. 
Nevertheless,  it  appears  that  the  notice 
of  claim  alerted  Fleming  to  the  nature  of 
the  proceeding,  the  charges  against  it, 
and  the  applicability  of  49  CFR  part  386 
to  this  proceeding. 

I  find  that  Fleming  has  waived  its 
right  to  a  hearing  in  this  matter  by 
failing  to  request  one  within  the 
required  time  period.  49  CFR 
386.14(b)(2). 

The  Regional  Director  has  established 
a  prima  facie  case  in  his  submission  in 
support  of  his  motion  for  a  final  order. 
Fleming  has  failed  to  respond  to  this 
motion,  has  failed  to  deny  any  of  the 
charges  against  it,  and  has  ofiered  no 
defense  whatsoever  in  this  proceeding. 
Accordingly,  I  find  the  facts  to  be  as 
alleged  in  the  notice  of  claim. 

The  Regional  Director  has  assessed  a 
total  pendty  of  $16,600  in  this  case. 

This  information  cannot  be  verified 
fiom  the  record  before  me  because  of  the 
incompleteness  of  the  copy  of  the  notice 
of  claim  submitted  to  me.  Nor  can  I  tell 
how  much  of  a  penalty  was  assessed  for 
each  of  the  35  violations  charged.  The 
Regioned  Director’s  motion  sheds  no 
li^t  whatsoever  on  the  basis  for  the 
Regional  Director’s  civil  penalty 
assessment.  Thus,  on  the  record  before 
me  I  am  imable  to  make  any 
independent  penalty  determination. 

While  I  would  have  appreciated  a 
complete  copy  of  the  notice  of  claim 
and  some  support  for  the  penalty 
assessed  in  the  case,  I  recognize  that  the 
Regional  Director  has  submitted 
numerous  exhibits  relevant  to  a 
determination  that  Fleming  is  liable  for 
the  violations  alleged.  The  Regional 
Director’s  submission  in  this  case  was 
more  than  adequate  to  place  Fleming  on 
notice  as  to  the  seriousness  of  this 
matter,  and  Fleming  had  ample 


opportunity  to  correct  the  record  or 
challenge  any  assertions  made  by  the 
Region^  Dir^or.  Accordingly,  I  view 
Fleming’s  non-participation  in  this  civil 
forfeitmo  proceeding  as  a  waiver  of  its 
right  to  challenge  the  Regional 
Director’s  penalty  assessment,  and  I 
hereby  affirm  that  penalty.  If 
Respondent  believes  that  this  is  unjust 
or  otherwise  contrary  to  law,  the 
FHWA’s  Rules  of  Practice  provide  that 
Fleming  can  seek  reconsideration 
within  20  days  of  this  order.  49  CFR 
386.64. 

It  is  hereby  ordered,  that  the  Regional 
Director’s  motion  for  final  order  is 
granted.  L.P.  Fleming,  Jr.' Hauling,  Inc., 
is  directed  to  pay  $16,600  to  the 
Regional  Director  within  30  days  of  the 
date  of  this  order. 

Dated:  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  James 
Kelton,  Sr.  d/b/a  Kelton  Tours,  Respondent. 
Docket  No.  90-AL-028-SA. 

Final  Order 

This  matter  is  before  me  upon  a 
renewed  motion  for  final  order  by  the 
Regional  Director,  Region  4,  in  response 
to  the  Associate  Administrator’s  h^y 
13, 1992,  order  calling  for  the  parties  in 
this  case  to  submit  supplemental 
pleadings  and  evidence  on  the  issues 
identified  in  that  order.  In  re  Kelton 
Tours.  58  FR 16943  (FHWA  1992)  (Final 
Order). 

Background 

In  the  earlier  decision  in  this  case,  the 
Associate  Administrator  foimd  that  the 
Regional  Director  failed  to  meet  his 
evidentiary  burden  in  moving  for  a  final 
order  on  two  false  logs  charges 
involving  the  April  26, 1990,  trip  by 
Kelton  Tours  (Kelton)  drivers  James 
Carroll  and  Robert  Nelson.  Instead  of 
choosing  to  send  these  counts  to  an 
administrative  law  judge  for  a  hearing, 
he  deferred  his  ruling  on  Kelton’s 
hearing  request  and  directed  the  parties 
to  submit  pleadings  and  supporting 
evidence  on  these  charges.  Cfoly  the 
Regional  Director  complied  wi^  this 
order;  I  have  received  no  response  fiom 
Kelton. 

In  his  renewed  motion,  the  Regional 
Director  asserts  that  although  Caj^ll’s 
and  Nelson’s  logs  read  that  the  two 
spent  eight  hours  off  duty  in  Jennings, 
Florida,  on  April  26, 1990,  they  did  not 
stop  there,  or  anywhere,  for  the  requisite 
off  duty  period,  and  in  fact  drove 
straight  fiom  Guntersville,  Alabama,  to 
Orlando,  Florida,  in  approximately  11 
hours.  The  Regional  Director  concluded 
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that  the  drivers  falsified  their  logs  in 
order  to  conceal  excess  hours  of  service. 

Discussion 
Hearing  Request 

In  response  to  the  notice  of  claim, 
Kelton  requested  a  hearing  and  offered 
to  provide  affidavits  and  lodging 
receipts  to  prove  the  accuracy  of  some 
of  its  drivers’  logs.  Despite  repeated, 
extensive  opportimities  to  do  so,  Kelton 
has  failed  to  come  forward  with  its 
promised  evidence.  i 
The  Regional  Director,  however, 
provided  a  transcript  of  a  telephone 
interview  with  bus  passenger  Danny 
Lancaster,  in  which  Mr.  Lancaster  stated 
that  the  bus  he  rode  did  not  stop 
anywhere  for  8  hours  on  April  26.  In 
addition,  the  Regional  Director 
responded  to  the  may  13, 1992,  order 
with  additional  evidence  to  support  the 
two  remaining  charges. 

The  Associate  Administrator  has  held 
in  numerous  cases,  including  the  earlier 
order  in  this  case,  that  when  a  carrier 
seeks  a  hearing  imder  49  CFR 
386.14(b)(2),  but  the  Regional  Director 
opposes  the  request  with  sufficient 
evidence,  the  carrier  must  properly 
support  its  hearing  request.  See,  e.g..  In 
re  Bryant  Trucking,  58  FR  16968 
(FHWA  1992)  (Final  Order).  Simple 
denials  will  not  suffice.  Therefore,  I  find 
that  Kelton’s  bare  denial  of  the 
allegations  in  its  reply  to  the  notice  of 
claim,  its  sole  response  to  the  charges 
throughout  this  proceeding,  is 
insufficient  to  meet  the  carrier’s  burden 
to  establish  that  there  is  a  material 
factual  issue  in  dispute  warranting  a 
hearing  in  this  case. 

For  whatever  reason,  Kelton  has  not 
fully  participated  in  this  proceeding. 
The  carrier  failed  to  submit  the 
promised  evidence  in  support  of  its 
denials,  failed  to  reply  to  Ae  Regional 
Director’s  initial  motion  for  final  order, 
and  failed  to  respond  to  the  May  13, 
1992,  order  as  directed.  Nothing  in  the 
record  before  me  leads  me  to  believe 
that  Kelton  would  suddenly  take  a 
renewed  interest  in  this  proceeding  if  I 
were  to  send  it  to  a  hearing  on  the  basis 
of  its  nearly  three-year-old  hearing 
request. 

Motion  for  Final  Order 

On  a  motion  for  final  order,  like  a 
summary  judgment  motion,  the 
Regional  Director  must  clearly  establish 
eadi  essential  element  of  his  case. 
Kelton’s  failure  to  oppose  the  motion 


1 1  have  received  no  response  from  Kelton  to  my 
earlier  order.  For  the  purpose  of  addressing  Kelton's 
hearing  request,  I  assume  that  the  remaining  two 
charges  are  among  those  Kelton  denied  in  its  reply 
to  the  notice  of  claim. 


does  not  affect  this  standard.  Where  the 
evidence  in  support  of  the  motion  does 
not  establish  the  absence  of  a  genuine 
issue,  siunmary  judgment  must  be 
denied  even  if  no  evidence  is  presented 
by  the  non-moving  party.  Fed.  R.  Civ.  P. 

56  notes  of  advisory  committee. 

In  the  May  13  order,  the  Associate 
Administrator  foimd  that  the  Regional 
Director’s  own  evidence  was  conflicting 
on  whether  Kelton  drivers  Carroll  and 
Nelson  took  the  8-hour  break  recorded 
on  their  logs,  and  thus  he  was  not  able 
to  grant  the  motion.  With  his  renewed 
motion,  the  Regional  Director  has 
included  a  declaration  by  the  safety 
investigator  who  initially  cited  Kelton 
for  the  two  alleged  violations  at  issue 
here.  This  declaration  of  Mr.  LeMaster, 
however,  does  not  sufficiently  dispel 
this  contradiction  to  allow  me  to 
dispose  of  this  case  on  a  motion  for  final 
order,  where  I  must  view  all  evidence  in 
a  light  most  favorable  to  the  non-moving 
party,  Kelton  Tours.  In  re  American 
Pacific  Power  Apparatus,  Inc.,  58  FR 
16977  (FHWA  1992)  (Order).  The 
declaration  simply  repeats  sections  of 
the  interview  transcripts  of  both  bus 
passenger  Danny  Lancaster  and  Kelton 
driver  James  Canoll,  the  first  of  which 
states  ^at  the  bus  Lancaster  was  riding 
did  not  make  the  8-hour  stop,  while  the 
second  states  that  Mr.  Carroll  stopped 
for  8  hours  and  that  he  and  driver 
Robert  Nelson  always  stayed  together 
when  driving.  Because  I  cannot  find  that 
Carroll  and  Nelson  drove  straight 
through  to  Orlando,  Florida,  and  did  not 
take  £m  8-hour  break,  without 
discrediting  the  statement  of  Mr.  Carroll 
and  accepting  as  accurate  the  statement 
of  Mr.  Lancaster,  this  case  is  not 
properly  disposed  of  by  summary 
jud^ent. 

Two  False  Log  Charges 

Having  denied  Kelton’s  hearing 
request  and  the  Regional  Director’s 
renewed  motion  for  final  order  for  the 
reasons  discussed  above,  I  now  view 
this  case  as  submitted  to  me  under  49 
CFR  386.14(c)  for  decision  on  the 
merits.  I  recognize  that,  in  some  cases, 
this  action  might  afiect  a  motor  carrier’s 
opportimity  to  fully  present  its  case,  but 
su^  is  not  the  situation  here.  Both 
parties  to  this  proceeding  have  been 
afforded  ample  opportimity  to  present 
their  views;  Kelton  has  simply  failed  to 
do  so. 

Upon  a  review  of  the  evidence  as  a 
whole,  I  beUeve  that  the  Regional 
Director  has  proven,  by  a  preponderance 
of  the  evidence  before  me,  that  Kelton 
drivers  Carroll  and  Nelson  failed  to  stop 
for  8  hours  in  Jennings,  Florida,  on  the 
morning  of  April  26, 1990,  as  recorded 
in  their  logs.  In  his  statement,  Mr. 


Lancaster  told  how  the  two  buses 
traveled  together  along  the  route, 
leaving  Alabama  at  9:20  p.m.  on  April 
25, 1990,  and  arriving  in  Orlando 
together  at  approximately  8:30  a.m.  the 
next  morning  for  day  at  Disney  World. 
Carroll’s  claim  to  have  slept  for  eight 
hours  in  the  back  of  his  bus  full  of  high 
school  students  on  their  way  to  Florida 
is  imsupported  and  unbelievable.  This 
statement  being  the  sole  evidence  to 
support  the  accuracy  of  the  logs,  I  find 
that  the  two  buses  traveled  together  on 
this  trip,  that  neither  one  stopped  in 
Jennings,  Florida,  or  anywhere  else  for 
eight  hours,  and  that  the  two  falsified 
their  records  of  duty  status  by  recording 
this  8-hour  stop. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $400  for  each  false  log  charge. 
These  two  charges  were  cited  in  a  notice 
of  claim  that  also  included  nine  other 
false  log  charges  on  which  the  carrier 
was  found  liable  and  ordered  to  pay 
$3,600.  Thus,  these  two  violations  are 
not  isolated  incidents,  but  a  pattern  of 
conduct  for  this  carrier.  Upon  review  of 
the  civil  penalty  determination  factors 
in  49  U.S.C.  521(b)(2)(C),  I  find  that  the 
penalty  amount  assessed  is  fully 
warranted  by  the  facts  of  this  case  and 
is  reasonably  calculated  to  induce 
compliance.  I  affirm  the  admonishment 
made  by  the  Associate  Administrator  in 
his  May  13  order;  Kelton’s  conduct  of 
permitting  drivers  to  operate  buses  full 
of  children  on  long,  non-stop  trips 
presents  a  dangerous  threat  to  the  safety 
of  all  involved  and  will  not  be  tolerated. 

It  Is  Hereby  Ordered  that  Kelton 
Tours’  request  for  a  hearing  is  denied, 
the  Regional  Director’s  motion  for  final 
order  is  denied,  and  Kelton  Tours  is 
directed  to  pay  the  sum  of  $3,600  to  the 
Regional  Director,  Region  4,  within  30 
days  of  this  order  for  having  required  or 
permitted  its  drivers  to  make  false 
entries  on  their  records  of  duty  status, 
in  violation  of  49  C.F.R.  395,8(e). 

Dated:  July  28, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Department  of  Transportation,  Office  of 
Hearings,  Washington,  DC:  In  the  Matter  of 
National  Retail  Transportation,  Inc.,  FHWA 
Docket  No.  Rl-92-03  (Motor  Carrier  Safety). 

Decision  of  Administrative  Law  Judge 
Burton  S.  Kolko 

This  case  had  its  germination  in  a 
compliance  review.  On  October  18, 
1991,  two  Federal  Highway 
Administration  (FHwA)  investigators, 
George  Cowan  and  Susan  Drabant, 
inspected  certain  NRT  records  at 
Respondent’s  offices  in  North  Bergen, 
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NJ.,  to  assess  its  compliance  with  the 
Federal  Motor  Carrier  Salaty 
Regulations  (FMCSRs).  In  1990  NRT 
owned  137  trucks  and  utilized  138 
drivers,  grossing  $42  million  (CX-7). 
Finding  that  Respondent  in  many  cases 
lacked  supporting  documents  for 
drivers*  logs,  the  investigators  filed  a 
report  recommending  ei^orcement  (CX- 
7;  Tr.  58,  98).  This  action  followed,  in 
which  the  Assistant  Regional  Counsel, 
Federal  Highway  Administration 
(Claimant  or  Regional  Director),  has 
charged  Respondent  National  Retail 
Transportation,  Inc.  (NRT),  a  motor 
carrier  subsidiary  of  National  Retail 
Systems,  Inc.,  with  forty-six  violations 
of  the  FMCSRs,  49  CFR  part  350  et  seq., 
and  seeks  a  civil  penalty  of  $23,000.^ 
Respondent  denied  the  charges.  A 
hearing  was  held,  from  which  I  find  the 
violations  as  charged  and  assess  a  civil 
penalty  in  the  ammmt  of  $9,200. 

Procedural  Background 

The  Regional  Director  initiated  this 
proceeding  by  filing  a  Notice  of  Claim 
(the  Notice)  under  49  CFR  386.11(b)  on 
January  21, 1992.2  The  Notice  cited  the 
Respondent  for  failing  to  preserve 
supporting  documents  for  certain  driver 
records  of  duty  status  (driver  logs)  for 
six  months  {Id.;  CX-17  through  -62). 

The  regulation,  in  pertinent  part,  states: 

(1)  Driver’s  records  of  duty  status  for  each 
calendar  month  *  •  •  shall  be  forwarded  to 
the  carrier’s  principal  place  of  business 
where  they  shall  be  retained  with  all 
supporting  documents  for  a  period  of  6 
months  firom  date  of  receipt  (emphasis 
supplied) 

Each  proven  failure  constitutes  a 
violation  of  49  CFR  395.8(k)  and  is 
subject  to  a  civil  penalty  of  $500  per 
day,  up  to  a  maximum  of  $2,500  for  any 
single  offense.  49  U.S.C.  521(b)(2). 
Claimant  seeks  a  penalty  of  $500  for 
each  of  the  alleged  forty-six  violations, 
or  a  total  fine  of  $23,000. 

Discussion 

In  conducting  their  compliance 
review  investigators  Cowan  and  Drabant 
initially  saw  NRT’s  safety  consultant, 
Vincent  Mariano,  its  general  counsel, 
Marc  Zoldessy,  and  its  dispatcher, 
Richard  Sullivan  (Tr.  24-26, 42, 105; 
CX-7);  they  later  met  with  its  s^ety 
director,  William  Cluver  (Tr.  43).  The 
investigators  sought  certain  examples  of 
records  NRT  is  required  to  maintain 
under  the  FMCSRs  (Tr.  16,  24-26;  CX- 
8).  In  response,  NRT  produced  driver 


1  Tba  FMCSRs  art  Utued  under  the  authority  of 
49  U.S.C  3102  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act),  P.L.  9a-SS4, 98  Stat  2829. 

aCX-A.  The  penalty  sought  by  the  Regional 
Director  is  erroneously  static  in  the  Notice  of 
Claim.  The  correct  figure  is  $23,000.  Tr.  177. 


logs,  drug-testing  records,  and  other 
files  (Tr.  25, 45-46;  CX-6),  but  did  not 
present  documents  (highlighted  in  the 
discussion  that  follows)  that  would  have 
tended  to  support  information  stated  on 
the  drivers’  logs,  such  ets  records 
relating  to  a  driver’s  pay  (Tr.  25-26, 95- 
96, 139, 171). 

A.  Cowan  and  Drabant  spotted  a 
dispatcher-completed  outbound 
dispatch  log — a  record  of  routes  to  be 
undertaken,  vehicles  utilized,  money 
advanced,  and  anticipated  backhaul — 
on  dispatcher  Sulliv6m’s  desk,  but  could 
not  obtain  one,  despite  their  entreaties. 
They  were  instead  given  a  blank  copy  of 
the  form  NRT  used,  which  was  entered 
into  evidence  as  CX-2  (Tr.  27-28,  52, 
69-71,  98,  269).  The  following  January, 
however,  NRT  did  deliver  dispatch  logs 
corresponding  to  the  46  transactions  in 
response  to  a  subpoena.  The  Claimant’s 
charges  do  not  encompass  outbovmd 
dispatch  logs  (Tr.  70-71,  87, 91,  98, 143; 
see  R-2). 

B.  Sullivan  told  the  investigators  that 
drivers  are  required  to  prepare  and 
submit  upon  retium  a  driver’s  trip 
report,  or  DTR,  vriiich  indicates  the 
driver’s  origin  and  destination,  his  pick¬ 
up  and  delivery  points,  the  routes  he 
took  and  the  mileage  involved.  To  the 
DTR  he  attaches  toll  and  fuel  receipts 
and  the  like,  and  then  submits  it  all  to 

a  payroll  clerk  for  payment  purposes.  A 
blank  DTR  was  given  to  the 
investigators  and  entered  into  evidence 
as  CX-3  (Tr,  32-33,  264). 

C.  The  trip  summary,  somewhat  like 
the  DTR,  as^  for  mileage  between 
stops,  expenses  and  advances,  and  fuel 
and  oil  charges.  It  is  also  a  document 
upon  which  drivers’  pay  is  based, 
drivers  being  paid  by  the  mile.  The 
dispatcher  enters  the  information  and 
forwards  it  to  payroll  (Tr.  251,  254). 
Investigators  Cowan  and  £)rabant  were 
given  a  blank  copy  of  the  trip  summary, 
which  became  CX-4  (Tr.  34-35,  37). 

D.  CX-5  is  a  blank  trip  siimmary 
report,  or  trip  envelope.  The  driver 
pl^es  all  his  documents  into  a  trip 
envelope  and  submits  it  at  the  end  of  his 
trip.  The  envelope  asks  for  trip  mileage, 
all  origins  and  destinations,  road 
expenses,  and  advances.  It  also  contains 
a  separate  section  for  fuel  purchases. 
The  trip  envelope  is  given  to  payroll 
upon  return  CIY.  38-40,  210,  266,  268). 

E.  Sullivan  informed  the 
investigators — ^in  response  to  a  specific 
query-^at  drivers  also  submit  a 
delivery  manifest  following  each  trip. 
*1110  manifest  recaps  the  trip:  stops, 
arrival  and  departure  time  at  eacm, 
shipper’s  name,  elapsed  miles  per  stop, 
and  aggregate  delivery  time  and  miles. 

A  blank  copy  of  Respondent’s  delivery 


manifest  was  submitted  for  the  record  as 
CX-6.3 

Cowan  and  Drabant  had  attempted  to 
obtain  completed  DTR’s  trip  siimmaries, 
trip  summary  reports  and  delivery 
manifests  (i.e.,  (IX-3,  -4,  -5,  and  -6 
respectively;  see  Tr.  141-42)  (Tr.  98), 
but  were  told  by  both  general  counsel 
Zoldessy  and  company  Vice-President 
George  LaFitte  either  that  NRT  did  not 
retain  them  or  that  they  were 
vmavailable  (Tr.  34,  43-45,  84,  93,  95- 
96,  98-99, 103-04, 106-09, 141, 168). 

LaFitte  explained  that  any  completed 
forms  were  kept  only  until  the  drivers 
are  paid — about  two  weeks  later — and 
were  then  discarded  (Tr.  44,  262-63). 
When  Cowan  asked  for  NRT  documents 
pertaining  to  the  most  recent  two  weeks, 
LaFitte  produced  one  trip  envelope  (Tr. 
44, 168).  The  carrier’s  size  indicated 
that  several  himdred  should  have  been 
turned  in,  even  for  that  relatively  short 
period  (Tr.  44).  Cowan  later  questioned 
safety  director  Cluver  about  the  carrier’s 
retention  policy,  but  again  was  told  that 
nothing  was  retained  (Tr.  45). 

On  January  14  or  15, 1992,  in 
response  to  Claimant’s  December  10, 
1991,  subpoena,  NRT  did  deliver  some 
documents  to  the  government, 
producing  bills  of  lading,  dispatch  logs, 
and  documents  it  described  eis 
“computerized  trip  file  summaries.’’* 

Findings  and  Conclusions 

1  conclude  that  Respondent  National 
Retail  Transportation,  Inc.,  violated 
§  395.8(k)  of  the  FMCSRs  in  forty-six 
instances  by  foiling  to  preserve 
supporting  documents  for  driver  logs  for 
the  requisite  six-month  period  on  forty- 
six  occasions. 

As  a  threshold  matter,  I  will  deal  with 
the  meaning  of  the  term  “supporting 
documents.’’  It  is  nowhere  defined  or 
described  in  the  FMCSRs.  NRT  argues 
that,  as  such,  it  is  being  held  to  a 
formless  standard,  thus  depriving  it  of 
fair  warning  of  the  kind  of  conduct  the 
regulation  requires  or  prohibits.  This 
lack  of  notice  amovmts  to  a  violation  of 
due  process  of  law,  it  states;  NRT  cannot 
be  held  to  have  transgressed  a  provision 
whose  meaning  and  parameters  are 
unknown.  As  a  corollary.  Respondent 
asserts  that  the  term  cannot  be  defined 


*Tr.  38-41, 104, 108.  The  manifest’s  title 
indicates  generation  by  "Naticmal  Retail  Trucking, 
Inc.”  Respondent’s  in-house  counsel  represented 
that  National  Retail  Trucking  is  an  affiliated  entity 
of  Respondent  Tr.  285-86. 

«R-2:  Tr.  8S--92, 144—45.  NRT  has  also  produced 
bills  of  lading  at  the  time  of  the  compliance  review 
the  previous  October.  Claimant’s  investigators 
asswted,  however,  that  such  documents  contain 
little  or  no  information  tending  to  support  the 
accuracy  of  driver  logs,  and  so  did  not  consider 
them  to  be  supporting  documents.  Tr.  84-86, 88- 
89, 143;  see  R-2. 
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by  prosecutorial  whim.  Claimant  asserts 
that  "supporting  documents”  is 
adequately  defined. 

On  this  record  I  find  that  the  phrase 
is  sufficiently  clear  and  informative  to 
apprise  regulated  entities  of  the 
behavior  expected  of  them.  The  rule 
speaks  in  terms  of  retaining  "supporting 
documents”  for  driver  records  of  duty 
status  (see  p.  2).  The  context  makes  it 
plain  that  the  quoted  phrase 
contemplates  all  documents  reasonably 
tending  to  support  the  information 
fovmd  in  driver  logs  (see  Tr.  147).  Since 
the  rule  nowhere  compels  carriers  to 
create  supporting  documents  (see  Tr. 
119),  carriers  need  retain  such 
documents  only  if  they  already  deal 
with  them — ^that  is,  if  in  the  ordinary 
course  of  business,  such  documents 
pass  through  their  hands  (see  Tr.  Ill- 
13). 

The  "supporting-documents”  rule  is  a 
rule  of  reason  that,  by  its  nature,  must 
be  interpreted  on  a  case-by-case  basis 
(see  Tr.  30).  But  it  does  not  follow  that 
the  rule  thus  lacks  parameters  adequate 
to  warn  regulated  entities  of  conduct 
required.  I  find  that  the  rule  is 
sufficiently  clear  to  pass  due-process 
muster.s 

I  have  found  that  Respondent  handled 
completed  DTRs,  trip  summaries,  trip 
summary  reports  and  delivery 
manifests,  lliese  documents  were 
issued  by  or  transmitted  to  NRT  in  the 
ordinary  course  of  business  and  passed 
through  its  hands.  They  contain^ 
information  tending  to  substantiate  the 
information  contained  in  driver  logs. 
NRT  officials  failed  or  refused  to  turn 
these  documents  over  to  agency 
investigators  (see  pp.  3-5).  The  evidence 
further  shows  that  NRT  failed  to  retain 
these  documents  for  six  months  in 
connection  with  46  trips  made  in 
interstate  commerce  (CX-17  through 
-  62).  These  circumstances  impel  me  to 
conclude  that  Respondent  violated 
§  395.8(k)  on  the  forty-six  occasions 
dted. 

Respondent,  however,  also  maintains 
that  it  preserved  supporting  dociiments 
on  its  computer  system,  as  49  CFR 
390.31  allows,  and  in  doing  so,  has  in 
fact  complied  with  the  FMCSRs  (Resp. 


■  Respondent  argues  that  because  it  did  not  use 
the  documents  to  verify  driver  logs,  it  cannot  be 
held  in  violation  of  §  395.8(k).  Tr.  210;  Resp.  Br., 
p.  9.  However,  the  use  to  tsdiich  regulated  entity  put 
the  documents  is  not  dispositive  of  the  question  of 
their  status  as  supporting  documents.  The  purpose 
of  the  rule  is  to  determine,  by  enabling  FHWA 
investigatois  to  cross-check  the  accuracy  of  log 
entries,  whether  drivers  are  com[d3ring  with  Imurs- 
cf-service  regulations.  See  Tr.  12, 121.  Thus  the 
critical  inquiry  is  whether  the  documents 
themselves  reasonably  tend  to  verify  drivw-log 
entries,  not  wfaethra  Respondmt  us^  those 
docummts  for  that  purpose. 


Bt,,  p.  10).  This  contention  does  not 
avail  Respondent  for  two  reasons.  In  the 
first  place,  although  the  scope  of  their 
request  was  broad — encompassing  "any 
and  all  documents  related  to  payroll 
and  all  the  documents  •  *  *  that  the 
drivers  prepared  and  the  carrier 
prepares  or  requires  their  employees  to 
prepare  *  *  *’*  (emphasis  suppUed) — 
the  investigators  were  never  ofiered  or 
shown  any  computer-generated  or 
-stored  documents.^  Further,  section 
390.13(b)  requires  computer  records  to 
contain  all  information  set  out  in  the 
originals,  and  NRT’s  computer 
records — according  to  Respondent’s 
own  witnesses— do  not  contain  all  the 
information  that  appears  on  the  hard 
copies.  Respondent’s  practice  was  to 
pudl  only  certain  data  from  the 
supporting  documents  for  use  in  its 
database.  For  instance,  it  did  not  enter 
individual  toll  receipts,  fuel  receipts, 
and  times  and  dates  from  Respondent’s 
trip  envelopes  (CX-5;  Tr.  268-69,  274- 
75).  NRT  also  f^ed  to  show  that  it  had 
entered  any  information  contained  in 
the  driver’s  trip  report  (CX-3),  stating 
that  both  copies  of  the  DTR  were  sent 
to  a  third  party  in  order  to  compute  road 
and  fuel  taxes  incurred  (Tr.  205-06, 
264-65).  Respondent  in  any  event  failed 
to  produce  any  computer-generated 
documents  for  the  record. ' 

The  "computeri2»d  trip  file 
summaries”  NRT  submitted  in  response 
to  the  government’s  subpoena  could  not 
be  considered  supporting  documents. 

As  investigator  Cowan  pointed  out,  the 
summaries  were  incomplete  and  their 
origin  imcertain.  There  was  no  way  to 
know  where  the  information  contained 
in  them  came  from.  In  short,  their 
validity  as  log-supporting  documents 
was  dubious  and  unproven  (Tr.  97, 100, 
137, 145). 

Penalty 

The  Notice  of  Claim  seeks  an 
assessment  of  $500  of  each  of  the  forty- 
six  violations,  for  a  total  civil  penalty  of 
$23,000  (CX-A;  see  also  p.  1,  n.  1).  The 


•  Tr.  139.  Re^ndoit  contends  that  the 
investigators’  f^ure  to  inquire  specifically  whether 
supporting  data  was  stored  in  computers  sinks 
Claimant's  case  (Resp.  Br.  pp.  10-11),  but  it  places 
responsibility  on  the  wrong  actors.  NRT  officials 
should  have  understood  Cowan  and  Drdiant's 
broad  request  to  include  all  manner  of  document 
generation  or  storage.  To  put  the  investigators  to  a 
guessing  game  in  these  drcumstances,  as 
Respond^  would,  is  little  short  of  ludicrous. 

7  ixt  these  drcumstances,  I  need  not  detOTmino 
whether  a  carrier  that  enters  supporting  documents 
into  a  computer  and  stores  them  for  six  months, 
destroying  the  hard  copies,  has  complied  with 
§  395.8(k).  See  Tr.  133-34. 166.  In  li^t  at  modem 
technology  and  business  [Hactice,  nonetheless,  it 
might  be  worthwhile  for  die  agmcy  to  determine  in 
advance  of  an  enforcement  proceeding  whether  and 
how  it  would  find  complia^e  in  these 
circumstances.  See  Tr.  134. 


operative  statute,  49  U.S.C.  521(b)(2)(Q, 
states  that  the  determinaticm  of 
penalty  shall  take  into  account: 

the  nature,  circumstances,  extent,  and  gravity 
of  the  vitiation  committed  and,  with  respect 
to  the  violator,  the  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay,  effect 
on  ability  to  continue  to  do  business,  and 
such  other  matters  as  justice  and  public 
safety  may  require. 

It  also  states  that  the  assessment  "shall 
be  calculated  to  induce  further 
compliance.” 

The  agency  stated  in  its  Notice  of 
Claim  that  its  determination  of  penalty 
was  based  on  "the  seriousness  of  your 
violations,  your  past  history,  your 
financial  status,  and  other  factors”  (CX- 
A,  p.  1).  Fred  Gruin,  FHwA  Federal 
Program  Manager  who  is  responsible  for 
the  region’s  enforcement  program  and 
who  set  the  proposed  assessment, 
described  it  as  the  "maximum 
penalty”*  and  explained  that  it  was  set 
in  light  of  two  previous  audits  of  the 
carrier,  one  in  1981  and  the  other  in 
1987,  and  on  agency  guidelines  (Tr. 
179-80;  CX-10  and  CX-11). 

The  1981  audit  recommended  that  the 
carrier  "maintain  adequate  records  to 
monitor  drivers  logs  for  accuracy”  (CX- 
10,  p.  2);  the  1987  safety  review 
suggested  continued  monitoring  of 
driver  hours  of  service  (CX-11,  p.  4).  No 
penalties  were  assessed  as  a  result  of 
either  of  these  audits  (Tr.  192-93).  Nor 
was  the  carrier  cited  for  violations  of 
§  395.8(k)  either  time  (Tr.  151-53, 185- 
86).  Further,  in  response  to  a  question 
on  the  FHwA  form,  “Does  the  carrier 
have  a  system  to  effectively  control  the 
driver’s  hours  of  service?”,  the  1987 
investigators  checked  the  box  marked 
"Yes”  (See  CX-11,  p.  4).  In  the 
judgment  of  FHwA,  then,  the  carrier 
generally  hewed  to  the  regulatory  line  in 
each  instance,  at  least  in  ffie  area  of 
driver  logs  and  hours  of  service. 

These  considerations  warrant  an 
assessment  lesser  than  that  suggested  by 
the  Regional  Director.  While  NRT’s 
violations  were  continuing  and 
hampered  the  agency  in  carrying  out  its 
safety  responsibilities,  past  audits 
showed  that  it  had  generally  complied 
with  agency  directives  Additionally,  in 
light  of  the  fact  that  Respondent  has 
bejgim  to  save  toll  receipts  (Tr.  257-59), 

I  will  exercise  my  discretion  to  lower 
the  suggested  penalty  in  order  to 


•  While  the  maximum  dvil  penalty  per  oSsnse  is 
$500,  each  day  of  a  violation  is  consid««d  a 
separata  offooM,  except  that  the  total  dvil  penalty 
per  violatkm  cannot  exceed  $2,500. 49  U.S.C 
521(bK2).  In  this  case,  then,  die  maximum 
allowable  penalty  may  be  $2,500  per  violation. 
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provide  an  incentive  to  further 
conmliance.* * * § 

I  and  conclude  that  a  civil 
penalty  of  $9,200,  or  $200  per  violation, 
fairly  accounts  for  the  mix  of  factors  the 
statue  and  agency  policy  considers  in 
determining  an  appropriate  fine.  I 
further  find  and  conclude  that  it  will 
encourage  future  compliance  as  well,  by 
this  carrier  and  others. 

National  Retail  Transportation,  Inc.  is 
hereby  ordered  to  pay  a  civil  penalty  in 
the  ammmt  of  $9,200  for  violating 
Federal  Motor  Carrier  Safety  Regulation 
49  CFR  39S.8(k)  in  forty-six  instances.^* 
Burton  S.  Kolko, 

Administrative  Law  Judge- 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Trailer 
Shuttle  Systems,  Inc.,  Respondent,  Docket 
No.  Rl-92-425. 

Order  Granting  Time  to  Respond  to 
Motion 

This  mater  comes  before  me  on  a 
motion  by  the  Regional  Director,  Region 
1,  for  a  final  order  finding  Respondent 
Trailer  Shuttle  Systems,  fac.  (TSS), 
liable  for  14  violations  of  the  Federal 
hours  of  service  regulations  (49  CFR 
part  395)  and  assessing  a  penalty  of 
$7,000  (United  States).  TWs  motion  was 
served  on  TSS  by  mail  on  May  3, 1993. 
TSS  responded  to  me  by  letter  dated 
May  7, 1993,  expressing  its  “sincere 
hope”  that  it  would  be  extended  the 
opportimity  to  express  its  views  in  this 
matter.  This  letter  has  been  placed  in 
the  docket. 

The  notice  of  claim  which  xmderlies 
this  enforcement  case  is  dated  August 
22, 1992.  Enclosed  with  that  letter  was 
a  copy  of  the  Federal  Highway 
Administration’s  (FHWA)  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings.  I  also 
note  that  TSS  has  been  the  subject  of 
previous  contact  by  the  FHWA, 
including  an  enforcement  case  in  1991 
that  was  settled. 

Section  386.35(c)  of  the  FHWA’s  rules 
of  practice  expressly  provide  that 
answers  to  motions,  such  as  the 
Regional  Director’s  motion  for  a  Final 
Order,  shall  be  served  within  7  days.  I 
do  not  consider  Respondent’s  May  7 
letter  to  me  to  be  responsive. 

In  deference  to  the  “health  sabbatical’’ 
of  its  President  appeuently  from  May  7 
throiigh  May  26, 1  am  granting 
Respondent  TSS  imtil  June  2, 1993,  to 


•  See  In  the  Matter  of  Frotzwann,  Inc.,  Docket  No. 
RlO-89-11,  Final  Order  of  the  Associate 

Administrator  dated  June  20. 1990. 

'oThis  decision  is  issued  pursuant  to  49  CFR 

§  386.61.  This  decision  becomes  the  final  decision 
of  the  Associate  Administrator  45  days  after  it  is 
served  unless  a  petition  w  motion  for  review  is 
filed  under  49  CFR  $  386.62. 


respond  to  the  Regional  Director’s 
Motion  for  Final  Order,  that  is.  seven  (7) 
days  from  the  date  of  the  President’s 
scheduled  return.  Respondent  TSS  is 
reminded  that  copies  of  all 
commimications  with  me  regarding 
pending  enforcement  cases  must  be 
served  on  the  Regional  Director. 
Respondent  is  also  advised  that  on  or 
after  June  3, 1993, 1  will  formally  rule 
on  the  Regional  Director’s  motion. 

Issued  on:  May  25, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Browning- 
Fenis  Industries  of  Alabama,  Inc., 

Respondent.  Docket  No.  93-AL-027-SH. 

Order  Granting  Extension  of  Time 

This  matter  arises  as  a  result  of  a 
notice  of  claim  issued  to  Respondent 
Browning-Ferris  Industries  of  Alabama, 
Inc.  (BFI),  citing  it  for  29  violations  of 
the  Federal  Motor  Carrier  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations.  BFI  responded  to 
the  notice  of  claim  denying  the  alleged 
violations  and  requesting  &e  immediate 
appointment  of  an  administrative  law 
ju^e.  BFI  asserted  that  there  are  two 
material  factual  issues  in  dispute 
requiring  a  hearing  for  resolution.  These 
are  (1)  “whether  any  witness  would 
testify  that  they  had  tendered  hazardous 
material  to  BFI  for  shipment’’  and  (2) 
“whether  BFI  drivers  transported 
property  in  interstate  commerce  and 
failed  to  make  a  record  of  duty  status.’’ 

On  April  28, 1993,  BFI  moved  for  the 
immediate  appointment  of  an 
administrative  law  judge,  for  an 
expedited  proceeding,  and  for 
extraordinary  relief.  Specifically,  BFI 
requests  that  the  Director  of  the  Federal 
Highway  Administration’s  (FHWA) 
Office  of  Motor  Carriers  in  Montgomery, 
Alabcuna,  “be  directed  forthwith  to 
immediately  commimciate  with  the 
Mobile  Police  Department  that  no 
competent  determination  has  been  made 
that  BFI  is  transporting  hazardous 
materials  in  the  course  of  its  medical 
waste  disposal  business,  emd  that  there 
is.  therefore,  so  far  as  is  known  to 
FHWA,  no  reason  to  prohibit  use  of 
tunnels  in  Mobile,  Alabama  to  BFI.’’ 
This  request  is  based  on  BFI’s  assertion 
that  it  has  been  denied  use  of  a  tunnel 
by  the  Mobile  Police  Department  based 
on  information  received  by  that 
Department  from  the  FHWA.  BFI 
apparently  believes  that  the  information 
provided  to  the  Mobile  Police 
Department  is  the  same  information  that 
forms  the  basis  of  the  instant 


enforcement  case,  and  that  that 
information  is  incorrect. 

On  May  10,  the  Regional  Director 
requested  an  extension  of  time  until 
May  24, 1993,  to  respond  to  BFI’s 
motion.  The  Regional  Director  states 
that  BFI  has  submitted  a  petition  for 
exemption  to  the  Research  and  Special 
Programs  Administration  of  the 
Department  of  Transportation  (DOT) 
which  might  have  a  ^rect  bearing  on 
this  enforcement  case.  The  Regional 
Director  further  argues  that  the  question 
of  what  materials  are  permitted  to  pass 
through  timnels  in  Mobile,  Alabama,  is 
not  properly  before  the  FHWA. 

I  am  granting  the  Regional  Director’s 
request  for  an  extension  of  time  until 
May  24.  First,  I  believe  that  the  decision 
on  whether  to  send  this  enforcement 
case  to  an  administrative  law  judge 
should  await  clarification  of  the  nature 
and  scope  of  any  related  petition 
submitted  to  one  of  FHWA’s  sister 
agencies  within  the  DOT.  Second,  I 
believe  that  if  BFI  has  been  barred  from 
using  a  tunnel  under  the  authority  of  the 
Mobile  Police  Department,  then  BFI 
must  take  that  matter  up  with  that 
Department.  I  cannot  tell  whether  the 
FHWA  provided  incorrect  information 
to  the  Mobile  Police  Department 
without  conducting  an  investigation  or 
resolving  the  dispute  raised  in  the 
xmderlying  enforcement  case.  In  any 
event.  State  and  local  governments  are 
responsible  for  making  decisions  within 
their  respective  spheres  of  authority.  If 
BFI  believes  that  the  Mobile  Police 
Department  does  not  have  sufficient 
basis  upon  which  to  deny  BFI  the  use 
of  a  timnel,  BFI  should  make  that  case 
to  the  Mobile  Police  Department. 

It  Is  Hereby  Ordered  that  the  Regional 
Director’s  request  for  an  extention  of 
time  to  respond  to  BFI’s  April  28  motion 
is  granted.  The  Regional  Director  shall 
respond  to  BFI’s  April  28  motion  on  or 
before  May  24, 1993. 

Dated:  May  18, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration;  In  the  Matter  of  PGT 
Trucking,  Inc.,  Respondent.  Docket  No.  R3- 
92-278. 

Order  Denying  Motion  for 
Reconsideration 

By  motion  dated  March  24, 1993, 
Respondent  PGT  Trucking,  Inc.,  moved 
for  reconsideration  of  my  Order  of 
March  19, 1993.  That  Order  appointed 
an  Administrative  Law  Judge  to 
consider  issues  raised  by  a  notice  of 
claim  issued  against  Respondent  on 
September  10, 1992.  But  the  Order 
filler  denied  Respondent’s  March  2, 
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1993,  motion  to  expand  the  jurisdiction 
of  the  Administrative  Law  Judge  to  also 
consider  a  1991  enforcement  case.  Order 
at  7.  Respondent  now  seeks 
reconsideration  of  my  March  19  Order 
insofar  as  it  denied  Respondent’s 
request  to  expand  the  jurisdiction  of  the 
Administrative  Law  Judge  to  include 
review  of  the  1991  notice  of  claim 
against  Respondent. 

The  instant  case.  Docket  No.  R3-92- 
278,  has  been  assigned  to  Chief 
Administrative  Law  Judge  John  J. 

Mathias.  I  note  that  by  Order  served 
April  5, 1993,  Chief  Judge  Mathias  also 
denied  Respondent’s  motion  to  expand 
the  jurisdiction  of  the  Administrative 
Law  Judge  in  Docket  No.  R3-92-278  to 
include  issues  raised  in  the  1991 
enforcement  case,  Docket  No.  R3-91- 
302. 

In  its  March  24  motion.  Respondent 
again  seeks  to  re-open  the  earlier 
enforcement  case,  settled  between  the 
parties  in  September  1991.  Respondent 
relies  on  arguments  apparently  first 
made  by  Counsel  for  Respondent  in  a 
letter  to  the  Federal  Highway 
Administration’s  (FHWA)  Director  of 
Motor  Carrier  Field  Operations  dated 
January  11, 1993,  approximately  16 
months  after  the  1991  settlement.  These 
arguments  include  Respondent’s  alleged 
lack  of  counsel  in  settlkig  the  1991  case. 

Whether  Respondent  engaged  the 
services  of  counsel  in  settlhig  the  1991 
enforcement  case  against  it  is  a  matter 
within  Respondent’s  control.  The 
FHWA’s  notice  of  claim  dated  August 
23, 1991  (attached  as  Exhibit  B  to 
Respondent’s  March  2  motion), 
expressly  provided  that  the  carrier  or  its 
“representative”  could  contact  the 
FHWA  Regional  Office  to  discuss  or 
settle  the  1991  enforcement  case. 

Respondent  also  takes  issue  with  my 
finding  that  Respondent  had  not  alleged 
any  facts  which  would  suggest  that  the 
settlement  agreement  was  reached 
through  a  miscarriage  of  justice.  Clovuisel 
for  Respondent  states  that  it  is  apparent 
from  my  March  19  Order  that  the  entire 
record  was  not  before  me  at  that  time. 
Counsel  is  reminded  that  letters  and 
conversations  with  other  FHWA 
personnel  regarding  a  particular  case  are 
not  brought  to  my  attention,  except  by 
a  party  to  the  case  with  notice  to  the 
other  party. 

I  find  nothing  in  the  materials 
attached  to  Respondent’s  March  24 
motion,  including  Counsel’s  January  11, 
1993,  letter  to  the  Director  of  Motor 
Carrier  Field  Operations,  that  persuades 
me  that  the  principle  of  finality  a  agency 
decisions  should  be  abandoned  by 
reopening  Docket  No.  R3-91-302  at  this 
time.  The  FHWA’s  Rules  of  Practice  for 
Motor  Carrier  Safety  and  hazardous 


Materials  Proceedings  (49  CFR  part  386) 
set  forth  the  procedural  steps  a 
respondent  must  follow  to  seek  review, 
whether  reconsideration  or  appeal,  and 
the  time  limits  that  apply.  In  my  view, 
the  September  1991  settlement 
agreement  betwera  the  Regional 
Director  and  PGT  was  a  fi^  agency 
order  disposing  of  Docket  No.  R3-91- 
302,  and  the  time  has  run  for  either 
reconsideration  or  appeal  of  it 

Moreover,  I  am  not  persuaded  by 
Respondent’s  argument  that,  as  a 
contractual  matter,  the  1991  settlement 
agreement  is  null  and  void  for  lack  of 
consideration.  While  not  holding  that  a 
settlement  agreement  in  a  civil  forfeiture 
case  is  a  matter  of  simple  contract 
between  parties,  I  believe  that  avoidance 
of  litigation  risk  can  adequately  support 
an  agreement  such  as  this,  if  nothing 
else. 

Counsel  essentially  argues  that,  if  he 
had  been  coimsel  to  Respondent  in 
1991,  he  would  have  advised  against 
accepting  the  bargain  Respondent  then 
accepted.  I  believe  that  Respondent 
cannot  now  come  in  and  say  it  is 
unhappy  with  the  bargain  it  struck. 
Section  386.16(c)(3)  plainly  states  that 
an  executed  settlement  agreement  is 
binding  according  to  its  terms. 

Coxmsel’s  assertions  that  Respondent 
was  misled  as  to  the  regulations  it  was 
charged  in  1991  with  violating, 
including  Counsel’s  assertions  that 
FHWA  employees  misstated  the 
requirements  of  the  regulations,  rest 
both  on  Covmsel’s  argument  as  to  the 
“true”  facts  of  the  case  and  on  Coimsel’s 
inteinretation  of  the  requirements  of  the 
regulations.  Covmsel  for  Respondent 
seek  to  argue  both  the  &cts  \mderlying 
the  1991  enforcement  case  and  their 
legal  significance.  It  is  too  late  for  that 
now. 

Finally,  Coimsel  for  Respondent 
appears  to  dispute  my  assertion  that  the 
record  before  me  at  the  time  of  my 
March  19  Order  did  not  include  a  denial 
by  Respondent  of  nineteen  charges 
leveled  in  the  1992  notice  of  claim.  I 
find  Respondent’s  point  moot  since  I 
expressly  referred  ^ese  nineteen  counts 
to  the  Administrative  Law  Judge  in  my 
March  19,  Order. 

I  believe  that  settlement  of  the  1991 
enforcement  case  represents  final 
agency  action  in  that  case,  and  for  the 
reasons  set  forth  in  my  March  19  Order 
and  Chief  Judge  Mathias’  April  5  Order 
Denying  Motion  Respondent,  as  well  as 
the  reasons  set  forth  here,  I  hereby  deny 
Respondent’s  motion  to  reconsider  my 
March  19  Order.  The  Administrative 
Law  Judge  assigned  to  Docket  R3-92- 
278,  may,  of  course,  consider  matters 
related  to  the  1991  case,  including  its 
settlement  and  the  continuing  effect  of 


the  Notice  of  Abatement,  to  the  extent 
such  matters  are  relevant  to  Docket  R3- 
92-278  as  discussed  in  my  March  19 
Order  and  Judge  Mathias’  Order  of  April 
5. 

It  Is  Hereby  Ordered  that  PGT’s 
motion  for  reconsideration  of  the 
Associate  Administrator’s  Order  of 
March  19, 1993,  is  denied. 

Dated;  May  18, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator. 

Department  of  Transportation,  Office  of 
Hearings,  Washington,  DC,  ServfMl  May  10, 
1993:  In  the  matter  of  John  Steven  Johnson, 
in  his  individual  capacity  as  President  of 
Steve  Johnson  &  Sons  Trucking,  Inc.;  and 
Steve  Johnson  &  Sons  Trucking,  Inc.,  a 
corporation.,  FHWA  Docket  No.  R9-89-058 
(Motor  Carrier  Safety). 

Order  Granting  Agency  Motion  for 
Summary  Jud^nent  and  Den3ring 
Respondent  Counter-Motion  for 
Summary  Judgment 

A  motion  for  summary  judgment  or, 
in  the  alternative,  for  partial  summary 
judgment,  with  a  supporting 
memorandum,  and  a  motion  to  compel 
discovery  were  filed  by  the  Regional 
Director,  Office  of  Motor  Carriers, 
Federal  Highway  Administration 
(“Agency”)  on  October  19, 1992.  An 
opposition  to  the  summary  judgment 
motion  and  a  coimter-motion  for 
summary  judgment  were  filed  by  John 
Steven  Jo^son  (“Respondent”)  on 
December  4, 1992.  On  December  16, 
1992,  Agency  filed  a  reply  to  the 
opposition  and  on  January  7, 1993, 
Respondent  filed  a  rejoinder  to  the 
reply. 

I  have  considered  the  pleadings  and 
all  other  documents  presently  in  the 
record  before  me  and  for  the  following 
reasons,  Agency’s  Motion  for  Summary 
Judgment  is  hereby  granted  and 
Respondent’s  Counter-Klotion  for 
Summary  Judgment  is  hereby  denied.  In 
light  of  this  disposition  of  the  case,  no 
ruling  is  made  on  Agency’s  Motion  to 
Compel  Discovery. 

I.  Procedural  Background 

Procedural  events  leading  up  to  this 
point  in  the  proceeding  are  complicated 
and  have  been  set  out  in  various  orders 
previously  entered  in  the  record  and 
cited,  passim.  They  also  have  been 
summarized  in  Agency’s  Memorandum 
at  1-13  and  Motion  to  Compel 
Discovery  at  1—4. 

The  proceeding  arises  by  way  of  a 
Memorandum  Opinion  of  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  dated  July  12, 1991,  remanding 
in  part  the  Final  Order  of  the  Federal 
Highway  Administration  (“FHWA”) 
Associate  Administrator  for  Motor 
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Carriers  dated  September  20, 1989, 
imposing  a  $19,700  dvil  {>enalty  against 
Respondent  and  Steve  Johnson  &  Sons 
Trucking.  Inc.  (“Corporation”).  The 
Court  affirmed  the  fine  against 
Corporation,  but  found  “that  the  FHWA 
may  have  exceeded  its  statutory  and 
regulatory  authority  in  imposing  this 
fine  against  Johnson  individually 
•  •  The  Court,  therefore,  directed 
“further  consideration  of  the 
appropriateness  of  the  fine  against 
Jo^son  *  •  (Memorandum 
Opinion  at  5  (emphasis  added)). 

By  Order  dated  December  11, 1991, 
the  FHWA  Associate  Administrator  for 
Motor  Carriers^  instituted  this 
proceeding  under  the  FHWA’s  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings  in  49 
CFR  part  386  for  the  limited  purpose  of 
reviewing  the  appropriateness  of 
imposing  the  fine  against  Mr.  Johnson  in 
his  individual  capacity. 

The  record,  to  date,  in  the  proceeding 
is  extensive.  Among  other  things,  by 
agreement  of  both  sides  the 
administrative  record  upon  which  the 
FHWA  Associate  Administrator  issued 
the  September  1989  Final  Order  and  the 
judicial  record  upon  which  the  Ninth 
Circuit  issued  the  July  1991 
Memorandum  Opinion  have  been 
admitted  in  evidence.  See  Order  served 
May  26, 1992. i  Discovery  has  resulted 
in  matters  admitted  and  deemed 
admitted  by  Respondent,  and  in 
Respondent’s  production  of  documents. 

II.  Established  Violations 

The  Ninth  Circuit’s  ruling  held  that 
no  violations  are  in  issue.  The  $19,700 
civil  penalty  Agency  seeks  to  assess 
against  Respondent,  therefore,  is  a  total 
amount  for  the  following  violations: 

Five  instances  of  operating  a  motor  vehicle 
in  interstate  commerce  without  having  the 
required  minimum  level  of  financial 
responsibility  in  violation  of  49  CFR  387.7(a), 
at  $2,000  per  instance  [‘‘financial 
responsibility”  violations). 

Two  instances  of  failing  to  timely  report 
reportable  motor  vehicle  accidents  in 
violation  of  49  CFR  394.9(a),  at  $350  per 
instance  [‘‘recordkeeping”  violations). 

Four  instances  of  requiring  or  permitting 
drivers  to  make  false  entries  on  their  reco^s 
of  duty  status  in  violation  of  49  CFR  395.8(e), 
at  $500  per  instance  [‘‘recordkeeping” 
violations). 

Five  instance  of  requiring  or  permitting 
drivers  to  drive  in  interstate  commerce  more 
than  ten  hours  without  having  eight 
consecutive  hours  off  duty  in  violation  of  49 
CFR  395.3(a)(1),  at  $700  per  instance 
[‘‘safety”  violations). 

Five  instances  of  requiring  or  permitting 
drivers  to  drive  in  interstate  commerce  after 


>  Documents  in  the  records  are  designated  Index 
Nos.  1,  2.  etc. 


having  been  on  duty  more  than  70  hours  in 
eight  consecutive  days  in  violation  of  49  CFR 
395.3(b),  at  $700  per  instance  [“safety” 
violations). 

III.  Statutory  and  Regulatory  Provisions 

The  financial  responsibility 
requirement  in  49  CFR  387.7(a)  2  was 
promulgated  by  the  FHWA  pursuant  to 
the  Motor  Carrier  Act  of  1980  (“1980 
Act”).  Specifically  relevant  therein  to 
this  proceeding  is  49  U.S.C.  10927  note 
providing  that: 

Any  person  (except  an  employee  who  acts 
without  knowledge)  who  is  determined  by 
the  Secretary  *  *  *  to  have  knowingly 
violated  this  section  or  a  regulation  issued 
under  this  section  shall  be  liable  to  the 
United  States  for  a  civil  penalty  of  not  more 
than  $10,000  for  each  violation,  and  if  any 
such  violation  is  a  continuing  one,  each  day 
of  violation  constitutes  a  separate  offense. 
[Emphasis  added).  3 

The  recordkeeping  requirements  in  49 
CFR  394.9(a)  and  395.8(e) »;  and  the 
safety  requirements  in  49  CFR  395.3(a) 
(1)  and  (b)6  were  promulgated  by  the 
FHWA  pursuant  to  the  Motor  Carrier 
Safety  Act  of  1984  (“1984  Act”). 
Specifically  relevant  therein  to  this 
proceeding  is  49  U.S.C.  §  521(b)(2)(A) 
providing  that: 

[A]ny  person  who  is  determined  *  *  *  to 
have  committed  an  act  which  is  a  violation 
of  a  recordkeeping  requirement  issued  by  the 
Secretary  pursuant  to  *  *  *  the  Motor 
Carrier  Safety  Act  of  1984  shall  be  liable  to 
the  United  States  for  a  civil  penalty  not  to 
exceed  $500  for  each  ofiense  *  *  *  .  If  the 
Secretary  determines  that  a  serious  pattern  of 
safety  violations,  other  than  recordkeeping 
requirements,  exists  or  has  occurred,  the 
Secretary  may  assess  a  civil  penalty  not  to 
exceed  $1,000  for  each  offense;  except  that 
the  maximum  fine  for  each  such  pattern  of 
safety  violations  shall  not  exceed  $10,000 
*  *  *  .  Notwithstanding  any  other  provision 
of  this  section  •  •  •  ,  except  for 


*  49  CFR  387.7(a)  provides  that:  “No  motor  carrier 
shall  operate  a  motor  vehicle  until  the  motor  carrier 
has  obtained  and  has  in  effect  the  minimum  levels 
of  financial  responsibility  as  set  forth  in  §  387.9  of 
this  subpart.” 

3  This  provision  of  49  U.S.C.  10927  note  is  in 
Section  30(d)(1)  of  the  1980  Act. 

*  49  CFR  394.9(a).  in  relevant  part,  provides  tliat: 
“Within  30  days  after  a  motor  carrier  learns  or 
should  have  learned  that  a  reportable  accident 
occurred,  the  motor  carrier  must  file  the  original 
and  two  copies  of  Form  •  •  •  with  *  * 

»49  CFR  395.8(e),  in  relevant  part,  provides  that: 
“Failure  to  complete  the  record  of  duty  activities 
*  *  *  or  making  of  false  reports  in  connection  with 
such  duty  activities  shall  make  the  driver  and/or 
the  carrier  liable  to  prosecution.” 

>49  CFR  395.3(a)(1),  in  relevant  part,  provides 
that:  “[N|o  motor  carrier  shall  permit  or  require  any 
driver  used  by  it  to  drive  nor  shall  any  such  driver 
drive  *  *  *  (mlore  than  10  hours  following  8 
consecutive  hours  off  duty  •  •  * 

49  CFR  395.3(b)  provides  that:  “No  motor  carrier 
shall  (termit  or  require  a  driver  of  a  commercial 
motor  vehicle  to  drive,  nor  shall  any  driver  drive, 
regardless  of  the  number  of  motor  carriers  using  the 
driver’s  services,  for  any  period  after  *  •  •” 


recordkeeping  violations,  no  civil  penalty 
shall  be  assessed  under  this  section  against 
an  employee  for  a  violation  unless  the 
Secretary  determines  that  such  employee’s 
actions  constituted  gross  negligence  or 
reckless  disregard  for  safety,  in  which  case 
such  employee  shall  be  liable  for  a  civil 
penalty  not  to  exceed  $1,(X)0.  (Emphasis 
added).  ^ 

rV.  Issue  To  Be  Resolved 

The  issue  to  be  resolved  is  that  filmed 
by  the  Ninth  Circuit:  whether  the 
FHWA  exceeded  its  statutory  and 
regulatory  authority  in  imposing  the 
$19,700  fine  against  Respondent 
individually.  Accord  December  11, 1991 
FHWA  Order.  For  the  sake  of  clarity,  I 
stress  that  it  is  in  this  individual 
capacity  that  the  case  is  to  be  decided. 

As  the  case  was  originally  begun  by 
the  FHWA,  the  grounds  for 
Respondent’s  alleged  liability,  distinct 
from  Corporation’s  appears  to  be  two¬ 
fold;  namely,  “in  his  individual 
capacity  as  President  of’  Corporation, 
the  terminology  which  continues  to 
appear  in  the  caption  of  the  proceeding 
(supra)  and,  simply,  “in  his  individual 
capacity”.  See  Index  No.  23,  Tab  J 
(Notice  of  Claim  at  case  caption  and  1). 
The  Ninth  Circuit  acknowledged  this 
fact  (Memorandum  Opinion  at  1  (“John 
Steven  Johnson  (‘Johnson’),  in  his 
individual  capacity  and  as  president”  of 
Corporation  (emphasis  added)).  But,  in 
remanding  the  case,  the  Court  expressly 
limited  the  liability  question  to  the 
individual  capacity  (id.  at  5 
(“Petitioners  finally  contend  that  the 
FHWA  erred  in  holding  both  Johnson, 
in  his  individual  capacity,  and  the 
company  liable  for  the  $19,700  fine.” 
(emphasis  added)). 

I  shall  not,  therefore,  be  deciding  the 
issue  of  whether  “a  corporate  officer 
may  be  held  jointly  and  severally  liable 
with  the  corporate  entity  for  the 
violations,”  as  suggested  by  Agency.  See 
Memorandum  at  14-15.  Although,  as 
shortly  to  be  found.  Respondent  was 
president  of  Corporation,  this  is  only 
one  of  a  number  of  capacities  he  acted 
in  at  Corporation.  Moreover,  the  1980 
and  1984  Acts,  in  terms,  require 
resolution  of  Respondent’s  liability  as 
an  individual  for  the  violations  at 
Corporation  on  the  basis  of  whether. 

Respondent  was  a  “person”  who 
knowingly  violated  the  financial 
responsibility  regulations  or  an  “employee” 
who  acted  without  knowledge  of  them  within 
the  meaning  of  49  U.S.C  10927  note;  and 

Respondent  was  a  “person”  and  was  an 
“employee”  within  the  meaning  of  49  U.S.C. 
521(b)(2)(A). 


749  U.S.C  521(b)(2)(A)  is  in  Section  213(b)  of  the 
1984  Act. 
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V.  Summary  Judgment  Requirements 

The  FHWA’s  procedura,  rules  in  49 

CFR  part  386  do  not  refer  t  o  motions  for 
summary  judgment.  I  am  empowered, 
however,  “[tjo  consider  and  rule  upon 
all  procedural  and  other  motions 

*  *  49  CFR  386.54(b)(6).  The  rules 

also  provide  that  ‘‘[a]n  application  for 
an  order  or  ruling  not  otherwise  covered 
by  these  rules  shall  be  by  motion 

*  *  *”  and  that  “[a]ll  motions  filed 
after  the  matter  is  called  for  hearing 
shall  be  to  the  administrative  law 
judge.”  49  CFR  §  836.35(a).  See  also 
Woodbury  Horse  Transportation,  Inc., 

55  FR  43272  (October  26, 1990). 

The  FHWA’s  procedural  rules  further 

rovide  that  evidence  presented  at 

earings  conducted  imder  Part  386  is 
subject  to  the  Federal  Rules  of  Evidence. 
I  shdl  similarly  apply  requirements  and 
case  law  applicable  to  motions  for 
siunmary  judgment  pirrsuant  to  Rule  56 
of  the  Federal  Rules  of  Civil  Procedure. 
Accordingly, 

The  judgment  sought  shall  be  rendered 
forthwith  if  the  pleadings,  depositions, 
answers  to  interrogatories,  and  admissions  on 
file,  together  with  the  affidavits,  if  any,  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party  is 
entitled  to  a  judgment  as  a  matter  of  law. 

[Fed.  R.  Civ.  P.  56,  28  U.S.C.]. 

VI.  Respondent’s  Counter-Motion  for 
Summary  Judgment  Without  Merit 

In  the  instant  proceeding.  Respondent 
has  relied  on  essentially  one  argument 
in  virtually  every  pleading  filed:  the 
proceeding  is  allegedly  being  conducted 
contrary  to  the  Ninth  Circuit’s  remand 
order,  and  the  controlling  statutes  and 
agency  regulations.  Respondent  has 
maintained  that  conducting  an  oral 
evidentiary  hearing  is  impermissible 
because  ‘‘[t]he  plain  meaning  *  *  *  (of 
the  Ninth  Circuit’s  remand  order]  is  that 
the  hearing  is  to  be  on  the  record  as 
made  by  the  AGENCY  in  the  past  for  the 
fine  imposed  in  the  past,  and  not  some 
new  one-sided  augmentation  by  a  new 
investigation.”  (Pleading  filed  March  19, 
1992,  at  4  (emphasis  in  original)). 
Respondent  has  maintained  that  the 
statutory  and  regulatory  schemes  for 
civil  forfeitures  require  all  evidentiary 
matters  to  be  in  the  possession  of  the 
agency  in  advance  of  its  issuance  of  a 
notice  of  claim  involving  such  a 
forfeiture.  (Pleading  filed  June  18, 1992, 
at  2). 

I  have  held  that  the  latter  contention 
is  “patently  false,”  there  being  nothing 
in  the  imderlying  statutes  or  the 
agency’s  rules  of  practice  which 
requires  the  Associate  Administrator  to 
have  in  his  possession,  when  issuing  a 
notice  of  claim,  every  piece  of  evidence 
necessary  to  prove  the  charges  therein. 


Indeed,  I  emphasized  that  the  rules  of 
practice  specifically  set  out  the  scope 
and  means  of  discovery  that  parties  may 
conduct  after  the  commencement  of 
such  actions,  see  49  (3R  386.37-45. 
(Order  served  July  2, 1992,  at  2.) 

As  to  the  former  contention,  I  have 
held  that: 

[Tlhe  Court  found  the  record  before  it 
inadequate  to  support  the  agency’s  action 
finding  Respondent  liable  for  the  fine  and,  in 
terms,  remanded  that  action  ‘for  further 
consideration  by  the  FHWA.’  (Memorandum 
Opinion  at  2.)  Respondent,  therefore,  is  not 
presently  liable  and  will  only  become  liable 
for  the  fine,  if  at  all,  on  the  basis  of  the 
evidentiary  record  to  be  established  in  this 
proceeding.  [Order  served  May  26, 1992,  8 
n.ll  (emphasis  added)].s 

I  concluded,  furthermore,  at  the  outset 
of  the  proceeding  that  although 
admission  of  the  administrative  and  the 
judicial  records  into  the  proceeding’s 
evidentiary  record  would  be  permitted, 
neither  contained  sufficient  factual 
information  for  determining 
Respondent’s  liability  for  the  fine,  with 
the  possible  exception  of  establishing 
liability  for  the  recordkeeping 
violations.  (Order  served  May  26, 1992, 
at  5-6,  8).  Throughout  the  proceeding  I 
also  stressed  that  the  legal  issue  of 
Respondent’s  liability  involves  “the 
factual  question  of  the  relationship 
between  Respondent  and  Corporation 
and  of  the  duties  and  activities 
Respondent  performed  in  relation  to 
Corporation.”  Order  served  March  3, 
1992,  at  5.  See  also  Orders  served  June 
24, 1992,  July  8, 1992,  September  1, 
1992. 

Despite  all  the  foregoing.  Respondent 
has  elected  to  proceed  with  a  cmmter- 
motion  for  summary  judgment  based 
solely  on  the  ground  that  no 
“amendment”  to  the  Notice  of  Claim  is 
proper  and  the  evidentiary  record, 
closed  as  of  the  agency’s  final  action  on 
the  Notice  of  Claim,  is  factually 
sufficient  to  demonstrate  Respondent’s 
nonliability  for  the  $19,700  civil 
penalty.  I  deny  the  coimtermotion. 

Vn.  Agency’s  Motion  for  Summary 
Judgment 

A.  Respondent’s  Opposition  Without 
Merit 

In  opposing  Agency’s  Motion  for 
Summary  Judgment,  Respondent 
reiterates  &e  above  contentions.  I  find 
them  wholly  without  merit  as  a  defense 


■  It  is  to  be  noted  that  no  evidentiary  hearing  has 
ever  been  held  to  date,  in  this  case.  I^en  first 
before  the  FHWA,  Respondent  failed  to  make  a 
timely  request  for  a  hearing  and  the  agency’s 
subs^uent  refusal  to  conduct  a  hearing,  along  with 
the  alleged  impermissibility  of  imposing  the  fine 
against  Respondent,  were  the  matters  appealed  by 
Respondent  and  Corporation  to  the  Ninth  Circuit 


against  the  motion.  But,  Respondent 
also  proffers  one  new  argument.  By 
means  of  an  affidavit  attached  to  the 
opposition,  Mr.  Johnson  asserts:  “I  can 
categorically  declare  that  I  was  not 
actively  involved  in  the  day  to  day 
running  of  the  company;  I  was  operating 
a  wholesede  produce  company,  and  left 
the  management  and  operation  of  the 
trucking  company  [Corporation]  to 
others.  [Id.  at  3  (emphasis  added)). 
Ostensibly,  Respondent  argues  that  the 
affidavit  is  provided  to  coimter  “the 
new  contentions”  in  an  affidavit 
attached  to  the  agency’s  motion. 
(Opposition  at  4;  Rejoinder  at  12-14).9 

Respondent  has  been  well  aware  from 
the  start  of  the  proceeding  that  Agency 
considered  the  fact  established  that 
Respondent  ran  the  day-to-day 
operations  of  Corporation,  see  Notice  of 
Claim  at  Index  No.  23  at  Tab  I,  yet,  as 
shown  above.  Respondent  has  not  only 
had  abimdant  opportunity  to  have  an 
oral  evidentiary  hearing  concerning  his 
duties  and  activities  at  Corporation,  a 
hearing  he  has  repeatedly  argued 
against,  but  he  has,  through  his  refusal 
to  answer  certain  requests  of  admission, 
effectively  admitted  the  facts  which 
show  his  personal  involvement  and 
responsibility.  See  page  10  below. 

“The  doctrine  of  judicial  estoppel 
*  *  *  is  invoked  to  prevent  a  party  from 
changing  its  position  over  the  course  of 
judicial  proceedings  when  such 
positional  changes  have  an  adverse 
impact  on  the  judicial  process.” 
Religious  Tech.  Ctr.,  Ch.  of  Scientology, 
869  F.2d  1306, 1311  (9th  Cir.  1989).  See 
also  Russell  v.  Rolfs,  893  F.2d  1033, 

1037  (9th  Cir.  1990).  The  basis  for  the 
doctrine  of  judicial  estoppel  and  the 
basis  for  preventing  the  use  of 
inconsistent  assertions  is  “to  protect 
against  a  litigant  playing  ‘fast  and  loose 
with  the  courts’ *  *  Rockwell 
Intern,  v.  Hanford  Atomic  Metal  Trades, 
851  F.2d  1208, 1210  (9th  Cir.  1988). 

I  consider  Respondent’s  litigating 
tactics  in  this  proceeding  well  within 
the  category  of  playing  “fast  and  loose” 
with  the  administrative  hearing  process. 
I  will  not  permit  Respondent,  at  this  late 


•The  Agency's  affidavit  is  from  FHWA  Safety 
Specialist  Mark  D.  Gilmore,  who  declares: 

During  the  latter  part  of  April  1989  (April  26  and 
27)  and  on  May  9, 1989, 1  conducted  a  compliance 
review  of  STEVE  JOHNSON  &  SONS  TRUCKING, 
INC.,  a  closely-held  corporation  which  listed  JOHN 
STEVEN  JOHNSON  (President)  and  his  wife, 
Colleen  R.  Johnson  (Secretary  Treasurer)  as  officers 
of  the  corporation.  "To  the  best  of  my  recollection 
and  knowledge,  Harlan  W.  Huber,  the  dispatcher, 
and  a  female  employee  were  the  only  employees 
other  than  drivers  who  were  employed  by  the 
corporation.  Based  upon  my  observations  during 
the  investigation  of  STEVE  JOHNSON  &  SONS 
TRUCKING,  INC.,  these  employees  reported  directly 
to  Mr.  Johnson  who  was  actively  involved  in 
running  the  company.  IJd.  at  1 3  (emphasis  added)). 


62472 


Fedwal  Register  /  Vol.  58,  No.  226,  /  Friday,  November  26,  1993  /  Notices 


date,  to  plead  a  change  in  his  position. 
Moreover,  the  overwhelming  factual 
information  provided  by  Respondent,  as 
a  result  of  Agency’s  discovery,  is 
entirely  contrary  to  any  notion  that 
during  the  relevant  time  period 
Respondent’s  full-time  occupation  was 
something  other  than  running 
Corporation  or  even,  indeed,  that  there 
were  any  others  responsible  for  the 
management  and  operation  of 
Corporation. 

B.  Facts  Deemed  Admitted  May  be  the 
Basis  for  Summary  Judgment 

Agency  served  Respondent  with  20 
requests  for  admission  on  June  11, 1992. 
See  Appendix.  On  Jime  18, 1992, 
Respondent  filed  objections  on  grounds 
of  relevance  to  all  but  two  of  the 
requests  (Request  Nos.  3  and  16).  By 
Order  served  July  8, 1992,  the  objections 
were  overruled.  In  the  meantime,  on 
June  22, 1992,  Respondent  had  filed  a 
response  admitting  Request  No.  3  and 
denying  Request  No.  16.  In  a  second 
response  filed  July  21. 1992,  submitted 
in  compliance  with  the  July  8, 1992 
Order  directing  Respondent  to  file  an 
answer  to  the  outstanding  requests. 
Respondent  stated  that  he  "will  elect  to 
answer  *  *  *  vvith  silence.’’  By  Order 
served  September  1, 1992, 1  held  that 
Respondent’s  answer  was  deemed 
admission  of  the  matters  and  facts  set 
forth  in  the  18  outstandine  requests. 

The  FHWA’s  procedurau  rule  on 
requests  for  adii^ssion  in  49  CFR 
386.44(a)  provides  that  “(2)  Each  matter 
for  which  an  admission  is  requested 
*  *  *  is  admitted  unless  wit^  15  days 
after  service  of  the  request  (or  such 
alternate  date  as  may  be  set  by  the 
administrative  law  judge),  the  party  to 
whom  the  request  is  directed  serves 
upon  the  party  requesting  the  admission 
a  written  answer  signed  b^y  the  party  of 
his/her  attorney’’;  and  that  “(3)  Each 
answer  must  specify  whether  the  party 
admits  or  denies  the  matter.  If  the 
matter  cannot  be  admitted  or  denied, 
the  party  shall  set  out  in  detail  the 
reasons,’’ 

This  agency  rule  mirrors  Rule  36  on 
requests  for  admission  in  the  Federal 
Rules  of  Qvil  Procedure.  28  U.S.C.,  and 
it  is  well  settled  that  "admissions 
obtained  under  rule  36,  including 
matters  deemed  to  be  admitted,  can 
form  the  basis  for  granting  summary 
judgment  (under  rule  56).’’  First  Nat. 
BonJc  Co.,  Etc.  v.  Insurance  Co.,  606  F.2d 
760,  766  (7th  Or.  1979)  (emphasis 
added).  Furthermore,  imanswered 
requests  for  admissions  constitute 
matters  deemed  to  be  admitted  and  they 
"may  properly  serve  as  an 
uncontroverted  basis  for  purposes  of 
summary  judgment,  Bowles  v.  Batson, 


61  F.  Supp.  839  (D.S.C.  1945),  affd 
Batson  v.  Porter,  154  F.2d  566  (4th  Cir. 
1946).’’  Kirkland  v.  Cooper,  438  F. 

Supp.  808,  811-12  (D.S.C  1977).  See 
also  Anchorage  Associates  v.  VJ.  Bd.  of 
Tax  Review,  922  F.2d  168, 176  n.7  (3d 
Cir.  1990):  Goodman  v.  Mead' Johnson  6r 
Co.,  534  F.2d  566,  573  (3d  Cir.  1976), 
cert,  denied,  429  U.S.  1038;  U.S.  v. 
Kasubosld,  834  F.2d  1345, 1350  (7th  Cir. 
1987):  Dukes  v.  South  Carolina  Ins.  Co., 
770  F.2d  545,  548-49  (5th  Qr.  1985); 
Donovan  v.  Carls  Drug  Co.,  Inc.,  703 
F.2d  650, 651  (2d  Or.  1983). 

The  justification  given  by  Respondent 
for  his  "silence”  answer  to  Agency’s  18 
requests  for  admission  was  the  oft 
repeated  argument  of  "the  clear 
invalidity  of  the  present  Post-Notice  of 
Claim  investigation.”  coupled  with  an 
alleged  "impUcit  right”  of  the  receiver 
of  a  request  for  admission  "to  remain 
silent”  under  49  C.F.R.  386.44(a)(2). 
(Response  filed  July  21, 1992,  at  1-2). 

My  ^ptember  1, 1992  Order  pointed 
out,  once  again,  that  Respondent’s 
questioning  of  the  "validity”  of  the 
proceeding  had  been  previously 
considered  and  rejected.  I  further  held 
that  Respondent  was  reading  into  the 
agency’s  rules  of  practice  governing 
requests  for  admi^ion  an  "implicit 
right”  that  did  not  exist 

In  any  event,  revisiting  Respondent’s 
answer  merely  reinforces  the  conclusion 
that  it  foiled  to  comply  with  the 
procedural  requirement,  common  both 
to  the  agency’s  rule  and  Rule  36  of  the 
.  Federal  Rules  of  Civil  Procedure,  that 
the  only  means  by  which  a  party  can 
avoid  “admitting”  a  request  for 
admission  is  to  file  an  answer 
specifically  denying  the  request,  in 
whole  or  in  part,  or  detailing  why  the 
request  cannot  be  admitted  or  denied. 
Then,  as  now.  Respondent’s  "silence” 
answer  leaves  no  question  but  that  the 
Agency’s  18  requests  for  admission 
must  and  are  deemed  admitted  for 
purposes  of  the  proceeding  and,  at  this 
time,  for  piirposes  of  ruling  on  the 
agency’s  summary  judgment  motion. 

I  reiterate,  furthermore,  that 
Respondent’s  ill-conceived  attempt  to 
argue  here,  for  the  first  time,  a  new 
factual  position  on  his  duties  at 
Corporation  will  not  be  permitted.  The 
rules  of  practice  provide  that  “[a]ny 
matter  admitted  is  conclusively 
established  unless  the  *  *  * 
administrative  law  judge  permits 
withdrawal  or  amendment.”  49  CFR 
386.44(b)  (emphasis  added).  Respondent 
has  made  no  request  for  such  relief  and 
the  time  has  long  passed  when  I  would 
consider  such  a  request  to  be  timely 
made. 


C.  No  Material  Facts  in  Issue 

I  find  that  when  the  violations 
occurred,  Steve  Johnson  &  Sons 
Trucking,  Inc.,  was  an  authorized  for- 
hire  carrier  of  general  freight  under 
Interstate  Commerce  Commission 
Docket  No.  182717.  (Index  No.  23  at 
Tabs  I.  K). 

I  find  that  at  such  time,  at  Steve 
Johnson  &  Sons  Trucking,  Inc. 
Respondent  and  his  wife  were  the  only 
officers,  directors,  and  shareholders. 
Respondent  was  president;  his  wife  was 
secretary/treasurer.  (Appendix  at 
Request  Nos.  2-3, 10-14, 17-18).  All 
profits  and  losses  from  the  business 
accrued  to  Respondent  and  his  wife. 
(Appendix  at  Reouest  No.  15). 

I  find  that  the  dispatcher  was  Harlan 
W.  Huber  and  that  Respondent 
supervised  Mr.  Huber.  (Index  No.  23  at 
Tab  K;  Ap{)endix  at  Request  No.  19). 

I  find  that  Respondent  was  manager 
and  supervised  daily  operations. 
(Appendix  at  Request  Nos.  1, 4). 
Respondent  was  responsible  for  hiring, 
firing,  training,  and  directly  supervising 
all  emplo3rees,  including  dispatchers 
and  drivers;  and  for  directly  supervising 
any  persons  involved  in  hiring,  firing, 
and  training  the  employees.  (Appendix 
at  Request  Nos.  5-9, 19).  Respondent 
supervised  accident  reporting. 
(Appendix  at  Request  No.  20). 

I  find  that  Respondent  devoted  all  of 
his  working  time  to  carrying  out  the 
foregoing  duties  and  activities. 
(Production  of  Document  No.  4).io 

In  light  of  the  statutory  and  regulatory 
provisions  to  be  applied  in  this  case,  as 
now  discussed,  I  conclude  that  there  are 
no  material  facts  in  issue. 


D.  Agency  Entitled  to  Summary 
Judgment  as  a  Matter  of  Law 

1.  Respondent  is  Liable  for  the  Financial 
Responsibility 

In  the  Motor  Carrier  Act  of  1980, 
Congress  provided  that  “any  person” 
who  "knowingly  violates”  a  financial 
responsibility  regulation  promulgated 
by  the  FHWA  is  Uable  for  a  civil 
penalty.  Congress  excepted  from  such 
liability,  "an  employee  vdio  acts 
without  knowledge.”  49  U.S.C.  10927 
note. 

In  answering  the  Notice  of  Claim, 
Respondent  did  not  dispute  the  facts 
relating  to  the  financial  responsibility 
charge;  i.e.,  that  five  interstate  trips  were 
operated  by  Corporation  in  which 
Ammonium  Nitrate  Fertilizer,  a 


Production  of  Documents  No.  4  contains  the 
1986  (tax  year,  April  1, 1986-March  31, 1989)  U.S. 
Corporation  Income  Tax  Return  of  Steve  Johnson  k 
Sons  Trucking,  Inc.,  and  it  gives  the  percentage  of 
time  Respondent — listed  as  the  only  “Officer”  of 
Corporation — ^“devoted  to  business"  as  "ALL”. 
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hazardous  material,  was  transported 
without  the  minimum  level  of  liability 
insurance  required  by  49  CFR  387.7(a), 
see  Index  No.  23  at  Tab  K,  Nos.  1-5,  but 
he  now  denies  that  he  “knew" 
Corporation  was  transporting  the 
product,  see  Appendix  at  Request  No. 

16.  In  his  answer  to  the  Notice  of  Claim 
Respondent  also  denied  that  he 
“knowingly”  violated  49  CFR  387.7(a), 
see  Index  No.  23  at  Tab  I. 

Respondent’s  current  position,  that  he 
did  not  know  about  the  trips  and  the 
tremsporting  of  Ammonium  Nitrate 
Fertilizer,  is  not  credible.  I  have  before 
me  a  written  statement  signed  by 
Respondent,  dated  April  27, 1989, 
which  he  provided  to  the  FHWA  during 
its  investigation  of  Corporation. 
Respondent  states  therein: 

Since  January  1, 1989  to  the  present  date, 
Steve  Johnson  &  Sons  Trucking,  Inc.,  has 
transported  eleven  (11)  shipments  of 
hazardous  materials  *  *  *  The  reason  that 
we  failed  to  have  the  required  $1,000,000.00 
of  public  liability  for  transporting  hazardous 
materials  is  that  even  though  the  trailers  were 
placarded  oxidizer,  I  didn’t  think  it  was 
considered  a  hazardous  material.  [Index  No. 
23  at  Tab  K  (Exhibit  No.  1,  Document  6)]. 

Where  transportation  of  hazardous 
materials  is  concerned,  “a  civil  penalty 
may  be  imposed  only  upon  proof  that 
the  defendant  knowingly  committed  the 
act  which  constitutes  the  violation  {it  is 
not  necessary  to  show  that  he  knew  the 
act  constituted  a  violation)  *  *  S. 
Conf.  Rep.  No.  1347,  93d  Cong.,  2d  Sess. 
23,  reprinted  in  1974  U.S.  Code  Cong.  & 
Admin.  News  7669,  7686  (emphasis 
added).  The  Supreme  Court  has  also 
recognized  that  where  offenses 
involving  dangerous  products  are 
concerned,  while  strict  or  absolute 
liability  is  not  imposed,  “the  probability 
of  regulation  is  so  great  that  anyone  who 
is  aware  that  he  is  in  possession  of  them 
or  dealing  with  them  must  be  presumed 
to  be  aware  of  the  regulation."  United 
States  V.  International  Min’Is  Corp.,  402 
U.S.  558,  565  (1971)  (emphasis  added). 
See  also  TCI  Corporation,  FAA  Order 
No.  92-77  (December  22, 1992). 

Respondent,  therefore  is  properly 
charged  with  the  requisite  loiowledge 
that  hazardous  materials  were  being 
transported.  As  discussed  below,  he 
must  also  be  charged  not  only  with  the 
requisite  knowledge  that  a  minimal 
level  of  liability  insurance  was  needed 
for  its  transportation  by  interstate  motor 
carrier  but  dso  with  personal  liability 
for  the  illegal  transportation,  pursuant 
to  49  U.S.C.  10927  note  and  49  CFR 
387.7(a). 

'The  word  “person”  is  not  defined  in 
the  1980  Act,  however.  Congress  has 
provided,  as  an  overall  rule  of  statutory 
construction,  that  “[i]n  determining  the 


meaning  of  any  Act  of  Congress,  unless 
the  context  in^cates  otherwise,”  the 
word  “person”  includes  "corporations 

*  *  •.as  well  as  individuals.  1  U.S.C. 

1  (emphasis  added).  Consistent 
therewith.  Congress  expressly  provided 
in  the  Motor  Carrier  Safety  Act  of  1984 
that  the  word  “person”  means  “any 
individual,  partnership,  association, 
corporation,  business  trust,  and  any 
other  organized  group  of  individuals 

*  *  *.”49App.  U.S.C.  2503(6) 

(emphasis  added).  As  a  general  rule  of 
statutory  construction.  Congress  also 
directecl  that  “words  importing  the 
singular  include  and  apply  to  several 
persons,  parties  or  things  *  *  1 

U.S.C.  1  (emphasis  added). 

I  conclude,  therefore,  that  Congress 
did  not  limit  the  FHWA,  in  enforcing 
financial  responsibility  requirements,  to 
citing  one  “person”  for  a  violation;  a 
corporation  and  an  individual  may  both 
be  cited,  as  in  this  case.  Furthermore, 
given  Respondent’s  position  at  the  co¬ 
respondent  corporation  as  officer, 
director,  shareholder,  full-time  manager 
of  all  employee  hiring,  firing,  and 
training,  and  full-time  supervisor  of  all 
employees  and  daily  operations,  I  also 
conclude  that  Respondent  falls  into  the 
category  of  “individual”  In  relation  to 
the  corporate  respondent.  "The  best 
indicator  of  what  statutory  words  mean 
is  what  they  say.”  Finnegan  v. 

Matthews,  641  F.2d  1340, 1344,  (9th  Cir. 
1981).  See  also  Rivera  v.  Becerra,  714 
F.2d  887,  893  (9th  Or.  1983).  There 
remains,  then,  the  question  of 
“knowingly”  and  Respondent’s  status  as 
an  “employee”  at  Corporation  acting 
“without  Imowledge”  within  the 
meaning  of  49  U.S.C.  10927  note. 

The  legislative  history  of  the  1980  Act 
indicates  that  it  effected  changes  in  the 
Interstate  Commerce  Act  which  had 
governed  regulation  of  the  motor  carrier 
industry  in  the  United  States  since 
1935.  H.R.  Rep.  No.  1069,  96th  Cong., 

2d  Sess.  2,  reprinted  in  1980  U.S.  Code 
Cong.  &  Admin.  News  2283,  2284.  Also 
indicated  is  Congressional  concern  that 
the  changes  “mi^t  have  some  impacts 
on  safety”  and,  specifically,  concern 
“that  minimum  Vandal  responsibility 
requirements  were  needed  whether  or 
not  any  change  was  made  in  the 
economic  regulatory  scheme.”  Hence, 
the  1980  action  by  Congress  on  finandal 
responsibility  was  “to  encourage  the 
carriers  to  engage  in  practices  and 
procedures  that  will  enhance  the  safety 
of  their  equipment  so  as  to  afford  the 
best  protection  to  the  public.”  Id.  at  42, 
2324  (emphasis  added). 

The  FHWA,  accordingly,  was  direded 
“to  establish  regulations  to  require 
minimal  levels  of  finandal 
responsibility  suffident  to  satisfy 


liability  amounts  *  *  *  covering  public 
liability,  property  damage,  and 
environmental  restoration  for  the 
transportation  of  property  for  hire  by 
motor  vehicle  in  me  United  States 
*  *  49  U.S.C.  §  10927  note.  And 

Congress  provided  that  failure  to  adhere 
to  the  agency’s  regulations  would  result 
in  civil  penalty  liability.  Id. 

'The  foregoing  resulted  in  the 
regulation  here  in  issue,  49  CFR 
387.7(a),  which  obligates  motor  carriers 
to  have  certain  minimum  levels  of 
financial  responsibility,  see  note  2, 
supra.  By  regulation,  the  definition  of  a 
“motor  carrier”  is  “a  for-hire  motor 
carrier  *  •  *  of  property”  and  the  term 
includes  “a  motor  carrier’s  agents, 
officers  and  representatives  as  well  as 
employees  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers  •  *  *.”49  CFR 
390.5  (emphasis  added). 

Responaent,  at  Corporation,  not  only 
was  an  officer  but  also  clearly  falls 
within  the  category  of  an  employee 
responsible  for  hiring,  supervising,  and 
training  drivers.  He  was  also  responsible 
for  diredly  supervising  the  person 
dispatching  drivers.  In  sum,  at 
Corporation,  Respondent  was  an 
individual  who  can  be  regarded  as  a 
motor  carrier  charged  with  the  duty  to 
maintain  minimum  levels  of  financial 
responsibility,  as  contemplated  by 
statute  and  regulation. 

As  for  Respondent’s  knowledge  or 
lack  thereof  of  the  financial 
responsibility  obligation,  it  is  well 
settled  that  in  a  regulated  industry  such 
as  interstate  commerce — ^the  first 
Interstate  Commerce  Act  having  been 
enacted  in  1887 — Congress  frequently 
intends  penalties  to  be  the  effective 
means  of  regulation  and,  thus,  “[s]uch 
legislation  ffispenses  with  the 
conventional  requirement  for  criminal 
conduct — awareness  of  some 
wrongdoing.  In  the  interest  of  the  larger 
good  it  puts  the  burden  of  acting  at 
hazard  upon  a  person  otherwise 
innocent  but  standing  in  responsible 
relation  to  a  public  danger.”  United 
States  V.  Dottevweich,  320  U.S.  277, 
280-81  (1943).  See  also  United  States  v. 
Balint,  258  U.S.  250  (1922);  United 
States  V.  Freed,  401  U.S.  601  (1970); 
United  States  v.  International  Min  Is 
Corp.,  supra,  402  U.S.  558. 

It  is  also  well  settled  that  all  citizens 
are  charged  with  knowledge  of  the 
United  States  Statutes  at  L^e,  Federal 
Crop  Ins.  Corp.  v.  Merrill,  332  U.S.  380, 
384  (1947);  and,  more  significantly,  that 
those  who  deal  with  the  Government  are 
expected  to  know  the  law.  Heckler  v. 
Community  Health  Services,  467  U.S. 

51,  63  (1984).  Moreover,  Congress  has 
provided  that  “the  appearance  of  rules 
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and  regulations  In  the  Federal  Register 
gives  legal  notice  of  dieir  contents.” 
Federal  Crop,  supra  332,  U.S.  at  385. 

See  also  44  U.S.a  1507. 

I  conclude,  therefore,  that 
Respondent,  in  die  individual  capacities 
he  held  at  Corporation  as  indicated 
above,  was  by  law  on  notice  of  Federal 
requirements  for  insurance  in 
transporting  in  interstate  commerce  the 
hazardous  materials  which,  in  fact  and 
by  express  acknowledgment  of 
Respondent,  were  transported  without 
the  proper  insurance.  C/.  Wisconsin 
Protein  Carriers,  Inc.,  55  Fed.  Reg. 

43277, 43278  (October  26, 1990). 

Furdiermore,  Respondent  cannot  be 
regarded  as  unfamiliar  with  regulatory 
obligations  imposed  on  interstate  motor 
carriers.  Prior  to  Respondent’s 
association  with  Steve  Johnson  &  Sons 
Trucking.  Inc.,  he  had  been  an  officer 
and  director  of  W.L.  Davis  Trucking, 
Inc.,  an  interstate  common  carrier 
investigated  by  the  FHWA  in  1977,  and 
found  to  be  in  violation  of  agency 
regulations.  In  addition.  Steve  Johnson 
&  Sons  Trucking,  Inc.,  had  been  earUer 
investigated  by  the  FHWA,  in  May  1988, 
at  whi^  time  it  received  a  conditional 
safety  rating.^  See  Index  No.  23  at  Tab 
K  (Exhibit  Abstract  A).i2  Cf.  Trinity 
Transportation,  57  FR  28737,  28742 
(June  26, 1992);  Yankee  Trails,  Inc.,  55 
FR  43274, 43276  (October  26. 1990). 

Accordingly,  I  hereby  find 
Respondent  liable,  jointly  and  severally 
with  Corporation,  for  the  $10,000  civil 
penalty  assessed  by  the  FHWA  for  the 
five  instances  when  improperly  insured 
transportation  of  hazardous  materials 
occurred, 

2.  Respondent  is  Liable  for  the 
Recordkeeping  Violation 

In  the  Motor  Carrier  Safety  Act  of 
1984,  Congress  provided  that  ‘‘any 
person”  who  commits  an  act  which 
violates  a  recordkeeping  regulation 
promulgated  by  the  FHWA  is  liable  for 


"49  CFR  3as.3(2)  provides  that  a  conditional 
safety  rating  means  “a  motor  carrier  does  not  have 
adequate  s^ty  management  controls  in  place  to 
ensure  compliance  with  the  safety  fitness  standard 
that  could  result  in  the  occurrences  listed  in  (49 
CFRI  385.5(a)  through  (h).*’ 

49  CFR  385.S(a)  through  (h)  includes,  “(b) 
Inadequate  levels  of  financial  responsibility  (part 
387)“;  “(0  Nonreporting  of  accidents  (part  394)“; 
and  “(g)  The  use  of  fatigued  drivers  (part  395)". 

'2 1  note  that  the  FHWA's  compliance  review 
report  on  Steve  (ohnson  ft  Sons  Trucking.  Ina. 
dated  May  20. 1988.  lists  as  “persons  interviewed 
during  this  review”:  Paul  Martin,  with  the  title 
“safety  director";  and  Steve  Dement,  with  the  title 
“vice  president  “(Index  No.  23  at  T^  K  (Exhibit 
Abstract  A).  At  the  time  of  the  violations  here  in 
issue,  however.  1  must  consider  it  established, 
through  Respondent's  deemed  admission,  that 
Respondent  and  his  wife  were  the  compan3r's  only 
officers  and  directors,  see  Appendix  at  Request  Na 
13. 


a  civil  penalty.  Ckingress  made  no 
exception  for  persons  who  are 
en^loyees.  49  U.S.C  521(b)(2)(A). 

The  recordkeeping  violations  in  issue 
against  Respondent  involved  two  kinds 
of  violations:  failure  to  timely  report 
accidents  as  required  by  49  CFR 
394.9(a):  and  requiring  or  permitting 
false  driver  records  of  duty  status  in 
violation  of  49  (^FR  395.8(e).  In 
answering  the  Notice  of  Claim, 
Respondent  admitted  the  failure  to 
report  accidents,  but  asserted  that  ‘‘I 
personally  did  not  Icnow  the  violationis] 
took  place  and  furthermore  was  not 
aware  of  the  requirement  to  report  such 
accidents.”  As  to  the  driver  record 
violations.  Respondent  denied  personal 
liability  “for  every  driver  who  makes  a 
mistake.”  (Index  No.  23  at  Tab  I). 

Ckmgress  intended  the  1984  Act  to: 

[Plromote  the  safe  operation  of  commercial 
motor  vehicles,  to  miirimize  dangers  to  the 
health  of  operators  of  commercial  motor 
vehicles  and  other  employees  whose 
employment  directly  afferts  motor  carrier 
safety,  and  to  assure  increased  compliance 
with  traffic  laws  and  with  the  commercial 
motor  vehicle  safety  and  health  rules, 
regulations,  standards,  and  orders  Issued 
pursuant  to  this  Act  [49  U.S.C  2501). 

Issued  by  the  FHWA  thereunder  were 
the  recordkeeping  regulations  in  49  CFR 
394.9(a),  obligating  motor  carriers  to  file 
accident  reports,  see  note  4.  supra;  and 
in  49  CFR  395.8(e).  obligating  drivers 
and/or  comers  to  ensure  that  drivers’ 
records  of  duty  status  were  accurate,  see 
note  5.  supra. 

The  nexus  between  required  reporting 
of  accidents  and  motor  carrier  safety  is 
obvious.  The  felsification  of  driver 
records  is  equally  a  matter  of  safety. 

Congress  recognized  that  interstate 
highway  safety  is  a  national  problem  and  that 
excessive  hours  spent  in  driving  over  the 
road  endangers  odiers  using  the  highw’ays  as 
well  as  the  individual  driving;  that  the  only 
practical  way  to  exercise  control  over 
independent  day  and  night  around  the  clock 
truck  drivers  is  to  limit  their  continuous 
hours  of  operation;  that  to  enforce  such,  a  log 
showing  time  on  and  off  duty,  time  spent  in 
driving  as  well  as  time  spent  in  the  sleeper 
berth  is  required  to  be  kept  and  filed  each 
day  or  at  the  completion  of  each  trip  with  the 
employing  motor  carrier.  Congress  did  not 
deem  it  an  undue  burden  *  *  *  to  impose  on 
the  motor  carrier  the  burden  of  policing  such 
to  determine  their  truth  or  falsity.  [United 
States  V.  Sawyer  Transport,  Inc.,  337  F.  Supp. 
29,  30  (D.  Minn.  1971),  affd,  463  F.2d  175 
(8th  Cir.  1972]  (emphasis  added)). 

See  also  United  States  v.  E.  Brooke 
Matlock,  Inc.,  149  F.  Supp.  814  (D.  Md. 
1957). 

The  interplay  between  the  statute’s 
designation  of  a  person’s  liability  for 
such  recording  idolations  and  the 
regulations’  motor  carrier  liability  is  the 


same  as  found  in  connection  writh  the 
financial  responsibility  violations.  In 
the  1984  Act,  as  noted  above.  (Congress 
defined  “person”  as,  among  other 
things,  an  individual  and  a  corporation. 
49  App.  U.S.C.  2503(6).  I  conclude, 
therefore,  for  the  same  reasons  given 
above  in  Section  vn.D.l.,  that 
Respondent,  in  relation  to  (Corporation, 
is  an  individual  within  the  meaning  of 
49  U.S.C.  521(b)(2)(A)  and  that  the 
FHWA  is  empowered  by  Congress  to 
assess  liability  against  both  Respondent 
and  Corporation  for  the  recordkeeping 
violations.  Furthermore,  Respondent  as 
an  “individual”  in  relation  to 
Corporation  also  cleeuly  falls  within  the 
category  of  motor  carrier/carrier  for 
purposes  of  49  CFR  394.9(a)  and 
395.8(e).  The  reasons  are  the  same  as  for 
the  financial  responsibility  violations; 
namely,  by  definition  a  “motor  carrier” 
means,  among  other  things,  an  officer 
and  an  employee  responsible  for  hiring, 
supervising,  training,  assigning,  or 
dispatching  of  drivers,  see  49  CFR  390.5. 
In  mis  instance,  moreover,  it  is 
expressly  established  that  Respondent 
supervi^  accident  reporting,  see 
Appendix  at  Request  No.  20. 

I  conclude  that  there  is  no  question  as 
to  “knowingly”  with  regard  to 
Respondent’s  liability  as  an  individual 
for  the  recordkeeping  violations  in 
issue.  The  reasons  are  the  same  as  for 
the  financial  responsibility  violations, 
see  Section  vn.D.l.  Respondent’s 
individual  status  at  Corporation  placed 
him  on  notice  as  a  matter  of  law  as  to 
the  regulatory  requirements  for  accident 
and  driver  reports.  And,  because  of 
Respondent’s  prior  relationship  to 
another  interstate  trucking  company 
with  regulatory  compliance  problems 
and  the  fact  that  at  the  time  of  the 
recordkeeping  violations  at  Corporation, 
the  company  had  a  conditional  safety 
rating  issued  barely  a  year  before  which 
cited  recordkeeping  as  a  problem,  see 
note  11.  supra,  disavowal  by 
Respondent  of  actual  knowledge  of  such 
regulatory  requirements  is  virtually 
impossible  to  accept  imder  any 
circumstances  he  might  argue.  Cf.  A. 
Weinfeld  6-  Sons,  Inc.,  55  FR  43283 
(October  26. 1990);  Horizon 
Transportation,  Inc.,  55  FR  43292 
(October  26, 1990). 

Accordingly,  I  hereby  find 
Respondent  liable,  jointly  and  severally 
with  Corporation,  for  the  $700  civil 
penalty  assessed  by  the  FHWA  for  the 
two  instances  when  motor  vehicle 
accidents  were  not  timely  reported  and 
for  the  $2,000  civil  penalty  assessed  by 
the  FHWA  for  the  four  instances  when 
driver  records  of  duty  status  had  felse 
entries. 
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3.  Respondent  is  Liable  for  the  Safety 
Violations 

The  statutory  basis  for  Respondent’s 
liability  for  the  safety  violations  comes 
from  the  same  section  of  the  Motor 
Carrier  Safety  Act  of  1984  as  does  his 
liability  for  the  recordkeeping  violations 
except  that  while  “any  person”  who 
commits  an  act  which  violates  a  safety 
regulation  promulgated  by  the  FHWA  is 
liable  for  a  civil  penalty.  Congress  did 
limit  such  liability  for  persons  who  are 
employees  13  unless  their  actions 
constituted  gross  negligence  or  reckless 
disregard  for  safety.  49  U.S.C. 
SZKbKZKAl.w 

Respondent’s  answer  to  the  safety 
violations  was  not  to  deny  that  they 
happened,  but  to  disclaim  personal 
responsibility:  “I  can  not  [sic]  ride  with 
every  driver  and  force  them  to  obey  the 
law.”  (Index  No.  23  at  Tab  I  (emphasis 
in  original)).  There  is  also  some 
indication  in  pleadings  before  me  that 
Respondent  considers  himself  an 
employee  for  purposes  of  49  U.S.C 
521(b)(2)(A)  and  the  safety  violations. 

See  Pleading  filed  February  6, 1992,  at 
3  (Respondent,  "as  an  individual 
person — ^was  somehow,  by  some 
unexplained  and  undetected  manner, 
converted  into  an 

11  Congress  defined  "employee”,  in  49  App. 

U.S.C.  2503(2),  as: 

(A)  an  operator  of  a  commercial  motor  vehicle 
(including  an  independent  contractor  while  in  the 
course  of  operating  a  commercial  motor  vdiicle); 

(B)  a  mechanic; 

(C)  a  height  handler;  and 

(D)  any  individuaJ  other  than  an  employer; 

who  is  employed  by  an  employer  and  who  in  the 

course  of  his  or  her  employment  directly  afiects 
commercial  motor  vehicle  safety ....  [Emphasis 
added). 

Congress  defined  "employer”,  in  49  App.  U.S.C 
§  2503(3),  as: 

[Alny  person  engaged  in  business  affecting 
interstate  commerce  who  owns  or  leases  a 
commercial  motor  vehicle  in  connection  with  that 
business,  or  assigns  employees  to  operate  it ...  . 
[Emphasis  added). 

1449  U.S.C  521(b)(2)(A)  also  provides  that  a  dvil 
penalty,  not  to  exce^  $1,000  for  each  violation, 
may  be  assessed  against  "any  person”  and  if  a 
"serious  pattern”  of  safety  violations  exists,  the 
total  amoimt  may  not  exceed  $10,000.  In  the  case 
of  an  employee,  the  dvil  penalty  may  not  exceed 
$1,000. 

Here,  the  ten  safety  violations  were  assessed  by 
the  FHWA  at  $700  each;  the  total  $7,000  fine, 
therefore,  would  comply  with  the  statutory 
requironent  for  serious  pattern  violations  if 
Respondent  is  found  to  be  a  person  sulked  to  such 
hability.  If  Respondent  is  found  to  be  an  employee, 
the  assessed  fine  would,  of  course,  exceed  the 
permissible  limit. 

In  light  of  my  conclusim  below  that  Respondent 
is  not  an  employee  vis-a-vis  the  ten  safety  violations 
for  statutory  and  regulatory  purposes,  the  $7,000 
fine  is  appropriate.  Moreov»,  there  is  no  basis  for 
otherwise  considering  whether  a  "serious  pattern” 
of  safety  violations  in  fad  existed,  see  Agmcy 
Memorandum  at  33-36,  since,  pursuant  to  the 
Ninth  Circuit’s  ruling,  the  violations  are  not  in 
issue. 


‘EMPLOYER,’  *  *  (emphasis  in 
origmal)). 

ine  legislative  history  of  the  1984  Act 
indicates  why  Congress  distinguished 
between  persons/employers  and 
employees  for  purposes  of  their  liability 
for  safety  violations. 

The  Committee  believes  that  an  employee 
who  is  operating  a  commercial  motor  veUcle 
in  a  possly  negligent  manner  or  with 
recld^  disregard  for  safety  and  in  violation 
of  this  title  should  be  subject  to  a  civil 
penalty.  At  the  same  time,  the  Committee 
recognizes  the  fact  that  employees  and 
employers  enjoy  a  different  financial  status. 
The  level  of  penalty  necessary  to  provide  a 
deterrent  to  an  employer  could  have  the 
effect  of  financially  bankrupting  an 
employee.  The  different  levels  of  penalties 
for  employers  and  employees  are  designed, 
therefore,  to  create  adequate  incentives  to 
assure  compliance  with  the  act  (S.  Rep.  No. 
424,  98th  Cong.,  2d  Sess.  11,  reprinted  in 
1984  U.S.  Code  Cong.  &  Adinin.  News  4785, 
4795). 

Simply  applying  the  terms  employer 
and  employee  as  used  in  the  foregoing 
statement  and  in  furtherance  of  the 
public  policy  contained  therein,  I  must 
find  that  Respondent  is  an  “employer” 
at  Steve  Johnson  &  Sons  Trucking,  Inc. 
Respondent,  along  with  his  wife,  was 
the  only  shareholder  in  the  corporation: 
they  alone  received  all  profits/losses 
from  the  business.  Respondent, 
furthermore,  was  the  person  at  Steve 
Johnson  &  Sons  Trucl^g,  Inc.,  who 
hired,  trained,  supervised,  and  fired  all 
of  the  employees — including  all  of  its 
drivers — ^who  carried  out  the  company’s 
business.  He  was  also  the  manager  of 
the  company  and  supervised  its  daily 
operations.  It  would  defy  common  sense 
and  logic  to  conclude  that  simply 
because  the  company  was  a  corporation, 
thereby  rendering  the  corporate  entity 
the  employer,  that  Respondent  is  not 
also  an  employer  who  is  required  by 
Federal  statute  to  assume  responsibility 
for  safety  infractions  committed  by  the 
corporation’s  interstate  truck  drivers. 

In  any  event,  I  am  not  limited  to 
common  sense  and  logic  in  this 
instance.  The  specific  FHWA  safety 
regulations  in  issue,  and  promulgated 
pursuant  to  the  Congressional  mandate 
in  49  U.S.C.  521(b)(2)(A),  are  in  49  CFR 
395.3(a)(1)  and  (b).  TTiese  regulations,  in 
terms,  provide  that  a  motor  carrier  shall 
not  permit  or  require  drivers  to  exceed 
certain  hours  of  service  limitations,  see 
note  6,  supra.  Moreover,  49  CFR  390.11 
provides  that  “{w]henever  ...  a  duty  is 
prescribed  for  a  driver  or  a  prohibition 
is  imposed  upon  the  driver.  It  shall  be 
the  duty  of  the  motor  carrier  to  require 
observance  of  such  duty  or 
prohibition  *  *  ‘."(Emphasis added). 

I  have  foimd  Respondent  to  be  a 
person/individual  within  the  meaning 


of  49  U.S.C.  521(b)(2)(A)  and  motor 
carrier  within  the  meaning  of  the 
FHWA’s  regulations  issued  thereunder, 
which  would  include  49  CFR  395.3(a)(1) 
and  (b).  See  Section  VII.D.2.,  supra.  For 
ptuposes  of  49  U.S.C.  521(b)(2)(A), 
Respondent  must  be  considered  an 
employer  as  defined  in  49  App.  U.S.C. 

§  2503(3),  given  his  overall  management 
responsibihty  at  Corporation,  including 
assigning  employees  to  operate  its 
commercial  motor  vehicles,  see  note  13, 
supra. 

I  find,  again,  that  Respondent’s 
responsibility  for  assigning  employees 
placed  him  on  notice  as  a  matter  of  law 
as  to  the  regulatory  requirement  for 
driver  hours  of  service  limitations.  And, 

I  find  that  Respondent  must  be 
considered  as  having  actual  notice  of 
the  requirements,  see  Section  VII.D.2.; 
note  11,  supra. 

Accordingly,  I  hereby  find 
Respondent  liable,  jointly  and  severally 
with  Corporation,  for  the  $7,000  dvil 
penalty  assessed  by  the  FHWA  for  ten 
instances  when  drivers  were  required  or 
permitted  to  drive  in  interstate 
commerce  in  violation  of  hours  of 
service  limitations. 

Condusion 

Having  granted  Agency’s  motion  for 
summary  judgment.  Respondent  is 
jointly  and  severally  liable  with 
Corporation  for  the  total  amount  of  the 
civil  pendty  involved  herein,  $19,700.15 

My  decision  in  this  Order  becomes 
the  final  decision  of  the  Associate 
Administrator  45  days  after  the  Order  is 
served  imless  a  petition  or  motion  for 
review  is  filed  under  49  CFR  386.61  and 
in  compliance  with  the  requirements  set 
out  in  49  CFR  386.62. 

So  ordered. 

John  ].  Mathias, 

Chief  Administrative  Law  Judge. 

Attachments — ^Appendix — ^Agency 
Requests  for  Admission 

Appendix — Agency  Requests  for  Admission 
Request  No.  1 

Admit  or  deny  that  John  Steve  Johnson 
supervised  the  daily  operations  of  Steve 
Johnson  and  Sons  'Trucking,  Inc.,  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

IS  Agency,  in  the  alternative  in  its  motion  for 
summary  judgment,  requests  partial  summary 
judgment  on  Respondent's  liability  for  the  financial 
responsibility  and  recordkeeping  violations,  alone. 
Agency  provides  no  argument  for  differentiating 
between  his  liability  for  these  violations  and  the 
safety  violations.  Respondent  did  not  address  the 
question.  I  see  no  basis  for  such  distinction  either 
in  fact  or  law  in  this  case. 
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Request  No.  2 

Admit  or  deny  that  John  Steven  Johnson 
served  as  a  director  of  Steven  Johnson  and 
Sons  Trucking  Inc.,  during  the  period 
between  Octcmr  1, 1988,  and  May  31, 1989. 
Deemed  admitted. 

Requf^  No.  3 

Admit  or  deny  that  John  Steven  Johnson 
served  as  president  of  Steve  Johnson  and 
Sons  Trucking,  Inc.,  during  ^e  period 
between  October  1, 1988,  and  May  31, 1989. 
Admitted. 

Request  No.  4 

Admit  or  deny  that  John  Steven  Johnson 
served  in  the  capacity  of  manager  of  Steve 
Johnson  and  Sons  Trucking,  Inc.,  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  5 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  hiring  of  employees 
of  Steven  Johnson  and  Sons  Trucking,  Inc., 
during  the  period  between  October  1, 1988, 
and  May  31, 1989. 

Deemed  admitted. 

Request  No.  6  • 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  firing  of  employees 
of  Steve  Johnson  and  Sons  Trucking,  Inc., 
during  the  period  between  October  1, 1988, 
and  May  31, 1989. 

Deemed  admitted. 

Request  No.  7 

Admit  or  deny  that  John  Steven  Johnson 
was  responsible  for  the  training  of  employees 
of  Steve  Johnson  and  Sons  Trucking,  Inc., 
during  the  period  between  October  1, 1988, 
and  May  31, 1989. 

Deemed  admitted. 

Request  No.  8 

Admit  or  deny  that  John  Steven  Johnson 
was  directly  responsible  for  supervising  any 
person  involved  in  any  of  the  activities 
described  in  Requests  for  Admission 
Numbers  5, 6,  and  7  above. 

Deemed  admitted. 

'  Request  No.  9 

Admit  or  deny  that  John  Steven  Johnson 
was  directly  responsible  for  supervising 
dispatchers,  drivers,  and  other  employees  of 
Steve  Johnson  and  Sons  Trucking,  Inc., 
during  the  period  between  OctoW  1, 1988, 
and  May  31, 1989. 

Deemed  admitted. 

Request  No.  10 

Admit  or  deny  that  John  Steven  Johnson 
was  married  to  Colleen  Johnson  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  11 

Admit  or  deny  that  Colleen  Johnson  was  a 
co-director  of  Steve  Johnson  and  Sons 
Trucking,  Ina,  during  the  period  between 
October  1, 1988,  and  May  31, 1989. 

Deemed  admitted. 


Request  No.  12 

Admit  or  deny  that  Colleen  Johnson  was 
the  secretary/treasurer  of  Steve  Johnson  and 
Sons  Trucking,  Inc.,  during  the  period 
October  1, 1988,  and  May  31, 1989. 

Deemed  adnoitted. 

Request  No.  13 

Admit  or  deny  that  there  were  no  other 
officers  or  directors  of  Steve  Johnson  and 
Sons  Trucking,  Inc.,  other  than  John  Steven 
Johnson  and  Colleen  Johnson,  during  the 
period  between  October  1, 1988,  and  May  31, 
1989. 

Deemed  admitted. 

Request  No.  14 

Admit  or  deny  that  John  Steven  Johnson 
and  Colleen  Jolmson  were  the  sole 
shareholders  of  Steve  Johnson  and  Sons 
Trucking,  Inc.,  during  the  period  between 
October  1, 1988,  and  May  31, 1989. 

Deemed  admitted. 

Request  No.  15 

Admit  or  deny  that  the  profits  and  losses 
of  Steve  Johnson  and  Sons  Trucking,  Inc., 
accrued  to  John  Steven  Johnson  and  Colleen 
Johnson  during  the  period  between  October 
1, 1988,  and  May  31, 1989. 

Deemed  admitted. 

Request  No.  16 

Admit  or  deny  that  John  Steven  Johnson 
knew  that  Steve  Johnson  and  Sons  Trucking, 
Inc.,  transported  Ammonium  Nitrate 
Fertilizer,  UN  2067,  Qass  5.1,  Oxidizer 
during  the  period  between  February  1, 1989, 
and  April  30, 1989. 

Denied. 

Request  No.  17 

Admit  or  deny  that  at  any  time  during  the 
period  between  October  1, 1988,  and  May  31, 
1989,  Steve  Johnson  and  ^ns  Trucking,  Inc., 
was  a  corporation  whose  shares  were  held  by 
a  single  shareholder  or  a  closely-knit  group 
of  shareholders. 

Deemed  admitted. 

Request  No.  18 

Admit  or  deny  that  at  any  time  during  the 
period  between  October  1, 1988,  and  May  31, 
1989,  there  were  no  public  investors  in  Steve 
Johnson  and  Sons  Trucking,  Inc. 

Deemed  admitted. 

Request  No.  19 

Admit  or  deny  that  John  Steven  Johnson 
supervised  Harlan  Huber  during  the  period 
between  October  1, 1988,  and  May  31, 1989, 
while  Mr.  Huber  was  employed  by  Steve 
Johnson  and  Sons  Truckfog,  Inc. 

Deemed  admitted. 

Request  No.  20 

Admit  or  deny  that  John  Steven  Johnson 
supervised  the  accident  reporting 
responsibilities  of  Steve  Johnson  and  Sons 
Trucking,  Inc.,  during  the  period  between 
October  1, 1988,  and  May  31, 1989. 

Deemed  admitted. 

Department  of  Transportation,  Served 
April  12, 1993:  In  the  Matter  of  Northeastern 
Poly  Products,  Inc.,  Respondent.  Docket  92- 
207,  FHWA  (Motor  Carrier  Safety),  Honorable 
John  J.  Mathias. 


Order' 

The  parties  have  agreed  to  settle  this 
matter  prior  to  hearing  and  having 
entered  into  a  settlement  agreement,  IT 
IS  HEREBY  ORDERED,  that  the  above 
matter  is  dismissed  in  accordance  with 
the  terms  of  the  Stipulation  of 
Compromise  and  Settlement  attached 
hereto. 

Honorable  John  J.  Mathias, 

Chief  Administrative  Law  fudge. 

Department  of  Transportation:  In  the 
matter  of  Northeastern  Poly  Products,  Inc., 
Respondent.  Docket  No.  92-207,  FHWA 
(Motor  Carrier  Safety)  Hon.  John  J.  Mathias. 

Stipulation  of  Compromise  and 
SetUement 

It  is  hereby  stipulated  by  the  Regional 
Director,  Office  of  Motor  (Carriers  and 
respondent.  Northeastern  Poly  Products, 
Inc.,  throu^  their  respective  attorneys 
as  follows: 

1.  The  Regional  Director,  Office  of 
Motor  Carriers  (hereinafter  “Regional 
Director”)  made  a  claim  for  $2,700 
against  Northeastern  Poly  Products 
(hereinafter  “Respondent”)  imder 
subtitle  IV  of  title  49,  United  States 
Code,  49  U.S.C.  501.  Notice  of  Claim 
was  sent  to  Respondent  on  January  30, 
1992. 

2.  Pursuant  to  the  Federal  Claims 
Collection  Act  of  1966,  31  U.S.C.  3701 
et  seq.  and  the  regulations  of  the 
Regional  Director  in  49  CFR  part  386, 
the  parties  desire  to  settle  the  claim. 

This  agreement  for  settlement  of  the 
claim  is  made  pursuant  to  49  CFR 
386.14  and  the  Federal  Rules  of  Civil 
Procedure. 

3.  Respondent  shall  pay  the  s\im  of 
Two  Thousand  Dollars  and  00/100’s 
($2,000)  in  full  satisfaction  of  any  and 
all  claims  arising  out  of  the  January  30, 
1992  Notice  of  Claim  which  is  the 
subject  of  this  action. 

4.  Respondent  shall  pay  the  agreed 
settlement  in  five  monthly  installments 
of  Four  Hundred  Dollars  ($400)  each, 
commencing  on  April  1, 1993,  by 
Certified  Bank  or  Teller  checks,  payable 
to  the  Federal  Highway  Administration. 

5.  Should  Respondent  fail  to  abide  by 
the  terms  described  in  paragraph  four 
(4),  Respondent  acknowledges  that  the 
entire  amoimt  of  the  civil  penalty 
assessment  cited  in  the  Notice  of  Claim 
dated  January  30, 1992  shall  become 
due  and  payable  immediately. 

6.  Respondent  acknowledges  that  it 
has  received  adequate  notice  of  the 
Regional  Director’s  claim  and  waives 
any  and  all  rights  it  may  have  to  further 
details  of  the  violations  that  gave  rise  to 
the  claim  and  a  decision  containing 
findings  of  fact  and  conclusions  of  law. 

7.  Respondent  also  acknowledges  that 
a  safety  compliance  review  may  be 
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conducted  in  the  near  future  and, 
should  sufficient  violations  be 
discovered,  the  Regional  Director 
reserves  the  right  to  initiate  any  and  all 
actions  permitted  under  the  Motor 
Carrier  Act,  the  Interstate  Commerce  Act 
and  as  authorized  by  49  App.  U.S.C. 
521(5)(A). 

Dated:  March  19, 1993. 

Richard  Balter, 

Northeastern  Poly  Products,  Inc. 

Dated:  March  22, 1993. 

Lawrence  Lowen, 

Attorney  for  Northeastern  Poly  Products,  Inc. 

Dated:  April  7, 1993. 

Stephen  P.  Crane, 

Regional  Director,  Office  of  Motor  Carriers. 

Dated:  April  7, 1993. 

Sheila  D.  O'Sullivan. 

Attorney  for  the  Regional  Director. 

Department  of  Transportation,  Office  of 
Hearings,  Washington,  DC,  Serv^  A|Mil  5, 
1993  In  the  mattw  of  PGT  Trucking,  Inc., 
FHWA  Docket  No.  R3-92-278  (Motor  Carrier 
Safety). 

Order  Den3rmg  Motion  of  Respondent 
By  motion  dated  March  2, 1993, 
Respondent  moved  to  expand  the 
jurisdiction  of  the  administrative  law 
judge  and  requested  further  that  an 
administrative  law  judge  be 
immediately  appointed  and  that  the 
judge’s  jurisdiction  include  the  power  to 
rule  on  this  matter.  FHWA  Counsel,  by 
pleading  dated  March  8, 1993,  opposed 
the  motion  and  moves  to  strike  it.  On 
March  19, 1993,  the  Office  of  the  Acting 
Associate  Administrator  for  Motor 
Carriers  requested  the  appointment  of 
an  administrative  law  judge  to  conduct 
a  hearing  and  render  an  initial  decision 
in  this  matter.  No  mention  was  made  in 
the  request  of  Respondent’s  motion  to 
expand  the  jurisdiction  of  the 
administrative  law  judge.  By  order 
dated  March  25. 1993,  this  proceeding 
was  assigned  to  the  undersigned 
Administrative  Law  Judge. 

Having  reviewed  tne  j^eadings  of  the 
parties  I  find  no  need  for  an  expansion 
of  my  authority  to  rule  on  the  issues 
raised  therein.  The  present  proceeding 
is  in  no  way  a  re-opening  of  the 
proceedings  in  Do^et  No.  R3-91-302. 
The  charges  in  the  present  Notice  of 
Claim  deal  with  alleged  violations 
which  post-date  the  settlement 
agreement  of  September  18, 1991,  in 
Docket  No.  R3-91-302. 

It  is  also  my  determination  that  the 
request  for  reinstatement  of  a  portion  of 
a  previously  suspended  penalty,  as  set 
forth  in  the  Notice  of  Claim,  is  not  a 
rescission  of  the  settlement  agreement  of 
September  18, 1991.  Such  request  is 
based  on  49  CFR  386.82  and  Appendix 


A  to  Part  386.  As  such,  it  constitutes  a 
separate  charge  of  violation,  albeit  one 
that  depends  on  the  Notice  of 
Abatement  in  Docket  No.  R3-91-302. 

On  the  other  hand,  this  request  in  the 
Notice  of  Claim  does  raise  the  legal 
question  as  to  whether  the  Notice  of 
Abatement  survived  the  Settlement 
Agreement  of  September  18, 1992.  That 
agreement  did  provide  for  the  payment 
of  the  full  amount  of  the  original 
penalty  of  $83,600  in  the  event  PGT 
Trucking  failed  to  make  payments  on 
the  due  date,  but  is  silent  as  to  any 
continuing  efiect  of  the  Notice  of 
Abatement  included  with  the  Notice  of 
Claim  in  that  matter.  The  agreement 
does,  however,  state  that  “In 
consideration  of  the  full  compromise 
and  settlement  of  the  claim,  the 
CARRIER  agrees  to  pay  the 
ADMINISTRATION,  and  the 
ADMINISTRATION  agrees  to  accept  the 
sum  of  $62,400  *  *  (Emphasis 
added).  Thus,  Respondent’s  motion 
does  raise  a  legal  question  as  to  the 
continuing  e^ct  of  the  Notice  of 
Abatement  in  Docket  No.  R3-91-302, 
and  calls  into  question  and  support  for 
$17,500  of  the  civil  forfeiture  penalty 
requested  in  the  present  case.  This 
question  can  be  addressed  on  brief  at 
the  conclusion  of  any  hearing  on  the 
issues  raised  in  the  Notice  of  Gaim  in 
the  present  case. 

The  other  issues  raised  in 
Respondent’s  motion  must  fail  in  view 
of  my  findings  on  the  above  issues.  It  is 
clear,  however,  that  I  would  have  no 
jiirisdiction  to  find  the  earlier  settlement 
agreement  to  be  null  and  void  or  to 
order  restitution  to  Respondent  of  the 
amotmt  paid  under  that  agreement.  Any 
error  of  Uw  or  &ct  that  may  have 
preceded  that  agreement  is  not  at  issue 
in  this  proceeding.  The  settlement 
agreement  in  that  matter  constituted  a 
final  agency  decision  therein,  as  well  as 
a  surrender  of  any  rights  Respondent 
might  have  had  to  contest  the 
allegations  of  the  Notice  of  Claim 
therein.  To  the  extent  any  right  to 
contest  the  penalty  survived  in  that 
proceeding,  it  was  extingxiished  when 
Respondent  failed  to  file  a  Motion  for 
Reconsideration  within  20  days  under 
49  CFR  386.64. 

So  Ordered. 

John  J.  Mathias, 

Chief  Administrative  Law  Judge. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  PGT 
Trucking,  Inc.,  Respondent,  Docket  No.  R3- 
92-278. 


Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  on  a 
motion  for  the  immediate  appointment 
of  an  administrative  law  judge  by  the 
Regional  Director,  Region  3.  This 
proceeding  is  governed  by  the  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings,  49 
CFR  part  386. 

Background 

By  notices  of  claim  and  investigation 
dated  September  10, 1992,  the  Regional 
Director  charged  PGT  Trucking,  Inc. 
(PGT),  with  24  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations,  49 
CFR  parts  350-399,  and  assessed  a  total 
penalty  of  $44,350.  Specifically.  PGT 
was  dted  for  1  violation  of  49  U.S.C. 
521(b)(7),  failure  to  comply  with  an 
August  23, 1991,  notice  of  abatement;  1 
violation  of  49  CFR  391.11(a)  and 
391.11(b)(6),  use  of  a  physically 
unqualified  driver;  4  charges  under  49 
CFR  391.11(a)  and  391.11(b)(6),  use  of  a 
driver  not  physically  reexamined  every 
24  months;  1  violation  of  49  CFR 
391.11(a)  and  391.95,  use  of  a  driver 
after  he  tested  positive  for  a  controlled 
substance;  3  violations  of  49  CFR 
391.11(a)  and  391.105(a),  use  of  a  driver 
without  reqmring  the  driver  to  submit  to 
a  biennial  controlled  substance  test  and 
before  the  carrier  received  negative 
results  of  the  biennial  controlled 
substance  test;  and  14  instances  in 
which  PGT  foiled  to  ensure  that  entries 
on  records  of  duty  status  were  correct, 
in  that  PGT  drivers  made  false  entries 
on  their  records  of  duty  status,  in 
violation  of  49  CFR  395.8. 

In  its  initial  response  to  the  charges, 
PGT  requested  a  hearing  and  deni^ 
that  it  used  a  driver  after  he  had  tested 
positive  for  a  controlled  substance.  In 
two  later  pleadings,  PGT  requested 
additional  information  regarding  the  24 
charges,  asserting  that  the  notices  of 
claim  and  investigation  were  not 
sufficiently  specific  to  permit  the  carrier 
to  prepare  a  reply.  Although  it  received 
additional  detailed  descriptions  of  the 
violations  cited  in  the  notices,  including 
documentary  evidence  supporting  21  of 
the  charges,  PCJT’s  supplemental 
responses  to  the  notices  addressed  only 
5  of  the  coimts. 

In  his  November  23, 1992,  reply  to 
PGT’s  Request  for  Particulars,  the 
Regional  Director  provided  a  more 
detailed  description  of  the  facts 
constituting  the  basis  of  several  of  the 
driver  qualification  charges.  PGT  did 
not  respond.  On  February  11, 1993,  the 
Regional  Director  filed  a  request  for  the 
immediate  appointment  of  an 
administrative  law  judge. 


62478 


Federal  Register  /  Vol.  58.  No.  226,  /  Friday,  November  26,  1993  /  Notices 


By  motion  dated  March  2, 1993,  PGT 
reouested  that  an  administrative  law 
judge  be  appointed  and  that  the 
administrative  law  judge’s  jurisdiction 
include  reexamination  of  an 
enforcement  case  brought  against  PGT 
by  the  Federal  Highway  Administration 
(FHWA)  in  1991.  The  1991  enforcement 
case  was  settled  by  agreement  of  the 
parties.  Counsel  for  Respondent  argues 
that  this  settlement  did  not  constitute  a 
final  disposition,  and  that  the  Associate 
Administrator  shoiild  reexamine  this 
earlier  matter,  including  whether  FHWA 
had  a  legal  claim  against  PGT  in  the  first 
place.  On  March  8. 1993.  the  Regional 
Director  objected  to  this  “motion  to 
expand  the  jurisdiction  of  the 
administrative  law  judge.”  and  moved 
to  strike.  PGT  replied  to  this  motion  on 
March  12. 1993.  again  arguing  that  the 
settlement  agreement  was  not  a  final 
order  in  the  case  and  therefore  the 
earlier  case  is  still  subject  to 
administrative  review. 

Discussion 

This  case  presents  several  major 
issues.  First.  I  must  determine  whether 
a  material  factual  issue  is  disputed  and 
warrants  a  hearing.  In  this  case,  both  the 
Regional  Director  and  the  Respondent 
motor  carrier  have  requested  the 
immediate  appointment  of  an 
administrative  law  judge.  In  this  regard, 

I  note  that  PGT  claims  it  is  exempt  horn 
the  biennial  controlled  substances 
testing  requirements  under  49  CFR 
391.105(c)  because  its  drivers  have  been 
tested  at  least  once  under  either  a  pre¬ 
employment  test  or  a  50  percent  random 
drug  testing  program  and  the  carrier  has 
repeatedly  denied  that  it  used  a  driver 
after  he  tested  positive  for  a  controlled 
substance.  Upon  review  of  the 
pleadings,  I  find  that  these  assertions  by 
the  carrier  raise  a  material  factual  issue 
in  dispute  with  regard  to  these  four 
charges,  namely,  whether  PGT 
committed  these  ofienses,  which  should 
be  addressed  in  an  administrative 
hearing. 

Next,  PGT  has  denied  that  it  used  a 
driver  after  the  driver  tested  positive  for 
use  of  a  controlled  substance.  In 
responding  to  the  Respondent’s  request 
for  particulars  on  this  charge,  the 
Regional  Director  attempted  to  modify 
the  charge  of  operating  a  commercial 
motor  vehicle  after  testing  positive  for  a 
controlled  substance  by  stating  that  the 
notice  of  claim  should  read  that  a  PGT 
driver  operated  a  commercial  motor 
vehicle  in  interstate  commerce  but  had 
not  been  drug  tested  in  accordance  with 
the  provisions  of  49  CFR  391.11(a), 
391.41(c),  and  391.95.  This  proceeding, 
however,  is  defined  and  limited  by  the' 
allegations  made  in  the  claim  letter.  'The 


Regional  Director  cannot  alter  the  notice 
of  claim  as  he  has  attempted  in  this 
case.  He  must  amend  the  notice  of  claim 
or  file  an  additional  notice  of  claim  to 
include  the  new  charge.  Such  new  claim 
letter  or  amendment  must  comply  with 
the  provisions  of  49  CFR  386.11(b). 

Because  the  Regional  Director 
employed  neither  of  these  two  methods, 
his  attempt  to  modify  the  notice  of 
claim  is  i^thout  efi^.  I  find  that  PGT 
remains  charged  with  using  “an 
unqualified  driver  to  operate 
commercial  motor  vehicles,  in  interstate 
commerce,  after  the  driver  had  tested 
positive  for  a  controlled  substance,”  as 
stated  in  the  September  10. 1992,  notice 
of  claim. 

This  alleged  violation  presents  a 
further  issue  for  resolution.  In  his  notice 
of  claim,  the  Regional  Director  has 
asserted  that,  in  addition  to  constituting 
a  substantial  health  or  safety  violation 
for  which  the  Regional  Director  has 
assessed  the  maximum  penalty  of 
$10,000,  the  alleged  illegal  use  of  this 
driver  constitutes  a  violation  of  the 
notice  of  abatement  included  with  the 
1991  notice  of  claim  against  the 
Respondent.  For  this  latter  infinction, 
the  Regional  Director  assessed  a  penalty 
of  $17,500. 

It  is  in  response  to  this  latter  position 
of  the  Regional  Director  that  PGT  now 
seeks  to  reopen  the  1991  case.  The  1991 
settlement  agreement  provided  that  the 
payment  of  ^e  settlement  amoimt  was 
“in  consideration  of  full  compromise 
and  settlement  of’  the  charges  made  in 
the  notice  of  claim.  PGT  claims  that 
because  the  current  charge  of  violating 
the  August  23, 1991,  notice  of 
abatement  seeks  to  reinstate  a  portion  of 
the  peneilty  assessed  in  the  earlier 
enforcement  action,  the  Regional 
Director  violated  this  term  in  the 
settlement  agreement.  Therefore,  PGT 
asserts,  the  settlement  agreement  is 
“nvdl  and  void”  and  the  1991  action  is 
still  in  dispute. 

Reinstatement  of  a  portion  of  the 
suspended  or  deferred  penalty,  although 
not  expressly  provided  for  in  the 
settlement  agreement,  was  not 
prohibited  by  it.  I  do  not  believe  that  the 
Regional  Director’s  attempt  to  reinstate 
a  portion  of  the  suspended  or  deferred 
penalty  violates  the  settlement 
agreement,  thus  maldng  it  null  and  void. 

Section  386.82  provides  that  civil 
penalties  are  chargeable  for  violations  of 
notices  and  orders,  including  notices  of 
abatement,  and  that  such  penalty  claims 
shall  be  made  through  a  civil  forfeiture 
proceeding.  “The  issues  to  be  decided 
in  these  proceedings  will  be  limited  to 
whether  violations  of  notices  and  orders 
occurred  as  claimed  and  the  appropriate 
penalty  for  such  violations.  Nothing 


contained  herein  shall  be  construed  to 
authorize  the  reopening  of  a  matter 
already  finally  adjudicated  under  this 
part.”  49  CFR  386.82(c).  In  this  regard, 

I  further  note  that  Appendix  A  to  part 
386  expressly  provides  that  the  penalty 
for  violating  a  notice  to  abate  shall  be 
“reinstatement  of  any  deferred 
assessment  or  payment  of  a  penalty  or 
portion  thereof.” 

PGT  has  also  argued  that  the  parties 
can  only  consent  to  dispose  of  a  case  via 
a  consent  agreement  xmder  49  CFR 
386.22  and  386.23.  'The  carrier  further 
claims  the  1991  agreement  reached 
between  PGT  and  the  Regional  Director 
does  not  comply  with  the  provisions  set 
forth  in  §§  386.22  and  386.23,  in  large 
part  because  it  was  not  signed  by  the 
Associate  Administrator.  Therefore,  it 
claims,  this  case  has  not  been  finally 
disposed  of  by  the  Associate 
Administrator,  and  the  provisions  of 
§  386.82,  requiring  a  final  adjudication, 
would  not  apply  to  bar  reopening  the 
1991  case. 

The  agreement  reached  between  PGT 
and  the  Regional  Director  is  a  settlement 
agreement,  not  a  consent  order,  and  it 
constitutes  the  final  disposition  of  the 
action  by  the  Associate  Administrator 
under  49  CFR  386.16(c)  and  is  binding 
on  both  of  the  signatories  according  to 
its  terms,  as  provided  in  §  386.16(c)(3). 
There  is  no  requirement  in  §  386.16(c), 
as  PGT  argues  is  required  in  §  386.23, 
that  the  settlement  agreement  expressly 
provide  that  it  becomes  final  in  the 
same  maimer  as  other  orders  issued. 

The  Associate  Administrator’s 
authority  to  dispose  of  civil  forfeiture 
proceedings  on  behalf  of  the  Federal 
Highway  Administration  via  settlement 
agreement  was  delegated  to  him  in 
FHWA  Order  M  1100.1,  part  1,  ch.  7, 
par.  5,  and  was  redelegated  to  the 
Regional  Directors  in  a  February  8, 

1991,  Memorandum  by  the  Associate 
Administrator  to  the  Regional  Directors. 
The  agreement  was  executed  by  the 
Regional  Director  as  the  Associate 
Administrator’s  delegatee  imder 
§  386.16,  not  §§  386.22  and  386.23. 
Therefore,  PGT’s  reliance  on  §§  386.22 
and  386.23  is  misplaced.  In  accordance 
with  §  386.16(c),  the  settlement 
agreement  became  a  final  agency 
decision  when  signed  by  both  parties  in 
September  1991. 

PGT’s  claim  that  the  Associate 
Administrator  must  review  all 
settlement  agreements  to  ensure 
consistency  in  all  cases  is  an  opinion  of 
the  carrier  and  not  a  requirement  of  the 
regulations.  Moreover,  PGT  makes  no 
showing  that  there  has  been  any 
impermissible  inconsistency  which  has 
adversely  affected  the  carrier. 
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PGT  also  purports  to  withdraw  its 
consent  to  the  settlement  agreement. 
Section  386.16(c)(3)  provides,  however, 
that  "an  executed  settlement  agreement 
is  binding  on  the  respondent  and  the 
claimant  according  to  its  terms." 
Therefore,  PGT  cannot  withdraw  its 
consent  to  this  agreement:  under 
§  386.16(c),  it  remains  a  final  and 
binding  disposition  of  the  1991 
enforcement  action.  Similarly,  imless 
the  settlement  agreement  provides 
otherwise,  the  time  to  comply  with  the 
notice  to  abate  begins  at  the  time  the 
settlement  agreement  is  executed. 

In  addition,  by  entering  into  the 
settlement  agreement,  PGT  has  waived, 
at  least  implicitly,  any  right  it  may  have 
to  further  contest  the  alleged  violations. 
Although  the  record  before  me  does  not 
contain  a  complete  accoimt  of  the 
earlier  procee^g,  I  note  that  PGT  has 
failed  to  allege  any  facts  which  would 
suggest  that  tike  settlement  agreement 
was  reached  through  a  miscarriage  of 
justice. 

Accordingly,  I  find  that  the  citation 
for  violating  the  August  23, 1991,  notice 
of  abatement  neither  rescinds  the 
September  1991  settlement  agreement 
wMch  disposed  of  the  case  nor  warrants 
reopening  of  that  action.  What  remains, 
however,  is  whether  PGT’s  conduct 
constitutes  a  violation  of  the  notice  of 
abatement,  and  if  so,  what  is  the 
appropriate  penalty?  Because 
Respondent  argues  that  its  conduct  did 
not  violate  an  operative  notice  to  abate, 

I  am  referring  this  issue  to  the 
administrative  law  judge.  I  recognize 
that  in  the  1991  settlement  agreement 
PGT  neither  admitted  nor  denied  the 
violations,  and  insofar  as  that  is  relevant 
to  the  penalty  assessment  for  the  instant 
case,  the  administrative  law  judge  is 
authorized  to  consider  this  fact  in 
determining  the  penalty,  if  any,  for  the 
alleged  violation  of  the  notice  to  abate. 

I  also  note  that  PGT  failed  to  deny  or 
otherwise  contest  the  remaining  19 
charges  against  it,  and  therefore  the 
carrier  apparently  does  not  dispute 
these  charges.  Yet  the  Regional  Director 
has  not  moved  for  a  final  order  on  any 
of  the  19  coxints,  and  instead  seeks  a 
hearing  on  all  24  violations  cited.  Had 
the  Regional  Director  sought  a  final 
order  on  these  19  charges,  I  would  have 
considered  that  motion.  In  the  absence 
of  a  motion  for  final  order,  I  refer  these 
19  charges  to  the  administrative  law 
judge. 

Fmally,  cotmsel  for  PGT  Trucking 
requests  a  conference  with  counsel  for 
the  Regional  Director  and  me.  I  believe 
it  is  uimecessary  to  hold  a  conference 
with  counsel  for  the  parties  in  this  case 
before  I  issue  this  order,  and  because  I 
am  referring  this  case  to  an 


administrative  law  judge  for 
consideration,  I  believe  it  would  be 
inappropriate  to  meet  with  them  at  this 
time. 

It  is  hereby  ordered  that  PGT 
Trucking’s  request  for  a  conference  with 
coimsel  for  the  Regional  Director  and 
me  is  denied:  the  Regional  Director’s 
motion  to  appoint  an  administrative  law 
judge  is  granted:  and  PGT  Trucking’s 
motion  to  expand  the  jurisdiction  of  the 
administrative  law  judge  is  denied.  I 
hereby  appoint  an  administrative  law 
judge,  to  1^  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
presiding  judge  in  this  matter.  The 
appointed  judge  is  authorized  to 
perform  those  duties  specified  in  49 
CFR  386.54(b). 

Dated:  March  19, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  WDP 
Transportation,  Inc.,  Respondent,  Docket  No. 
91-KY-027-SA 

Final  Order 

’This  matter  comes  before  me  on  a 
motion  to  dismiss  by  the  Regional 
Director,  Region  4.  In  the  June  24, 1992, 
order  in  this  case,  the  Associate 
Administrator  declined  to  grant  either 
the  Regional  Director’s  motion  for  a 
final  order  or  WDP  Transportation’s 
(WDP)  hearing  request  after  finding 
several  deficiencies  in  the  record.  He 
ordered  the  parties  to  submit  pleadings 
and  supporting  evidence  addressing  &e 
issues  identified  in  the  order. 

In  response  to  the  order,  the  Regional 
Director  moved  that  this  enforcement 
action  be  dismissed  because  he  believes 
"that  there  are  deficiencies  within  the 
record  that  the  submission  of  affidavits 
*  *  *  could  not  correct.”  WDP  has  not 
responded  to  either  the  Jxme  24  order  or 
the  Regional  Director’s  motion  to 
dismiss.  By  its  silence,  I  find  that  WDP 
has  no  objections  to  the  motion  for 
dismissal. 

It  is  hereby  ordered  that  this  case  is 
dismissed. 

Dated:  March  5, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Owings 
Transport,  Inc.,  Respondent,  Docket  No.  R3- 
91-196. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  for  final  order  by  the  Regional 
Director,  Region  3.  This  proceeding  is 


governed  by  the  Federal  Highway 
Administration’s  Rules  of  I^actice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings,  49  CFR  part  386. 

Background 

After  an  April  30, 1991,  compliance 
review  of  Respondent  Owings 
Transport,  Inc.’s  (Owings),  operations 
revealed  numerous  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs),  49  CFR  parts 
350-399,  the  Regional  Director  issued  a 
notice  of  claim  to  the  carrier  on  May  9, 
1991.  The  notice  of  claim  charged 
Owings  with  28  violations  of  §  395.8(a), 
failing  to  require  drivers  to  prepare  and 
submit  records  of  duty  status.  The 
notice  of  claim  assessed  a  penalty  of 
$300  for  each  violation,  for  a  total 
penalty  of  $8,400. 

Owings  replied  to  the  notice  of  claim 
on  June  10, 1991.  This  untimely  reply 
did  not  request  an  administrative 
hearing  and  did  not  deny  the  charges  in 
the  notice  of  claim.  Instead,  Owings 
requested  that  the  parties  begin 
settlement  negotiations  and  claimed  the 
carrier  had  reached  an  agreement  in 
principle  with  a  third  party  under 
which  the  third  party  would  "buy  out’’ 
Owings.  The  reply  also  stated  that  it 
enclosed  "documents  outlining  our 
actions  taken  to  rectify  the  violations 
found  in  the  [compliance  review] 

*  *  •.’’  The  record  before  me  does  not 
contain  these  documents,  however. 

After  attempts  to  reach  a  compromise 
with  Owings  proved  unsuccessful,  the 
Regional  Director  submitted  a  Motion 
for  Final  Order  on  March  12, 1992.  The 
Regional  Director  submitted  a 
Supplemental  Motion  for  Final  Order  on 
January  25, 1993.  Owings  did  not 
respond  to  the  Regional  Director’s  initial 
motion,  but  did  submit  a  response  to  the 
supplemental  motion  dated  February  8, 
1993.  The  supplemental  motion  and  the 
carrier’s  response  are  discussed  below. 

Discussion 

1.  The  Regional  Director’s  Motion  for 
Final  Order 

In  an  analogy  to  a  motion  for 
summary  judgment,  I  have  held  that  the 
moving  party  on  a  motion  for  final  order 
bears  the  bxirden  of  proving  that  there  is 
no  genuine  issue  of  material  fact,  and  is 
entitled  to  a  judgment  as  a  matter  of 
law.  E.G.,  In  re  Forsyth  Milk  Hauling 
Co..  Inc.,  No.  R3-90-037,  at  2,  (FHWA 
December  5, 1991)  (Order).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party,  Owings  in  this  case. 

Along  with  his  motion  for  final  order, 
the  Regional  Director  submitted 
evidence  documenting  each  of  the  trips 
Owings’  drivers  allegedly  made  in 
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violation  of  the  reccmls  of  duty  status 
provisicms  of  the  FMCSRs.  Owii^,  as 
already  stated,  submitted  an  untimely 
reply,'  did  not  request  an  administrative 
hearing,  did  not  deny  the  charges  in  the 
notice  of  claim,  and  did  not  respond  to 
the  Regional  Director's  initial  motion  for 
final  order.  I  find  Owing’s  failure  to 
respond  to  or  otherwise  defend  the  28 
records  of  duty  status  charges  to 
constitute  a  defeult,  and  tb^fore  these 
allegations  will  be  taken  as  true.  10  C 
Wright,  A.  Miller  &  M.  Kane,  Federal 
Practice  and  Procedure  $  2688  (1983). 

As  discussed  earlier,  in  its  reply 
Owings  claimed  that  it  intended  to  sell 
its  business  to  another  ctanpany. 
Attached  to  the  Regional  Director’s 
supplemental  motion,  however,  is 
evidence  tending  to  show  that  Owings 
was  still  operating  as  a  motor  carrier  as 
recently  as  September  16, 1992.  This 
evidence,  consisting  of  an  FHWA  Ikiver 
Vehicle  Inspection  Report  signed  for  by 
Owings’  President,  also  tends  to  show 
continuing  violations  of  the  same 
regulations  cited  in  the  notice  of  claim. 

In  its  response  to  the  supplemental 
motion,  Owings  denied  that  it  was 
operating  as  a  motor  carrier  on 
Septeml^r  16, 1962. 

Notwithstanding  the  parties’ 
disagreement  over  Owings*  current 
status  as  a  motor  carrier,  the  recmd 
before  me  contains  no  remaining  issues 
of  fact  or  law  concerning  Ovrings’ 
liability  for  the  violations  diarged  in  the 
notice  of  claim  which  would  cause  me 
to  deny  the  Regional  Director’s  motion. 
Accordingly,  fra  the  reasons  set  f(»rth 
above  I  her^y  grant  the  Regional 
Director’s  motion  for  a  final  order  for  all 
28  counts  listed  in  the  notice  of  claim. 

2.  Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  violation 
charged  in  the  notice  of  claim,  for  a  total 
penalty  of  $8,400.  Title  49,  United 
States  Code,  §  521(b)(2)(C),  provides 
none  factors  to  be  considered  in 
assessing  the  propriety  of  such  a 
penalty. 

Reviewing  the  record  before  me  in 
light  of  these  nine  fectors,  I  note  first 
that  there  is  no  indication  that  Owings 
was  the  subject  of  any  prior  enforcement 
action  resulting  in  either  an  admission 
of  liability  by  ^e  carrier  or  a  formal 
finding  against  it  I  also  note  that  all  28 
counts  leveled  against  Owings*  are  for 
violations  of  record-keeping 
requirements. 

Nevertheless,  the  reccatl  before  me 
demonstrates  that  the  Regional  DirKtor 
brought  this  action  only  after  both  a 
safety  and  a  compliance  review  revealed 
violations  of  the  FMCSRs.  Owings’ 
cannot  simply  ignore  applicable 


regulations  or  reftise  to  cure  violations 
identified  in  separate  reviews.  Also, 
nothing  in  the  record  before  me 
indicates  that  Owings  cannot  pay  the 
assessed  penalty,  or  that  such  payment 
would  impair  the  carriers’  ability  to 
continue  to  do  business.  Fiulher,  I  note 
that  the  $300  per  violation  penalty 
assessed  by  the  Regional  Director  is  well 
below  the  maximum  allowed  by  law. 

See  49  U.S.C  521(b)(2)(A). 

While  Owings’  reply  did  contain  a 
statement  that  it  had  taken  steps  to 
rectify  the  violations  cited  in  ^e  notice 
of  claim,  the  carrier  should  have  been  in 
compliance  with  the  regulations  before 
the  initiation  of  this  action.  See  In  the 
Matter  of  Stanford  Br  Inge,  55  FR  43,296 
(F.H.WA.  1990)  (Order  Upon 
Reconsideration).  The  carrier  had 
several  contacts  with  the  agency  before 
the  notice  of  claim  was  issued,  and  was 
put  on  notice  of  the  deficiencies  in  its 
operations.  No  mitigation  of  the  penalty 
is  appropriate  under  these 
circumstances. 

It  is  hereby  ordered  that  the  Regional 
Director’s  request  for  a  final  order  is 
granted.  Owings  Transport,  Inc.,  is 
directed  to  pay  $8,400  to  the  Regional 
Director  within  30  days  of  the  d^  of 
this  Order. 

Dated:  March  5, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Otto  Brehm, 
Inc.,  Respondent.  Docket  No.  Rl-92-132. 

FiadCMer 

'This  matter  comes  before  me  upon  a 
motion  by  the  Regional  Director,  Region 
1,  in  opposition  to  the  hearing  request 
of  Otto  Brehm,  Inc.,  seeking  a  find  order 
finding  the  facts  to  be  as  alleged  by  the 
Regional  Director,  and  imposing  a 
$5,500  civil  penalty  on  the  carrier.  This 
proceeding  is  governed  by  the  Federal 
Highway  Administration’s  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings,  49 
CFR  part  386. 

Background 

The  Regional  Director  issued  a  notice 
of  claim  on  December  13, 1991.  charging 
Otto  Brehm  with  eleven  violations  of  49 
CFR  395.8,  failure  to  require  drivers  to 
make  and  submit  records  of  duty  status. 
The  carrier  responded  to  the  ch^es  by 
requesting  a  hearing,  stating  that  “the 
problem  created  by  om  driver’s  [sic] 
failiue  to  maintain  current  log  books  has 
been  internally  resolved  and  we  feel  we 
are  now  in  100%  ccunpliance  with  DOT 
regulations.**  In  addition,  the  carrier 
stated  that  it  Gonsidi«ed  the  fine  for 


“these  unintentional  violations**  to  be 
excessive. 

In  response  to  Otto  Brehm’s  hearing 
request,  the  Regional  Director  wrote  to 
the  carrier  on  February  19, 1992, 
informing  Otto  Brehm,  “(yjour  letter 
requesting  a  hearing  does  iK>t  comport 
with  the  regulations  which  were 
furnished  to  you  with  the  Notice  of 
Claim,”  because  the  letter  foiled  to 
contain  an  admission  or  denial  of  each 
charge,  a  statement  of  the  foctual  issues 
in  dispute,  and  a  concise  statement  of 
the  carrier’s  defenses  to  the  charges,  as 
required  under  49  CFR  386.14(b).  The 
Regional  Director  ofiered  Otto  Brehm  an 
additional  ten  days  to  respond  and  cure 
its  hearing  request 

The  carrier  did  not  respond  until 
March  27, 1992,  after  the  Regional 
Director  filed  a  motion  for  final  order. 

In  that  response,  Otto  Brehm  asserted 
that  it  had  never  received  the  Regional 
Director’s  February  19, 1992,  letter.  The 
carrier  also  claimed  that  even  through  it 
did  not  require  drivers  to  record  their 
trips  on  records  of  duty  status,  the 
caMer  did  keep  documents  similar  to 
the  required  records  of  duty  status  and 
thus  had  substantially  complied  with 
the  regulation.  Otto  Brehm  included 
copies  of  these  “driver  manifests’’  for 
the  11  trips  for  which  it  was  cited.  The 
carrier  also  repeated  its  hearing  request 
and  its  objection  to  the  penalty  amoimt 

Discussion 

Otto  Brehm’s  Hearing  Request 

If  a  motor  cairiv  contests  the  charges 
against  it  and  seeks  a  hearing,  its  reply 
“must  contain  *  *  *  an  admission  or 
denial  of  each  allegation  of  the  claim 
*  *  *  and  a  concise  statement  of  the 
facts  constituting  each  defense  *  *  *.** 
49  CFR  386.14(b)(1).  In  addition,  “(a] 
request  for  a  hearing  must  list  all 
material  facts  believed  to  be  in  dispute.** 
49  CFR  386.14(b)(2). 

Although  the  Regional  Director  listed 
these  requirements  in  the  notice  of 
claim  and  repeated  them  in  his  February 
19, 1992,  letter,  Otto  Brehm  foiled  to 
comply  with  these  provisions.  Instead, 
the  carrier’s  replies  simply  contest  the 
amount  of  the  penalty  and  concede  that 
the  carrier  foil^  to  keep  proper  records 
of  duty  status. 

I  have  repeatedly  held  that  an 
objection  to  the  amount  of  the  assessed 
penalty  does  not  constitute  a  material 
tactual  issue  in  dispute  warranting  a 
hearing  under  49  OFR  386.16(b).  In  re 
Drotzmann,  Inc.,  55  FR  2929  (FWWA 
1990)  (Order  Appointing  Administrative 
Law  Judge).  Therefore,  Otto  Brehm’s 
assertion  that  the  penalty  amount  is 
excessive  is  insufficient  to  merit  a 
hearing. 
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In  addition.  Otto  Brehm’s  claim  that 
it  substantially  complied  with  the 
record  of  duty  status  regulation  ^ 
keeping  driver  manifests  is  ins\imcient 
grounds  for  a  hearing.  As  I  have 
concluded  in  earlier  cases,  I  again  hold 
that  the  question  of  whether  mitigating 
circumstances  are  present  is  not  a 
material  factual  issue.  In  re  Tonawanda 
Tank  Transport  Service,  Inc.,  55  Fed. 

Reg.  43279  (FHWA  1990)  (Final  Order). 

I  find  that  Otto  Brehm  has  failed  to 
deny  the  charges  or  otherwise  allege  any 
material  factual  issue  in  dispute.  The 
carrier  has,  in  fact,  admitted  to  the 
charges  in  its  March  27  letter,  stating 
“our  records  do  not  show  compliance 
with  the  Federal  Motor  Carriers  [sic] 
Safety  Regulations  on  the  use  of  formal 
'trip  logs’ •  *  Therefore,  Otto 
Brehm’s  hearing  request  is  denied. 

The  Regional  Director’s  Motion  for  Final 
Order 

A  motion  for  final  order  is  analogous 
to  a  motion  for  summary  judgment.  See 
e.g..  In  re  Forsyth  Milk  Hauling  Co.,  Inc., 
No.  R3-90-007,  at  2,  (FHWA  December 
5, 1991)  (Order).  Accordingly,  the 
Regiond  Director,  as  the  moving  party, 
bears  the  burden  of  clearly  establishing 
that  there  is  no  genuine  issue  of  material 
fact  and  that  it  is  entitled  to  a  judgment 
as  a  matter  of  law.  All  evidence 
presented  must  be  viewed  in  a  light 
most  favorable  to  Otto  Brehm,  the  non¬ 
moving  party;  all  inferences  must  be 
drawn  in  its  favor. 

Otto  Brehm’s  assertion  that 
maintaining  driver  manifests 
substantially  complies  with  the  record 
of  duty  status  regulation  is  an  invalid 
defense  to  the  violations  cited  in  the 
notice  of  claim.  The  concept  of 
substantial  compliance  is  dosely  related 
to  the  question  of  whether  a  regulation 
is  mandatory  or  directory.  Proof  that  49 
CFR  395.8  is  mandatory  is  clear  and 
unambiguous  from  the  language  of  the 
section.  “Every  driver  who  operates  a 
commercial  motor  vehicle  shall  record 
his/her  duty  status,  in  duplicate,  for 
each  24-hour  period.  The  duty  status 
time  shall  be  recorded  on  a  spedfied 
grid,  as  shown  in  paragraph  ^)  of  this 
section.”  (Emphasis  added.)  In  addition, 
where  a  regulation  includes  a  penalty 
for  failure  to  comply,  as  §  395.8  does 
here,  the  regulation  is  usually  fovmd  to 
be  mandatory. 

Moreover,  I  believe  the  essential 
objective  sought  to  be  achieved  by 
§  395.8  would  be  defeated  if  I  were  to 
find  literal  compliance  unnecessary  in 
this  case.  Although  this  section  is 
considered  to  be  a  recordkeeping 
provision,  the  goal  of  §  395.8  is  a 
substantive  one.  The  data  on  driver  duty 
status  provided  through  this  regulation 


is  essential  for  determining  whether 
drivers  are  complying  with  the  hours  of 
service  provisions.  The  absence  of 
records  of  duty  status  can  mask  serious 
hours  of  service  violations.  The  driver 
manifests  maintained  by  Otto  Brehm, 
which  do  not  contain  any  record  of 
Brehm’s  drivers'  duty  statuses,  provide 
little  useful  information  on  this  subject. 
For  example,  regarding  the  first  coimt, 
Jake  Smith’s  July  2, 1991,  driver 
manifest  states  only  that  he  departed  at 
6:28  a.m.  and  then  made  17  deliveries, 
covering  317  miles.  A  separate 
document,  a  “Duplicate  Card  Report,  ” 
shows  Mr.  Smith  arriving  at  Otto 
Brehm,  Inc.,  at  5:54  a.m.  on  July  2  and 
leaving  for  the  day  at  9:11  p.m.  Even 
when  taken  together,  these  documents 
do  not  reveal  Mr.  Smith’s  duty  status  for 
any  part  of  July  2.  Therefore,  the 
documents  supplied  by  Otto  Brehm  fail 
to  advance  the  ultimate  objective  of  the 
record  of  duty  status  regulation — ^to 
ensure  that  drivers  who  have  driven  for 
as  long  as  the  hours  of  service 
regulations  permit  do  not  continue  to 
operate  commercial  motor  vehicles  and 
thereby  endanger  themselves  and  other 
motorists. 

In  addition,  Otto  Brehm’s  claim  that 
the  violations  were  unintentionally 
committed  is  not  relevant  in 
determining  liability.  “The  mental  state 
or  intent  element  is  not  a  part  of  the 
burden  faced  by  an  auditing  agency  in 
enforcing  civil  penalty  statutes,”  where, 
as  in  this  case,  neither  the  regulation 
itself  nor  the  penalty  provision  contains 
an  intent  reqviirement.  In  re  Horizon 
Transportation,  Inc.,  55  FR  43292 
(FHWA  1990)  (Final  Order).  I  do  note, 
however,  that  Otto  Brehm  was  the 
subject  of  a  compliance  review  in  Jvme 
1991, 4  months  before  tbe  compliance 
review  that  led  to  the  11  charges  in  this 
case.  Although  Otto  Brehm  was  not 
cited  for  record  of  duty  status  charges  as 
a  result  of  the  Jime  review,  the  carrier 
was  advised  of  its  duties  under  the 
regulations  at  that  time.  In  spite  of  this 
general  knowledge  of  the  regulations, 
Otto  Brehm  failed  to  require  its  drivers 
to  make  and  submit  records  of  duty 
stabus,  as  required  under  49  CFR  395.8. 

Therefore,  I  conclude  that  Otto 
Brehm’s  defenses  to  the  11  charges  are 
without  merit.  Based  on  Otto  Brehm’s 
March  27, 1992,  admission  to  the  11 
charges  of  failing  to  require  drivers  to 
prepare  and  submit  records  of  duty 
status  and  its  failure  to  present  a  valid 
defense  to  the  charges,  I  find  that  Otto 
Brehm  has  committed  these  violations. 

Penalty  Determination 

The  Regional  Director  assessed  a  civil 
penalty  of  $500  per  violation,  the 
maximum  amount  permitted  for  these 


recordkeeping  violations  imder  49 
U.S.C.  521(b)(2).  Although  Otto  Brehm 
objected  to  the  penalty  amount, 
clmming  it  was  excessive,  the  Regional 
Director  provided  no  evidentiary 
support  for  this  assessment  in  its 
pleadings. 

Otto  Brehm  also  argued  that  it  had 
substantially  complied  with  the  record 
of  duty  status  regulation.  While  I  have 
held  in  this  case  that  substantial 
compliance  will  not  exculpate  Otto 
Brel^,  I  believe  this  issue  may  be 
relevant  in  determining  the  civil  penalty 
amount.  But  the  Regional  Director’s 
pleadings  did  not  address  the  carrier’s 
claim  of  substantial  compliance.  The 
burden  of  proof  is  on  the  Regional 
Director  to  establish  the  justification  for 
and  amount  of  the  penalties  assessed  in 
an  enforcement  action.  I  do  not  believe 
the  Regional  Director  has  met  his 
burden  in  this  case.  Therefore,  I  decline 
to  assess  a  penalty  for  these  11 
violations  at  this  time,  and  I  find  that 
the  parties  must  further  address  the 
penalty  assessment  issue  before  I  can 
determine  whether  the  maximum 
$5,500  assessed  by  the  Regional  Director 
is  reasonable.  To  assist  the  parties,  I 
direct  their  attention  to  the  extensive 
discussion  of  the  9  penalty 
determination  factors  of  49  U.S.C.  521(c) 
and  the  Revised  Civil  Penalty 
Guidelines  in  the  Decision  of 
Administrative  Law  Judge  Barton  in 
Used  Equipment  Sales,  No.  Rl-91-03, 
(FHWA  May  6, 1992)  petition  for  review 
pending. 

It  is  hereby  ordered  that  the  hearing 
request  of  Otto  Brehm,  Inc.,  is  denied, 
the  Regional  Director’s  motion  for  final 
order  is  granted  as  to  the  use  of  liability, 
and  the  Regional  Director  and  Otto 
Brehm,  Inc.,  shall  submit  pleadings  and 
supporting  evidence  within  30  days  of 
the  date  of  entry  of  this  order, 
addressing  the  penalty  assessment 
issues  identified  in  this  order. 
Submissions  shall  be  served  in 
accordance  with  49  CFR  386.61. 

Dated;  March  5, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Lakeview 
Farms,  Inc.,  Respondent,  Docket  No.  R3-91- 
157. 

Final  Order 

This  matter  comes  before  me  upon  a 
motion  for  final  order  by  the  Regional 
Director,  Region  3.  This  proceeding  is 
governed  by  the  Federal  Highway 
Administration’s  Rules  of  Practice  for 
Motor  Carrier  Safety  and  Hazardous 
Materials  Proceedings,  49  CFR  part  386. 
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Background 

In  an  April  22, 1901,  notice  of  claim, 
the  Regio^  Director  charged  Ldceview 
Farms,  Inc.  (Lakeview),  with  11 
violations  of  the  Fede^  Motor  Carrier 
Safety  Regulatiwia  (FMCSRs). 
Specifically.  Lakeview  was  cited  for 
seven  viol^ons  of  49  CFR  39S.S(a). 
failing  to  require  drivers  to  prepare  and 
submit  drivers’  records  of  duty  status: 
three  violations  of  49  CFR  387.7(a). 
operating  a  motor  vehicle  without 
having  in  effect  the  minimum  level  of 
finandal  responsibility;  and  one  charge 
of  failing  to  maintain  the  required  proof 
of  financial  responsibility  at  the  carrier’s 
principal  place  of  business,  in  violation 
of  49  CFR  387.7(d). 

In  its  response  to  the  notice  of  claim. 
Lakeview  did  not  dray  the  charges  or 
request  a  hearing,  but  did  present 
information  to  be  conside^  in 
reducing  the  penalty  amount^  The 
Regionu  Dir^or  filed  a  motion  for  final 
order  on  January  23, 1992.  Lakeview  did 
not  reply  to  this  motion. 

Discussion 

Lakeview’s  Reply  to  the  Notice  of  Claim 

As  I  have  noted,  an  appendix  to  the 
motion  for  final  order  stated  that 
Lakeview’s  reply  to  the  notice  of  claim 
was  lost  by  the  Regional  Director.  I  am 
concerned  that  the  text  of  the  motion 
did  not  reveal  this  fact,  but  presumddy 
the  Regional  Director  served  the  carrier 
with  all  appendices  and  evidence  in 
support  of  his  motion  for  final  order. 
Therefore,  the  motor  carrier  was  put  on 
notice  that  its  reply  was  misplac^,  but 
it  neither  resubmitted  the  reply  nor 
responded  to  the  m(^on  for  final  order. 
Absent  an  c4)}action  by  Lakeview  to  the 
Regional  Dir^or's  characterization  of 
the  carrier’s  reply,  I  find  no  reason  to 
question  his  depi^on  of  the  pleading  at 
this  time.  I  note  that  under  49  CFR 
386.64,  Lakeview  may  petition  the 
Associate  Administrator  for 
reconsideration  of  this  final  order, 
within  20  days  after  the  order  is  issued, 
shoxild  Lakeview  believe  that  the 
Regional  Director  mischaracterized  its 
response. 

The  Regional  Director's  Motion  for  Final 
Order 

In  an  analogy  to  a  summary  Judgment 
motion,  I  have  held  that  the  moving 
party  on  a  motion  for  final  order  miist 
show  that  there  is  no  genuine  issue  as 


I  TUs  infoiaudba  on  th*  conlenU  ot  Lakeriewr't 
respoiue  U  derived  tram  the  Regional  Director’* 
motion  for  Bnal  order.  As  Appendix  B  to  that 
motion  reveals,  the  regkmal  office  lost  Ldwview's 
reply  and  pen^ty  inforaiticaiaad  eras  tharaCon 
unable  to  forerard  them  to  ma.  Lakevieer  has  not 
resubmitted  Qia  missing  documents. 


to  any  material  fact  and  that  it  is 
ratitl^  to  a  Judgment  as  a  matter  of 
law.  E.g.,  la  re  Forsyth  hDlk  Hauling  Co., 
Inc.,  Na  R3-90-037.  at  2.  (FHWA 
DecWber.6, 1992}  (Order).  All 
inferences  must  be  drawn  in  favor  of  the 
non-moving  party,  Lakeview  in  this 
case. 

In  its  response  to  the  notice  of  claim. 
Lakeview  did  not  dray  any  of  the  11 
charges  against  it  The  evidence  before 
me  i^udes  Lakeview  President  Lacey 
Givens’  pre-notice  of  claim  admissions 
to  all  charges  but  the  count  of 
permitting  a  driver  to  operate  a 
commercial  motor  vehicle  on  January 
18. 1991,  while  Lalmview  did  not  have 
in  effect  the  required  amount  of 
financial  responsibility.  While  I  do  not 
deem  this  statement  to  constitute  an 
admission  to  the  charges  made  in  the 
notice  of  claim  that  followed.  I  note  that 
in  its  reply  to  the  notice  of  claim. 
Lakeview  did  not  recant  these 
admissions.  Nm  has  Lakeview  replied  to 
the  motion  for  final  order. 

When  a  carrier  denies  the  allegations 
against  it  but  the  Regional  Director 
nevertheless  seeks  to  avoid  a  hearing 
rad  obtain  a  final  order  on  motion,  the 
motion  should  be  accompanied  by 
evidence  sufficient  to  establish  at  least 
a  prima  facie  case.  See.  e.g..  In  re 
Forsyth  Milk  Hauling  Co.,  No.  R3-90- 
037,  at  2.  (FHWA  Dec.  5. 1991)  (Order). 
But  in  the  absence  of  a  denial  by  the 
carrier,  I  do  not  believe  that  the 
Regional  Director  must  submit  affidavits 
or  other  evidence  in  support  of  his 
motion  for  final  order.  In  re  Bill  Carter 
Trucking,  Inc.,  No.  R3-91-279,  at  5, 
(FHWA  June  22, 1992)  (Final  Order).  If 
Lakeview  had  denied  ray  of  the  charges 
against  it.  dien  the  Regional  Director 
would  have  been  required  to  submit 
documentary  or  other  evidence 
supporting  ffis  charges.  Id. 

I  do  not  believe  Lakeview  can 
complain  that  the  Regional  Director  has 
not  produced  substantive  evidence  in 
support  of  the  violations  alleged. 
Lakeview  has  failed  to  deny  any  of  the 
charges  dted  and  ignored  repeated 
opportunities  to  re^t  the  Regional 
Director’s  allegations,  most  recently  by 
failing  to  respond  to  the  Regional 
Director’s  motion  for  final  order. 

For  the  purpose  of  the  Regional 
Director’s  motion  for  final  order,  and 
determining  whether  the  Regional 
Director  must  provide  evidence  of  the 
violations  chafed,  I  deem  Lakeview's 
silence  to  be  an  admission  to  the 
charges.  Therefore,  I  find  that  Lakeview 
committed  the  11  violations  cited  in  the 
notice  of  claim.  Accordii^y,  1  find 
there  are  no  material  factmal  issues  in 
dispute,  and  the  Regional  Director  is 


entitled  to  a  judgment  as  a  matter  of 
law. 

Penalty  Determination 

The  Regional  Director  assessed  a 
penalty  of  $300  for  each  of  the  seven 
charges  of  failing  to  require  drivers  to 
make  rad  submit  records  of  duty  status. 
$500  for  the  charra  of  failing  to 
maintain  proof  oi  financial 
responsilfility.  and  $1,000  for  eadi  of 
the  three  charges  of  operating  a  motor 
vehicle  yrithout  maintaining  the 
minimum  level  of  insurance.  In  its  reply 
to  the  notice  of  claim,  Lakeview 
apparently  objected  to  the  penalty 
amount  rad  presented  evidence  to  be 
considered  in  reducing  the  penalty,  but 
I  do  not  have  this  evidence  before  me. 

As  I  stated  above,  the  carrier  was  put  on 
notice  by  the  Regional  Director’s  motion 
for  final  order  that  this  information  was 
lost,  yet  Lakeview  neither  resubmitted 
the  evidence  nor  replied  to  the  motion, 
citing  why  it  believes  the  sum  Is 
excessive  or  claiming  that  it  would  be 
unable  to  pay  the  assessed  penalty  of 
$5,600. 

After  a  review  of  the  nine  penalty 
determination  factors  of  49  U.S.C 
521(b)(2)(C),  rad  beised  upon  the  record 
before  me,  I  find  that  the  $2,100 
assessed  for  the  seven  records  of  duty 
status  violations  is  reasonably 
calculated  to  induce  Lakeview’s 
compliance  with  these  regulations.  The 
compliance  review  which  revealed  the 
current  violations  was  conducted 
because  the  carrier  had  been  operating 
with  an  “xmsatisfactory”  motor  carrier 
safety  rating  since  May  1989.  Lakeview 
cannot  ignore  applicable  safety 
regulations,  nor  can  it  assign  such  a  low 
priority  to  compliance  with  these 
regulations  thaL  after  two  reviews,  no 
significant  progress  has  been  made  to 
bring  the  carrier  into  compliance.  See  In 
re  Kerr  Drug  Stores,  Inc.,  57  FR  28720 
(FHWA  1992)  (Final  Order). 

Similarly,  upon  review  of  the  record 
and  the  nine  penalty  assessment  factors 
of  49  CFR  381.17  and  49  U.S.C.  10927 
note,  I  also  find  that  Lakeview 
knowingly  violated  the  financial 
responsibility  provisions  and  that  the 
$3,500  assessed  for  these  four  violations 
is  reasonable.  Due  in  part  to  the  serious 
economic  threat  posed  by  uninsured 
drivers,  the  maximum  penalty  under 
these  provisions  is  $10,000.  The  $1,000 
rad  $500  penalties  assessed  against 
Lakeview  are  therefore  well  below  the 
maximum  permitted,  despite 
Lakeview’s  conduct  of  permitting  its 
insurance  to  lapse  and  failing  to  renew 
it  for  a  period  of  up  to  three  months, 
while  sUll  dispatching  drivers  in 
Interstate  commerce. 
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It  is  hereby  ordered  that  the  Regional 
Director’s  motion  for  a  final  order  is 
granted,  and  Lakeview  Farms,  Inc.,  is 
directed  to  pay  the  sum  of  $5,600  to  the 
Regional  Director,  Region  3,  within  30 
days  of  this  order,  for  failing  to  require 
drivers  to  prepare  and  subixdt  records  of 
duW  status,  operating  motor  vehicles 
without  having  in  effect  the  required 
level  of  financial  responsibility,  and  . 

failing  to  maintain  proof  of  the  required  This  pel 
amount  of  financial  responsibility.  months 

Dated;  February  8. 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  A4otw 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  Matter  of  Bill  Carter 
Trucking,  Inc.  Respondent,  Docket  No.  R3- 
91-279. 

Order  In  Response  to  Motion  for 
Reconsideration 

This  matter  comes  before  me  on  a 
"Notice  of  Appeal"  by  Bill  Carter 
Trucking,  Inc.  (Carter),  appealing  the 
June  22, 1992,  final  order  in  this  case. 

This  proceeding  is  governed  by  the 
Federal  Highway  Administration’s 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386. 

Background 

In  the  June  22  final  order,  the 
Associate  Administrator  found  Carter 
liable  for  25  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  and  assessed  a  penalty  of 
$10,400.  Carter  filed  its  notice  of  appeal 
of  this  decision  on  August  20, 1992, 
stating  in  an  attached  letter  that  the 
"trucldng  company  has  never  been 
offered  an  opportunity  for  a  hearing”  in 
violation  of  its  due  process  rights.  The 
notice  of  appeal,  however,  objected  to 
the  final  order  solely  "for  the  reasons 
that  the  assessed  penalty  is  excessive 
and  contrary  to  the  normal  amounts 
assessed  by  the  Federal  Highway 
Administration.” 

The  Regional  Director  replied  to  the 
notice  on  August  24,  stating  that  Carter 
had  failed  to  file  either  a  timely  motion 
for  reconsideration  within  20  ^ys  of 
issuance  of  the  final  order  or  a  timely 
appeal  of  the  final  order  within  30  days 
of  issuance.  In  addition,  the  Regional 
Director  noted  the  final  order  found  that 
Carter’s  December  16, 1991,  hearing 
request  was  also  imtimely,  coming  more 
than  four  months  after  the  notice  of 
claim.  I  have  received  no  further 
responsive  pleading  from  Carter. 

Discussion 

The  June  22, 1992,  decision  in  this 
case  is  a  final  agency  order. 

Accordingly,  any  party  may,  within  20 


days  after  the  Issuance  of  the  final  order, 
petition  the  Associate  Administrator  for 
reconsideration  of  the  order  tmder  49 
CFR  386.64,  or  may  appeal  the  final 
order  to  the  United  States  Court  of 
Appeeds  within  30  days  of  issuance 
under  49  CFR  386.67  and  49  U.S.C 
521(b)(8).  Because  Carter’s  notice  of 
appetd  was  submitted  to  me,  1  consider 
it  to  be  a  petition  for  reconsideration. 

This  petition  was  filed  almost  two 
months  after  the  date  of  entry  of  the 
Jime  22, 1992,  final  order;  well  past  the 
20-day  time  Ibnit  under  §  386.64. 
'Therefore,  Carter’s  petition  for 
reconsideration  is  untimely. 

If  Carter’s  petition  were  timely,  it  still 
does  not  raise  any  issue  which  warrants 
reconsideration  of  the  final  order.  Carter 
argues  that  the  penalty  awarded  was 
excessive  and  t^t  the  denial  of  its 
hearing  request  violated  its  due  process 
rights.  Both  arguments  are  without 
merit 

Denial  of  Carter’s  Hearing  Request 

The  final  order  addressed  Carter’s 
hearing  request  at  length.  See  In  re  Bill 
Carter  Trucking,  Inc.,  No.  113-91-279,  at 
2-4,  (FHWA  June  22. 1992)  (Final 
Order).  ’Therefore,  I  will  not  repeat  that 
analysis  here,  where  Carter’s  allegation 
of  a  due  process  violation  is 
unsupported  by  evidence.  I  do  note, 
however,  that  ^e  Jime  22  final  order 
contained  a  detailed  discussion  of  the 
provisions  of  49  CFR  386.14(b)  by 
which  a  carrier  may  request  a  hearing. 
But  the  Associate  Administrator  found 
that  Carter’s  hearing  request  was 
untimely  under  49  CFR  386.14(b)(2), 
and  that  the  carrier  therefore  waived 
any  right  it  may  have  had  to  a  hearing. 

m  addition,  the  Associate 
Administrator  foimd  that  if  Carter’s 
request  were  viewed  as  timely,  the 
carrier  failed  to  deny  the  charges  against 
it  or  allege  any  material  issue  offset 
warranting  a  hearing  vmder  49  CFR 
386.16(b).  Carter  had  requested  a 
hearing  only  "to  determine  whether  or 
not  the  [penalty]  assessment  is 
excessive.”  The  Associate  Administrator 
has  repeatedly  held  that  an  objection  to 
the  penalty  amount  does  not  constitute 
a  material  factual  issue  in  dispute  which 
would  merit  a  hearing.  E.g.,  In  re 
Drotzmann,  Inc.,  55  FR  2929  (FHWA 
1990)  (Order  Appointing  Administrative 
Law  Judge). 

Penalty  Determination 

Carter  has  provided  no  evidence  or 
cited  any  legal  error  to  support  a 
reversal  of  &e  Jxme  22  decision  ba.sed 
on  its  allegation  that  the  penalty  is 
excessive.  Nor  has  the  caper’s  motion 
for  reconsideration  dted  any  cases  or 
other  evidence  showing  that  the  penalty 


is  "contrary  to  the  normal  amoimts 
assessed  by  the  Federal  Highway 
Administration,”  as  it  now  alleges. 

Carter  claims  that  its  penalty  total 
should  be  in  line  with  the  sums 
awarded  in  other  cases,  but  at  best,  this 
factor  is  simply  one  component  of  the 
penalty  assessment  'The  amount  of  any 
dvil  penalty  is  determined  by  taking 
into  accoimt  the  "nature,  ciroimstances, 
extent,  and  gravity  of  the  violation 
committed,  and,  with  respect  to  the 
violator,  the  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay, 
effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as 
justice  and  public  safety  may  require.  In 
each  case,  the  assessment  shall  be 
calculated  to  induce  further 
compliance.”  49  U.S.C  521(b)(2)(C).  As 
stated  in  the  final  order,  the  Assodate 
Administrator  carefully  considered  all 
of  these  foctors  when  ordering  payment 
of  the  $10,400  penalty. 

In  addition,  tne  final  order 
spedfically  addressed  the  issue  of 
whether  the  penalty  assessment  was 
excessive.  'The  Assodate  Administrator 
found  that  it  was  reasonably  calculated 
to  induce  Carter’s  compliance  with  the 
FMCSRs  under  49  U.S.C  521(b)(2)(C). 
Carter  has  provided  no  new  evidence 
which  would  lead  me  to  view  the 
penalty  determination  differently  now. 
'Therefore,  I  affirm  the  Associate 
Administrator’s  finding  that  the  penalty 
of  $500  for  each  of  the  four  drug  testing 
charges,  constituting  2  serious  patterns 
of  safety  violations,  is  reasonable.  I  also 
affirm  the  earlier  finding  that  the  $400 
penalty  for  each  of  the  four  charges  of 
mling  to  preserve  records  of  duty  status 
and  16  violations  for  falsified  logs  is 
reasonable  imder  the  statutory  factors 
for  determining  dvil  penalties. 

Conclusion 

I  have  reviewed  the  record  in  this 
proceeding,  and  I  find  that  (barter’s 
petition  for  reconsideration  is  not  timely 
and  does  not  present  any  new  evidence 
or  persuasively  argue  any  error  of  law 
which  would  warrant  a  modification  of 
the  earlier  order  finding  Carter  liable  for 
25  violations  of  the  FMCSRs  and 
directing  the  carrier  to  pay  a  penalty  of 
$10,400. 

It  is  hereby  ordered  that  the  Jime  22, 
1992,  final  order  in  this  case  is  affirmed, 
and  the  terms  of  that  final  order  remain 
in  effect. 

Dated:  February  8, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Allen  A 
West.  Driver  Disqualification,  Docket  Na  91- 
196. 
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Final  Order 

This  matter  comes  before  me  on  a 
petition  to  review  a  letter  of 
disqualification  (letter)  issued  by  the 
Regional  Director,  Region  1,  on  October 
31, 1991.  See  49  CFR  386.13.  The  letter 
charged  that  Allen  A.  West  (West),  a 
driver  of  commercial  motor  vehicles  in 
interstate  commerce,  failed  to  meet  the 
requirements  of  visual  acuity  contained 
in  the  Federal  Motor  Carrier  Safety 
Regulations.  49  CFR  391.41(b)(10).  The 
Regional  Director  submitted  a  motion  in 
opposition  to  the  petition  on  March  5, 
1992,  asking  me  to  deny  West’s  request 
for  a  hearing  on  the  matter  and  to  affirm 
the  letter. 

Since  the  filing  of  the  Regional 
Director’s  motion  in  March,  the  FHWA 
has  initiated  a  program  to  grant  waivers 
of  the  vision  requirements  to  drivers 
who  meet  certain  conditions.  See  57  FR 
31,458  (1992).  West  applied  for  .such  a 
waiver  on  May  18, 1992,  and  his 
application  was  granted  on  August  4, 
1992.  This  matter  is  now  moot,  and  it 
is  hereby  dismissed. 

It  is  hereby  ordered  that  both  Allen  A. 
West’s  Petition  for  Review  and  the 
Regional  Director’s  Motion  in 
Opposition  to  Petition  for  Review  are 
denied,  and  this  matter  is  dismissed. 

Dated:  February  8, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Cain'ers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Northeastern 
Poly  Products,  Inc.,  Respondent,  Docket  No. 
92-207. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
Northeastern  Poly  Products,  Inc.’s 
(Northeastern),  request  for  an 
administrative  hearing  under  49  CFR 
386.14(b)(2)  of  the  Federal  Motor  Carrier 
Safety  Regtilations.  Both  Northeastern 
and  the  Regional  Director  assert  that 
Northeastern’s  hearing  request  raises  a 
material  factual  issue  in  dispute 
warranting  a  hearing  vmder  49  CFR 
386.16(b). 

Background 

By  notice  of  claim  dated  January  30, 
1992,  the  Regional  Director  cited 
Northeastern  with  three  violations  of  49 
CFR  391.51,  failure  to  maintain  a 
complete  driver  qualification  file  for 
each  driver  used  or  employed;  three 
charges  under  49  CFR  395.8(a),  fitilure 
to  require  a  driver  to  make  and  submit 
records  of  duty  status;  and  three  counts 
of  failing  to  reqiiire  drivers  to  prepare 
vehicle  inspection  reports,  in  violation 
of  49  CFR  396.11(a).  Northeastern 


replied  to  the  notice  of  claim  on 
February  26, 1992,  specifically  denying 
all  of  the  charges,  and  requesting  a 
hearing  at  which  it  would  “present 
physicid  evidence  to  support  [its] 
denials  of  the  violations.’’ 

Northeastern’s  reply  was  not  made 
within  15  days  after  the  notice  of  claim 
was  served  as  specified  under  49  CFR 
386.14(b).  Regional  Director  has  stated 
in  his  March  12, 1992,  reply  to  this 
response,  however,  that  he  “does  not 
wish  to  contest  the  timeliness  of 
(Northeastern’s)  request  for  a  hearing,’’ 
and  he  conoirred  in  Northeastern’s 
hearing  request. 

Conclusion 

Upon  review  of  the  pleadings,  I  find 
that  Northeastern’s  hearing  request 
raises  a  material  factud  issue  in  dispute, 
namely,  whether  the  carrier  committed 
the  nine  violations,  which  should  be 
addressed  in  an  administrative  hearing. 

It  is  hereby  ordered  that  Northeastern 
Poly  Products,  Inc.’s,  request  for  a 
hearing  is  granted.  In  accordance  with 
49  CFR  386.54(a),  I  hereby  appoint  an 
Administrative  Law  Judge,  to  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transportation,  as  the  Presiding  Judge 
in  this  matter.  The  appointed  Judge  is 
authorized  to  perform  those  duties 
specified  in  49  CFR  386.54(b). 

Dated:  February  8, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Before  the  Federal  Highway 
Administration:  In  the  matter  of  Twenty- 
eight  Motor  Carrier  Safety  Cases. 

Final  Order 

Before  me  are  28  motor  carrier  safety 
enforcement  cases  (see  Appendix),  each 
the  subject  of  a  request  for  dismissal 
from  an  appropriate  Regional  Director. 
The  requests  take  various  forms 
(Motions  for  Voluntary  Dismissal, 
Notifications  of  Settlement,  etc.).  In  all 
but  one  case,  however,  the  evidence 
before  me  indicates  that  the  parties  have 
reached  a  settlement.  In  the  remaining 
case.  In  re  James  F.  Irwin,  Inc.,  No.  R3- 
91-227,  the  Regional  Director  has 
withdrawn  his  Motion  for  Final  Order 
because  he  heis  been  unable  to  make 
good  service  on  the  Respondent. 

Nothing  in  the  record  before  me 
indicates  that  any  respondent  motor 
carrier  has  objected  to  the  dismissal  of 
its  case.  Therefore,  in  accordance  with 
the  Federal  Highway  Administration’s 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings,  49  CFR  part  386, 1  hereby 
dismiss  the  motor  carrier  safety 


enforcement  proceedings  listed  in  the 
attached  appendix. 

It  is  hereby  ordered  that  the  28  motor 
carrier  safety  enforcement  proceedings 
listed  in  the  attached  appendix  are 
dismissed. 

Dated:  February  8, 1993. 

John  P.  Eicher, 

Acting  Associate  Administrator  for  Motor 
Carriers. 

Appendix 

1.  All  Freight  Distribution  Co.,  Inc. 

Docket  No.  R3-91-263 

2.  Browning-Ferris  Industries  of 
Mississippi,  Inc. 

Docket  No.  90-MS-026-SA 

3.  Charapata  Trucking,  Inc. 

Docket  No.  R5-91-084 

4.  Davis  Water  &  Waste  Industries,  Inc. 
Docket  No.  91-GA-024-SH 

5.  Eslinger  Contracting  Co.,  Inc. 

Docket  No.  92-GA-017-HF 

6.  Faulk  &  Son,  Inc. 

Docket  No.  R-91-O07-NOI 

7.  Furniture  Distributors,  Inc. 

Docket  No.  91-NC-031-SA 

8.  Gem  Stone  Coal,  Inc. 

Docket  No.  R3-91-121 

9.  George  K.  Groff,  Inc. 

Docket  No.  R3-91-270 

10.  Gunther's  Leasing  Transport,  Inc. 

Docket  No.  R3-9a-104 

11.  H  B  Tour  and  Travel,  Inc. 

Docket  No.  R3-91-020 

12.  Hammond  Liunber  Co.,  Inc. 

Docket  No.  Rl-91-148 

13.  Hobart  Stone  Dealers,  Inc. 

Docket  No.  92-102 

14.  James  F.  Irwin,  Inc. 

Docket  No.  R3-91-227 

15.  J.B.  Hunt  Transport,  Inc. 

Docket  No.  R6-91-15 

16.  Joseph  J.  Sarcona  Trucking 
Docket  No.  Rl-92-122 

17.  King  Furniture  Distributors,  Inc. 

Docket  No.  91-FL-087-SASY 

18.  Manchester  Movers,  Inc. 

Docket  No.  Rl-90-344 

19.  NAFCO  Wholesale  Seafoods,  Inc. 

Docket  No.  R3-91-326 

20.  Neely  Truck  Line,  Inc. 

Docket  No.  91-AL-005-SH 

21.  Olin  Wooten  Transport  Co.,  Inc. 

Docket  No.  GA-89-041-SA 

22.  Perry  B.  Duryea  &  Son,  Inc. 

Docket  No.  Rl-92-320 

23.  Pridgen  and  Sons,  Inc. 

Docket  No.  R-91-O04-NOI 

24.  Rainbow  Charter  Service,  Inc.,  T/A  Lynne 
A.  Gehouskey 

Docket  No.  R3-91-0234 

25.  Rogers  Trucking,  Inc. 

Docket  No.  91-KY-017-SA 

26.  Simnyland  Refining  Co. 

Docket  No.  92-AL-054-SA 

27.  Technical  Ordnance,  Inc. 

Docket  No.  R5-90-289 

28.  Willis  Roofing  Consulting,  Inc. 

Docket  No.  R9-90-017 

(FR  Doc,  93-28787  Filed  11-24-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Administrative  Dispute  Resoiution  in 
Connection  With  Agency  Actions: 
Administrative  Dispute  Resoiution  Act; 
Finai  Poiicy  Statement 

AGENCY:  Department  of  Education. 

ACTION:  Final  policy  statement. 

SUMMARY:  The  Department  of  Education 
(ED)  issues  a  policy  statement  under 
section  3(a)  of  the  Administrative 
Dispute  Resolution  Act.  The  statement 
discusses  the  policy  of  the  Department 
with  respect  to  the  use  of  alternative 
means  of  dispute  resolution  with  regard 
to  its  administrative  proceedings  and 
certain  other  agency  actions  under 
Department  programs. 

EFFECTIVE  DATE:  This  notice  takes  effect 
November  26, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  Sky,  Office  of  the  General 
Coimsel,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4091, 
FOB-6,  Washington,  DC  20202. 
Telephone  (202)  401-2603.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  Time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  101-552,  the  Administrative 
Dispute  Resolution  Act  (ADR  Act) 
amends  chapter  5  of  Title  5  of  the 
United  States  Code,  to  authorize  the  use 
of  alternative  means  of  dispute 
resolution  in  lieu  of  adjudication  to 
resolve  issues  in  controversy.  These 
means  include  settlement  negotiations, 
conciliation,  facilitation,  mediation, 
factfinding,  minitrials  and  arbitration. 
Certain  legal  obstacles  to  the  use  of 
alternative  means  of  dispute  resolution 
are  removed.  The  ADR  Act,  for  example, 
repeals  a  longstanding  prohibition  on 
arbitration  where  arbitration  can  be 
used  consistently  with  the  public 
interest.  Administrative  Law  Judges  are 
given  authority  to  require  attendance  at 
prehearing  conferences  of  parties 
authorized  to  negotiate  the  resolution  of 
issues  in  controversy.  Other  provisions 
are  made  to  ensure  that  administrative 
dispute  resolution  is  carried  out  in  a 
fair,  efficient,  and  efiective  manner. 

The  Report  of  the  National 
Performance  Review,  “Creating  a 
Govenunent  that  Works  Better  and  Costs 
Less,”  observes  that  it  is  often  cheaper 
to  resolve  disputes  through  alternative 
dispute  resolution  and  recommends  that 
agencies  “expand  their  use  of 
alternative  dispute  resolution 
techniques." 


In  enacting  the  ADR  Act,  Congress 
found,  among  other  things,  that 
“administrative  proceedings  have 
become  increasingly  formal,  costly,  and 
lengthy”;  that  “alternative  means  of 
dispute  resolution  have  been  used  in  the 
private  sector  for  many  years  and,  in 
appropriate  circumstances,  have  yielded 
decisions  that  are  faster,  less  expensive, 
and  less  contentious;”  that  “such 
alternative  means  can  lead  to  more 
creative,  efficient,  and  sensible 
outcomes;”  and  that  “the  availability  of 
a  wide  range  of  dispute  resolution 
procedures,  and  an  increased 
understanding  of  the  most  effective  use 
of  such  procedures,  will  enhance  the 
operation  of  the  Government  and  better 
serve  the  public.”  (ADR  Act,  Section  2, 

5  U.S.C.  571  note).  The  ADR  Act  is 
intended  to  bring  about  these 
advantages  for  f^eral  agencies  through 
the  expanded  use  of  alternative  means 
of  dispute  resolution. 

The  Department’s  efiorts  to  make 
greater  use  of  alternative  means  of 
dispute  resolution  pre-date  the  ADR 
Act.  For  example,  ffie  procedures  of  the 
Office  of  Administrative  Law  Judges 
(OALJ),  which  is  vested  with  authority 
in  the  Department  to  consider  a  wide 
range  of  disputes  arising  imder  ED 
programs,  make  explicit  provision  for 
the  mediation  of  cases.  See  20  U.S.C. 
1234(h)  and  34  CFR  81.13  (1992). 
Mediation  is  one  of  the  alternative 
means  of  dispute  resolution  recognized 
in  the  ADR  Act. 

A  substantial  number  of  cases  imder 
the  General  Education  Provisions  Act 
closed  by  the  OALJ  since  its  inception 
have  been  closed  by  settlement.  In  a 
number  of  these  cases,  mediation 
contributed  to  the  resolution.  In  others, 
settlement  negotiations  without 
mediation  played  the  key  role.  It  is 
estimated  ffiat  the  Department  is 
resolving  approximately  75  percent  of 
its  OALJ  cases  short  of  full  adjudication. 
The  Department  has  thus  been 
consistently  successful  in  resolving 
adjudicatory  matters  through  techniques 
identified  in  the  ADR  Act  before  as  well 
as  after  the  enactment  of  that  legislation. 

The  Department  has  supported 
legislation  to  facilitate  the  use  of 
alternative  means  of  dispute  resolution. 
In  1988  the  Department  proposed,  and 
Congress  enacted,  legislation  that 
permits  the  Department  to  compromise 
cases  before  the  OALJ  where  the 
difference  between  the  original  claim 
and  the  settlement  amount  is  less  than 
$200,000.  20  U.S.C.  1234a(j).  In  these 
cases,  this  measure  encourages  greater 
use  of  alternative  means  of  dispute 
resolution  by  simplifying  the  approval 
procedures  connected  with  it. 


The  ADR  Act  specifically  requires 
each  agency  to  appoint  an 
administrative  dispute  resolution 
specialist  to  assist  in  implementation  of 
the  AIIH(  Act  and  to  adopt  a  policy 
regarding  the  use  of  alternative  means  of 
dispute  resolution  (Sections  3  (a)  and 
(b)).  The  Department  already  has 
accomplished  the  first  step.  This 
dociunent  marks  the  achievement  of  the 
second  step.  It  applies  to  administrative 
dispute  resolution  with  respect  to 
formal  and  informal  administrative 
adjudication,  enforcement  proceedings, 
contract  administration,  and  other 
actions  of  the  Department.  To  the  extent 
relevant,  in  developing  this  policy 
statement,  the  Department  has 
examined  the  matters  specified  in 
section  (a)(2)  of  the  Act. 

On  November  27, 1992,  the  Secretary 
published  in  the  Federal  Register  a 
notice  of  proposed  policy  statement 
under  the  ADR  Act.  (57  FR  56424). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  notice  of  proposed 
policy  statement,  two  parties  submitted 
letters  of  comment.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
policy  statement  since  publication  of 
the  notice  follows.  Technical  and  other 
minor  clianges — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  One  commenter 
commended  the  Department  for  its 
dedication  to  the  use  of  the  ADR  and 
recognized  the  integrity  of  the 
Department’s  enforcement  and 
regulatory  responsibilities.  The  ' 
commenter  encouraged  the  Department 
to  consider  the  use  of  ADR  on  a  small, 
measured  scale  or  pilot  basis  in  some  of 
the  more  controversial  issues,  such  as 
early  complaints  resolution.  The 
commenter  also  encouraged  the 
Department  to  consider  using  ADR  in 
employee-related  disputes,  such  as  EEO 
matters  and  grievances,  as  well  as 
procurement  and  contracts. 

Discussion:  The  Secretary  agrees  with 
the  commenter  that  ADR  shoiild  be  used 
in  attempting  to  resolve  controversial 
issues  involving  the  administration  of 
grant  programs,  as  well  as  in  resolving 
employee-related  disputes  and 
procurement.  The  Department  is 
studying  the  increased  use  of  ADR 
techniques  in  grievance  proceedings.  To 
the  extent  practicable  and  appropriate, 
the  Department  will  seek  to  obtain  early 
resolution  in  grant-related  audit  cases 
after  ah  appeal  has  been  filed  but  before 
administrative  proceedings  have  begun. 

Changes:  The  policy  statement  has 
been  revised  to  acknowledge  the 
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potential  use  of  ADR  in  employee- 
related  disputes  and  procurement 
matters. 

Comment:  One  commenter  urged  that 
the  policy  statement  provide  greater 
emphasis  on  arbitration,  rather  than 
mediation,  and  that  the  Department 
design  a  process  for  deciding  before  a 
dispute  arises  which  methods  of  dispute 
resolution  will  be  used.  The  commenter 
also  expressed  concern  regarding  the 
application  of  sufficient  resources  to 
implement  the  policy. 

Discussion:  Mediation,  rather  than 
arbitration,  has  been  the  means  of 
alternative  dispute  resolution  used  most 
frequently  in  the  Department’s  audit 
appeal  procedures.  As  indicated  above, 
m^iation  is  the  ADR  method 
particularly  authorized  by  Congress  in 
part  E  of  the  General  Education 
Provisions  Act  relating  to  enforcement 
of  grant  requirements  in  education 
programs.  For  this  reason,  particular 
focus  was  placed  on  that  method. 
However,  die  Department  will  consider 
the  use  of  other  methods  if  appropriate. 
The  selection  of  the  appropriate  method 
for  dispute  resolution  when  a  dispute 
arises  generally  will  be  made  by  the 
responsible  Department  employee.  At 
this  stage  in  the  administration  of  the 
ADR  Act,  the  development  of  a  fixed 
schedule  of  ADR  methods  to  be  applied 
to  particular  types  of  disputes  is  neither 
appropriate  nor  useful.  The  Department 
will,  however,  continue  to  evaluate  this 
suggestion  as  it  gains  experience  in 
administering  the  policy  statement. 

Changes:  None. 

Policy  of  the  Department 

It  is,  and  has  been,  the  policy  of  the 
Department  to  support  fully  the  goals 
and  objectives  of  the  ADR  Act,  as  set 
forth  in  section  2  of  the  ADR  Act,  and 
to  seek  to  attain  those  goals  and 
objectives  wherever  feasible  through  the 
Elepartment’s  dispute  resolution 
procedures.  The  Department’s 
implementation  of  the  ADR  Act  wll  be 
carried  out  in  a  manner  consistent  with 
E.0. 12778,  Civil  Justice  Reform. 

The  Department  is  fully  committed  to 
implementing  the  ADR  Act  through 
steps  already  taken,  steps  listed  below, 
and  other  actions  to  be  pursued  in 
accordance  with  the  principles  and 
goals  set  out  in  this  policy  statement.  At 
the  same  time,  the  Department 
recognizes  that  some  or  all  of  the 
alternative  dispute  resolution 
techniques  may  be  inappropriate  where 
formal  adjudication  is  necessary  to 
achieve  accountability  or  to  protect  the 


fiscal  interests  of  the  United  States  from 
illegal  or  wasteful  practices  or 
expenditures. 

For  example,  the  Department  believes 
that  use  of  alternative  dispute  resolution 
techniques  may  not  be  successful,  and 
may  serve  to  delay  rather  than  expedite 
resolution  of  disputes,  where  the  issue 
in  controversy  pertains  to  the  initial  or 
continued  eligibility  of  an  entity  to 
participate  in  a  program  administered 
by  the  Department,  such  as  those  arising 
under  the  Higher  Education  Act  of  1965, 
as  amended,  or  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  degree  to  which 
an  institution  has  already  been  provided 
with  an  opportunity  to  propose  informal 
resolution  of  a  claim  or  a  finding  of 
violation  is  another  factor  that  can  afiect 
the  availability  of  alternative  means  of 
dispute  resolution  techniques  during  an 
administrative  hearing.  However,  in 
these  areas,  the  Department  will 
consider  the  use  of  alternative  means  of 
dispute  resolution  where  practicable 
and  consistent  with  the  above-described 
considerations. 

The  Department  is  committed  to 
striking  a  proper  balance  between  the 
formal  adjudication  of  cases  where 
necessary  and  their  resolution  through 
alternative  means  of  dispute  resolution 
where  practicable  and  in  the  public 
interest. 

This  policy  is  consistent  with  and  in 
furtherance  of  the  recommendation  of 
the  Report  of  the  National  Performance 
Review  quoted  above. 

Further  Steps  To  Be  Taken 

In  furtherance  of  the  policies  of  the 
ADR  Act,  the  Department  plans  to  take 
the  following  additional  steps: 

(1)  Each  departmental  office  will  be 
asked  to  assign  an  ADR  liaison  officer  to 
consider  administrative  dispute 
resolution  issues  within  that  office  and 
to  encourage  the  expanded  use  of  all 
appropriate  alternative  means  of  dispute 
resolution  in  resolving  disputes  arising 
in  administrative  proceedings  involving 
that  office.  These  ADR  liaison  officers 
will  serve  as  points  of  contact  for 
matters  pertaining  to  alternative  means 
of  dispute  resolution  within  the 
Department  and  will  collectively  study 
procedural  issues  pertaining  to 
alternative  dispute  resolution  that  affect 
the  Department  generally,  including  the 
proper  stage  of  a  dispute  at  which  to 
invoke  alternative  means  of  dispute 
resolution  and  the  appropriate 
distribution  of  mediation  costs  among 
the  parties  to  a  dispute.  The  Department 
will  provide  the  liaison  officers  with 


appropriate  training  regarding 
administrative  dispute  resolution  and 
the  ADR  Act. 

(2)  The  Department  will  continue  to 
design  and  implement  procedures  to 
ensure  that  all  parties  are  aware  of 
existing  opportunities  for  alternative 
means  of  dispute  resolution  for  cases 
before  the  OALJ.  It  will  be  the  practice 
of  the  Department’s  Office  of  the 
General  Counsel  to  suggest  mediation  in 
appropriate  cases  where  mediation 
holds  promise  for  early  resolution 
without  undue  delay  or  impairment  of 
the  public  interest. 

(3)  The  Department  will  work  to 
continue  to  extend  the  availability  of 
mediation  to  other  administrative 
proceedings  and  functions  not  presently 
governed  by  Part  E  of  the  General 
Education  Provisions  Act  or  part  81  of 
title  34  of  the  Code  of  Federal 
Regulations. 

(4)  The  Department  will  seek  to 
continue  and  expand  the  use  of  all 
appropriate  alternative  means  of  dispute 
resolution  in  employee-related  disputes 
and  procurement  matters,  as  well  as  in 
connection  with  audit  resolution 
processes.  Appropriate  staff  training  in 
those  areas  will  bie  pursued. 

(5)  The  Department  will  conduct  a 
study  of  its  standard  contract  and  other 
terms  to  determine  if  they  need 
amendment  to  comply  with  the  ADR 
Act. 

(6)  The  Department  will  develop  and 
maintain  a  system  for  keeping  statistics 
related  to  alternative  dispute  resolution 
in  its  administrative  proceedings. 

(7)  The  Department  will  continue  to 
coordinate  with  the  Administrative 
Conference  of  the  United  States  on 
alternative  means  of  dispute  resolution 
matters  and  to  avail  itself  of  training 
provided  by  the  Conference. 

(8)  The  Department  will  continue  to 
determine  what  other  agency  actions 
will  lend  themselves  to  implementation 
of  the  ADR  Act  and  to  study  how  it  may 
encourage  the  appropriate  use  of 
alternative  dispute  resolution 
techniques  by  educational  agencies, 
institutions,  and  organizations  that  it 
serves  to  the  end  of  achieving  resolution 
of  education  related  disputes  without 
the  need  for  unnecessary  litigation. 

Authority:  Pub.  L  101-552,  Section  3 
(1990). 

Dated;  October  22, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 
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Title  3 —  Executive  Order  12881  of  November  23,  1993 

The  President  Establishment  of  the  National  Science  and 

Technology  Council 


By  the  authority  vested  in  me  as  President  by  the  Qmstitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment  There  is  established  the  National  Science  and 
Technology  Council  (“the  Council”). 

Sec.  2.  Membership.  The  Council  shall  comprise  the: 

(a)  President,  who  shall  serve  as  Chairman  of  the  Council; 

(b)  Vice  President; 

(c)  Secretary  of  Commerce; 

(d)  Secretary  of  Defense; 

(e)  Secretary  of  Energy; 

(f)  Secretary  of  Health  and  Human  Services; 

(g)  Secretary  of  State; 

(h)  Secretary  of  the  Interior; 

(i)  Administrator,  National  Aeronautics  and  Space  Administration; 

(j)  Director,  National  Science  Foundation; 

(k)  Director  of  the  Office  of  Management  and  Budget; 

(l)  Administrator,  Environmental  Protection  Agency; 

(m)  Assistant  to  the  President  for  Science  and  Technology; 

(n)  National  Security  Adviser; 

(o)  Assistant  to  the  President  for  Economic  Policy; 

(p)  Assistant  to  the  President  for  Domestic  Policy;  and 

(q)  Such  other  officials  of  executive  departments  and  agencies  as 
the  President  may,  from  time  to  time,  designate. 

Sec.  3.  Meetings  of  the  Council.  The  President  or,  upon  his  direction,  the 
Assistant  to  the  President  for  Science  and  Technology  (“the  Assistant”), 
may  convene  meetings  of  the  Council.  The  President  shall  preside  over 
the  meetings  of  the  Council,  provided  that  in  his  absence  the  Vice  President, 
and  in  his  absence  the  Assistant,  will  preside. 

Sec.  4.  Functions,  (a)  The  principal  functions  of  the  Council  are,  to  the 
extent  permitted  by  law:  (1)  to  coordinate  the  science  and  technology  policy¬ 
making  process;  (2)  to  ensure  science  and  technology  policy  decisions  and 
programs  are  consistent  with  the  President’s  stated  goals;  (3)  to  help  integrate 
the  President’s  science  and  technology  policy  agenda  across  the  Federal 
Government;  (4)  to  ensure  science  and  technology  are  considered  in  develop¬ 
ment  and  implementation  of  Federal  policies  and  programs;  and  (5)  to 
further  international  cooperation  in  science  and  technology.  The  Assistant 
may  take  such  actions,  including  drafting  a  Charter,  as  may  be  necessary 
or  appropriate  to  implement  such  functions. 
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(b)  All  executive  departments  and  agencies,  whether  or  not  represented 
on  the  Council,  shall  coordinate  science  and  technology  policy  through 
the  Council  and  shall  share  information  on  research  and  development  budget 
requests  with  the  Council. 

(c)  The  Council  shall  develop  for  submission  to  the  Director  of  the  Office 
of  Management  and  Budget  recommendations  on  research  and  development 
budgets  that  reflect  national  goals.  In  addition,  the  Council  shall  provide 
advice  to  the  Director  of  the  Office  of  Management  and  Budget  concerning 
the  agencies’  research  and  development  budget  submissions. 

(d)  The  Assistant  will,  when  appropriate,  work  in  conjunction  with  the 
Assistant  to  the  President  for  Economic  Policy,  the  Assistant  to  the  President 
for  Domestic  Policy,  the  Director  of  the  Office  of  Management  and  Budget, 
and  the  National  Security  Adviser. 

Sec.  5.  Administration,  (a)  The  Council  will  oversee  the  duties  of  the  Federal 
Coordinating  Council  for  Science,  Engineering,  and  Technology,  the  National 
Space  Council,  and  the  National  Critical  Materials  Council. 

(b)  The  Council  may  function  through  established  or  ad  hoc  conunittees, 
task  forces,  or  interagency  groups. 

(c)  To  the  extent  practicable  and  permitted  by  law,  executive  departments 
and  agencies  shall  make  resources,  including,  but  not  limited  to,  personnel, 
office  support,  and  printing,  available  to  the  Council  as  requested  by  the 
Assistant. 

(d)  All  executive  departments  and  agencies  shall  cooperate  with  the  Coun¬ 
cil  and  provide  such  assistance,  information,  and  advice  to  the  Council 
as  the  Council  may  request,  to  the  extent  permitted  by  law. 


THE  WHITE  HOUSE, 
November  23,  1993. 

IFR  Doc.  93-29263 
Filed  11-24-93:  11:50  am] 

Billing  code  3195-01-^* 


Presidential  Documents 


62493 


Executive  Order  12882  of  November  23,  1993 

President’s  Committee  of  Advisors  on  Science 
and  Technology 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3. 
United  States  Code,  and  in  order  to  establish  an  advisory  committee  on 
science  and  technology,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  President’s  Committee 
of  Advisors  on  Science  and  Technology  (“PCAST”).  PCAST  shall  be  com¬ 
posed  of  not  more  than  16  members,  one  of  whom  shall  be  the  Assistant 
to  the  President  for  Science  and  Technology  (“Assistant”),  and  15  of  whom 
shall  be  distinguished  individuals  from  the  nonfederal  sector  appointed 
by  the  President.  The  nonfederal  sector  members  shall  be  representative 
of  the  diverse  perspectives  and  expertise  in  this  Nation’s  investments  in 
science  and  technology.  The  Assistant  to  the  President  for  Science  and 
Technology  shall  co-chair  PCAST  with  a  nonfederal  sector  member  selected 
by  the  President. 

Sec.  2.  Functions,  (a)  The  PCAST  shall  advise  the  President,  through  the 
Assistant,  on  matters  involving  science  and  technology. 

(b)  In  the  performance  of  its  advisory  duties,  PCAST  shall  assist  the 
National  Science  and  Technology  Council  (“Council”)  in  securing  private 
sector  involvement  in  its  activities. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  provide  PCAST  such  information 
with  respect  to  scientific  and  technological  matters  as  required  for  the  pur¬ 
pose  of  carrying  out  its  functions. 

(b)  In  consultation  with  the  Assistant  to  the  President  for  Science  and 
Technology,  PCAST  is  authorized  to  convene  ad  hoc  working  groups  to 
assist  the  Council. 

(c)  Members  of  PCAST  shall  serve  without  any  compensation  for  their 
work  on  PCAST.  However,  members  may  be  allowed  travel  expenses,  includ¬ 
ing  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons  serving 
intermittently  in  the  government  service  (5  U.S.C.  5701-5707). 

(d)  Any  expenses  of  PCAST  shall  be  paid  from  the  funds  available  for 
the  expenses  of  the  Office  of  Science  and  Technology  Policy. 

(e)  The  Office  of  Science  and  Technology  Policy  shall  provide  such  admin¬ 
istrative  services  as  may  be  required. 

Sec.  4.  General,  (a)  I  have  determined  that  the  Committee  shall  be  established 
in  compliance  with  the  Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.).  Notwithstanding  any  other  Executive  order,  the  functions  of 
the  President  under  the  Federal  Advisory  Committee  Act,  as  amended,  except 
that  of  reporting  to  the  Congress,  which  are  applicable  to  PCAST  shall 
be  performed  by  the  Office  of  Science  and  Technology  Policy  in  accordance 
with  the  guidelines  and  procedures  established  by  the  Administrator  of 
General  Services. 
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(b)  PCAST  shall  terminate  2  years  firom  tho  date  of  this  order  unless 
extended  prior  to  that  date. 

(c)  Executive  Orders  Nos.  12700,  12768,  and  Section  2  of  Executive  Order 
No.  12869  are  hereby  revoked. 


THE  WHITE  HOUSE, 
November  23,  1993. 
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INFORMATION  AND  ASSISTANCE 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 


Federal  Register 

Index,  finding  aids  &  general  information 

Public  inspection  desk 

Corrections  to  published  dociiments 

Document  drafting  information 

Machine  readable  documents 

202-523-5227 

523-5215 

523-5237 

523-3187 

523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 

Printing  schedules 

523-5227 

523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

523-6641 

523-5230 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  I^sidents 

Weekly  Compilation  of  Presidential  Documents 

523-5230 

523-5230 

523-5230 

The  Unhed  States  Government  Manual 

General  information 

523-5230 

Other  Services 

Data  base  and  machine  readable  specifications 
Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 

523-3447 

523-3187 

523-4534 

523-3187 

523-6641 

523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public 
Law  numbers,  and  Federal  Register  finding  aids. 

202-275-1538, 
or  275-0920 

FEDERAL  REGISTER  PAGES  AND  DATES, 

NOVEMBER 

58255-58482 . 1 

58483-58640 . 2 

58641-58734 . 3 

58735-58934 . 4 

58935-59158 . 5 

59159-59342 . 8 

59343-59638 . 9 

59639-59930 . 10 

59931-60100 . ....12 

60101-60362 . 15 

60363-60540 . 16 

60541-60768 . 17 

60769-60990 . 18 

i  60991-61610 . 19 

i  61611-61796 . 22 

[  61797-62032 . 23 

1  62033-62258 . 24 

i  62259-62494 . 26 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


1  CFR 

303 . 58935 

3  CFR 


Proclamations: 

6352  (See  USTR 
notice  of 

November  3) . 58713 

6577  (See  USTR 
notice  of 

November  15) . 60226 

6619  . 58255 

6620  . 59157 

6621  . 59637 

6622  . 60359 

6623  . 60769 

6626  . 61797 

6627  . 61799 

6628  . 62257 

Exacutiva  Ordars: 

4257  (Revoked  in  part 

PLO  7009) . 62041 

12170  (Continued  by 
notice  of 

November  1) . 58639 

12569  (Amended  by 

EO  12877) . 59159 

12677  (Revoked  by 

EO  12876) . 58735 

12700  (Revoked  by 

EO  12882) . 62493 

12735  (Continued  by 
notice  of  November 

12,  1993) . 60361 

12768  (Revoked  by 

EO  12882) . 62493 

12853  (See  DOT 
notice  of 

November  1 ) . 58480 

12869  (Revoked  by 

EO  12882) . 62493 

12872  (See  DOT 
notice  of 

November  1) . 58480 

12876  . ;...58735 

12877  . 59159 

12878  . 59343 

12879  . 59929 

12880  . 60989 

12881  . 62491 

12882  . 62493 


Admlnlatratlva  Ordars: 


Notices; 

November  11, 1992 
(See  notice  of 
November  12, 

1993) . 60361 

November  1, 1993 . 58639 

November  12,  1993 . 60361 


Presidential  Determinations: 
94-3  of  October  29. 


1993 . 58637 

94-3  of  October  23 
(See  USTR  notice  of 
November  1) . 58379 

4  CFR 

27  . 61988 

28  . 61988 

5  CFR 

179 . 60991,  60993 

302 . 58257 

317 . 58257 

335 . 59345 

352 . 58257 

359 . 58257 

511 . 59345 

532 . 59639 

534 . 58257 

550 . 58257 

610 . 58257 

1208, . 61611 

Proposed  Rules: 

837 . 59685 

7  CFR 

2 . 60541 

271  . 58444 

272  . 58442,  58444,  58455 

273  . 58442.  58444,  58455 

319 . 59348 

354 . 59354,  60101 

457 . 58262 

905 . 59931 

920 . 60363 

926 . 60364 

932.. ..; . 60363 

944 . 59933,  60366 

958 . 60367 

967 . 62022 

1106 . 60542 

1220 . 60543 

1421 . 58739 

1430 . 61000 

1434..  . 58739 

1485 . 60549 

1755 . 61002 

1767 . 59822 

1786 . 58729 

1901 . 58641 

1943  . 58647 

1944  . 58641 

1955 . 58647 

Proposed  Rules: 

13 . 58299 

51 . 61033 

272  . 58458 

273  . 58458,  58463 

319 . 59953 

1755 . 60560 

8  CFR 

103 . 58935 
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240 . 58935 

299 . 58935 

PropoMd  RuIm: 

3 . 59953 

204 . 59200 

210 . 61846 

214 . 58982 

245a . 61846 

274a. . 68982,  61846 

9CFR 

94 . 58750 

203 . 58902 

317  . 58918 

318  . 59934 

381 . 58918 

PiopoMd  RuIm: 

54 . 59955 

71 . 59959 

79 . 59955 

91..- . 59962 

92 . 58304,  59414,  59963 

94 . 60146 

306 . 62014 

317 . 58922,  62014 

320 . —.62014 

327 . 62014 

381 . .58922,  62014 

10CFR 

1046 . 60102 

PropoMd  RuIm: 

1 . 60413 

40 . —.58657 

52 . - . 58664 

73 . 56804,  59965 

430 . 59417,  59418 


11  CFR 
Ch.  I 
100.. 
102.. 

104.. 

110.. 
112.. 

114., 

201.. 


12  CFR 

4 . 

. 59686 

204 . 

. 61801 

215 . 

. 61803 

325 . 

. 60102 

618 . 

. 59161 

711-- . 

. 58263 

943 . 

. 59935 

1625 . — .... 

. 58938 

Proposed  RuIm: 

30 . 

. 60802 

34 . 

. 59688 

208 . 

. 60802 

213 . 

. 61035 

225 . 

..59688,  60802 

263 . 

. 60802 

303 . 

. 60802 

308 . 

. 60802 

323 . . ,-.... 

59688 

364 _ 

_ _ 60802 

545 . 

. 59688 

563 . 

. 59688 

564 . 

. 59688 

570 _ 

_  _ 60602 

574 . 

. 61850 

936 . 

...58305,  58988 

960 . 

. 58988 

. 59640 

. 59641 

. 59641 

. 60244 

. 59641 

.59642,  62259 

. 59641 

. 59642 


1402 . -50210 

1408 . 59215 

13  CFR 

121 . 58650 

301 . 61804 

14  CFR 

25 . 58263,  59646 


39— . 59161,  59936,  59937, 

59939, 59940, 59941, 59942, 
59944, 60369, 60370, 60372, 
60373, 60374, 60771, 60772, 
60774, 60775, 61013, 61611, 
61613, 61616,61618,61619 


71 . 58277,  59356,  59357, 

59358, 59656, 60552, 61621, 
61729,62034 

73 . 59359,  59945 

91 . 59360,  60552,62035 

97 . 58277,  58279,  60376, 

60377 

1221 . 58944 

PropoMd  RuIm: 

Ch.  1 . 58512 

25 . 59689,  62051 

27 . 60569 

39 . 58305,58307,  58310, 


58667, 58669, 58807, 58808, 
58992, 59223, 59418, 59965, 
59967, 59968, 59970, 60413, 
60415, 61037, 61038, 61635, 
61636, 61853,62296 

71 . 58311,58312,59422, 

62054, 62055, 62056, 62057, 
62058, 62059, 62061 , 62062, 
62298 

73 . 61854 

121 . 58512 

127 . 58512 

135 . 58512 

145 . 58512 

15  CFR 

19 . 59946 

789. . 58483 

799 . 59163,  61606 

904 . 58484 

922 . -..60778 

924 . 60778 

929 . 60778 

935  . 60778 

936  . 60778 

937  . 60778 

938  . 60778 

941  . 60778 

942  . 60778 

943  . 60778 

944  . 60778 

16  CFR 

305 . 59166,  59167,59168 

PropoMd  RuIm: 

305 . 60147 

307 . 58810 

17  CFR 

1 . 58651,58729 

200 . 60380 

210  . 60304 

211  . 59361 

229  . 60304,  62028 

230  . - . 62028 

239  . 60304,  62028 

240  . 60304,  60324,  60326 

249 . 58651,  62028 


Proposed  Rutes: 

201  . 61732 

202  . 61732 

229 . 60307.  61732 

230 . 

. -60307 

239 . 

. 60307 

240 . 

. 61732 

249 . 

. 60307 

18  CFR 

341 _ 

. 58753 

342 _ 

. 58753 

343 . 

. 58753 

344 . 

. 58753 

345 . 

. 58753 

347 . 

. 58753 

360 . 

. 58753 

361 . 

. 58753 

375 . 

. S87S3 

Proposed  RuIm: 

Ch.  1 . 

. 58814,  59423 

2 . 

. 59423 

284 _ 

.58817,  59972,  60572 

341 . 

. 58817 

352 . 

. 58817 

19  CFR 

24 . 

. 59298 

20  CFR 

404 . 

. 60381 

416 . 

. 60103 

Proposed  RuIm: 

10 . 

. 62063 

655 . 

. 58994 

21  CFR 

5 . 

. 60105 

20 . 

74.- . 

. 60106 

101 . 

.59363,  59657,  60105, 
60109 

176 . 

. 60109 

177 . 

. 60553 

310 . . 

. 60332 

510 . 

. . 59168,  59946 

520 . 

..58651,61014,  61015 

522 . 

. 59946 

526 . 

. 58486,  61015 

529 . 

. !.59168 

556 . 

. 58486 

558 . 

. 58652 

573 . 

. 59169 

Proposed  RuIm: 

Ch.  1 . 

. 59695,  59697 

182 . 

. !.  59697 

184 . 

. 59697 

201 . 

. 59622 

310 . 

. 59622 

314 . 

. 59622 

330 . 

. 59626 

820 . 

. 61952 

1308 . 

. 58819 

22  CFR 

121 . 

. 60112,  60115 

Proposed  RuIm: 

41 . 

. 61856 

503 . 

. 60416,  61729 

23  CFR 

1212 . 

. 62415 

24  CFR 

4 . 

200. . 60246 

208 . 61017,  62415 

280 . 58280 

770 . 81024 

882 . 61024 

889  . 61024 

890  . -.61024 

905 _ 58784 

941 . - . 61024 

970 . 58784 

PropoMd  RuIm: 

135 . 59423 

203 . 60823 

570 . 60088 

905 . 58513 

965 . 58513 

25  CFR 

11 . 58729 

PropoMd  RuIm: 

226 . 59142 

26  CFR 

1 . 58787,  59657,  62260 

PropoMd  RuIm: 

1 . 59698,  62299 

31 . 58820 

28  CFR 

0 . 62260 

44 . 50947 

504 . —60768 

PropoMd  RuIm: 

65 . 58994 

29  CFR 

1 . .....58954 

5 . 58954 

2619 . 60116 

2676 . 60116 

PropoMd  RuIm: 

507 . 58994 

30  CFR 

914  . 60783 

950 . 58487 

Proposed  RuIm: 

253 . 58517 

701 . 58518,  59424,  61638, 

61856 

784 . 58518,  59424,  61638, 

61856 

817 . 58518,  59424,  61638, 

61856 

870 . 59334 

886  . 59334 

887  . 59334 

888  . 59334 

904 . 58313 

915  . 58997 

917 . 58997 

934  . .-. . 61857 

935  . 58824 

946 . 58827 

31  CFR 

128 . 58494 

316 . 60936 

332 . 60936 

342 . 60936 

351  . 60936 

352  . 60936 

Proposed  RuIm: 

357 . 59972 

601 . 59973 
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32CFR 

154  . 61024 

199 . 58955,  59365 

296 . ; . 60382 

311 . 59658 

505 . 61027 

706 . 60383,  61808,  61809 

33CFR 

2  . 59364 

3  . 59364 

117 . 60554,60555 

155  . 62261 

1 62 

1 65 . ^97,  591 71"  59948, 

59951,60556, 60557 
PropoMd  RuIm: 

110  . 59425,  62300 

117 . 58518, 

59426,  62302,  62303 

157 . 61143 

165 . 59974,  59975,  62300 

34CF,R 

643 . 59144 

36CFR 

215 . ;.....58904 

217 . 58904 

242 . 61810 

37  CFR 

301 . 59658 

307 . 58282,  60787 

311 . 59658 

38  CFR 

0 . 61811 

3 . 59365 

36 . 59658,  60384 

44 . 60384 

39  CFR 

20 . 60787 

111  . 60386 

266 . 62036 

Proposwl  RuIm: 

3001 . 58519 

40  CFR 

9 . 58382,  62262 

51 . 58498,  59366,  62188 

55 . „...59172,  61027 

63 . 62262 

81 . 60495 

85  . 58382 

86  . 58382 

93 . 62188 

180 . 59662,  60558,  62036, 

62037,62038,62039 

185  . 59663 

186  . 62039 

192 . 60340 

266 . 59598 

271 . 59367,  59370,  59598, 

60388 

282 . 58624 

300 . 59369,  61029 

761 . 59372 

763 . 58964 

799 . 59667,  61814 


Propo— d  RuIm: 

Ch.  1 . 58315,  60419,  60572, 


60573 

16 . 61638 

51  . 61640 

52  . 59427,  59698,  61040, 

62065, 62067, 62304, 62307, 

62309 

55 . 61041 

68 . 60419 

72  . 60950 

73  . 60950 

81  . 58999 

82  . 59630 

180 . 59699,  59700,  60573, 

62069, 62071 , 62072, 62074, 
62075 

186 . 62075 

261 . 58521 

268 . 59976 

300  . 60825 

372 . 60574 

721 . 61649 

761 . 60970 

799 . 61654 

41  CFR 

301  . 58501 

301-3 . 60390 

301-16 . 60390 

42  CFR 

52c . 61029 

401 . 61816 

405  . 58502 

406  . 58502 

409  . 58502 

410  . 58502 

411  . 58502 

412  . 58502 

413  . 58502 

418 . 58502 

421 . 60789 

488  . 61816 

489  . . . 58502,  61816 

Proposud  RuIm: 

67 . 60510 

124 . 58828 

410  . 62312 

411  . 62312 

43  CFR 

2090 . 60904 

2200 . . . 60904 

Public  Land  Order: 

3160 . 58505 

3180 . 58630 

6997 . 58593 

7001 . 59098 

7004 . 58902 

7007  . . . 58968 

7008  . 58969 

7009  . 62041 

7010  . 62042 

7011  . 61843 

Proposed  RuIm: 

426 . 59427 

44  CFR 

59 . 62420 

61  . 62420 

62  . . . 62420 

64 . 58653,  58655,  58969 

45  CFR 

96 . 60118,  60498 


233 . 60134 

2550 . 60978 

46  CFR 

1  . 60256 

67 . 60256 

69 . 60731 

232 . ; . 62043 

502 . 58970 

Proposed  RuIm: 

160 . 59428 

514 . 62077 

580  . 62077 

581  . 62077 

47  CFR 

2  . 59174 

15 . 59174 

22 . 59174 

43 . 58788 

64 . 62044 

73 . 58506,  58507,  58790, 

59374, 59375, 62288, 62289 

76 . 60135,  60141,60390 

80 . 58790 

90 . 58729,  59298,  61843, 

62289 

99 . 59174 

Proposed  RuIm: 

1 . 60827 

15 . 59977 

32 . 62080 

43 . 62083 

64 . 62080 

73 . 58533,  58671,  58672, 

58833, 58834, 59431,61671, 
62318,62319,62320 

76 . 62085,  62320 

90 . 59977 

97 . 59701 

48  CFR 

Ch.  7 . 58596 

232 . 62045 

252 . 62045 

501 . 58283 

752 . 58596 

836 . 58730 

852 . 58730 

904 . 59682 

925 . 59682 

952 . 59682 

970 . 59682,  61625 

1805 . : . 59188 

1807 . 58791,  61629 

1815 . 61629 

1834 . 58791 

1839 . 59188 

1852 . 58791,59188,  61629 

1870 . 58791,  61629 

9903  . 58791,  61844 

Proposed  RuIm: 

13  . 59616 

14  . . . 59618 

15  . 59618 

52 . 59618 

209 . 58315,  58316,  60244 

217 . 58317 

235 . 58673 

242 . 58317,  60244 

252 . 58316,  60244 

9904  . 58999 

49  CFR 

Ch.  Ill . 60734 


390  . 59194 

391  . 59194 

531 . 62294 

571 . 59189,60399 

665 . 58732 

1033 . 60144 

1035 . 60797 

Proposed  RuIm: 

172 . 59224 

174  . 59224 

175  . 59224 

176  . 59224 

177  . 59224 

192 . 59431 

Ch.  V . 60828 

552 . 60419 

554 . 60419 

571 . 59224 

573 . 60419 

575  . 59224 

576  . 60419 

577  . 60419 

583 . 61042,  62415 

1105 . 60164 

1121 . 60164 

1152 . 60164 

50  CFR 

15  . 60524 

16  . 58976 

17  . 62046 

18  . 60402 

100 . 61810 

204 . 59375 

215  . 58297 

216  . 58285 

625 . 59196,  61844,62050 

630 . 58507 

640  . 61845 

642 . 58509 

652 . 59197 

661 . ...59197 

672 . 59375,  60801 

675  . 58297,  58802,  59375, 

60145, 61031 

676  . 59375 

Proposed  RuIm: 

14 . 59978 

17 . 58534,  59979,  62086 

215  . 58680 

216  . 58680,  59007,  60829 

222 . 58680 

227 . 58318,  59230 

285 . 59008 

611 . 60575,  60584 

630 . 59008 

641  . 59230 

651  . 59232,  61671 

652  . 58681 

672 . 59980,  60575 

675 . 59980,  60584 

678 . 59008 


LIST  OF  PUBUC  LAWS 


Note:  No  public  bills  which 
have  becorne  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  toda/s  List  of  Public 
Laws. 

Last  List  November  22,  1993 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (IJ  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 

Order  Processing  Code:  P3 


* 

□  YES,  please  send  me  the  following: 


Charge  your  order. 

If*  Easy! 


To  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 

.copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  nty  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  arid  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

VES  NO 

May  we  make  your  uame/address  available  to  other  mailers?  [Z]  EU 


Please  Choose  Method  of  Payment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

1 _ 1  GPO  Detx)sit  Account  _ 1 _ L 

irm-n 

EH  VISA  or  MasterCard  Account 

1  1  1  1  1  1  1  riTTITTT  1  1  r  1  1  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

<5/93) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Printed  on  recycled  paper 
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